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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 11-cv-02544-M SK-KLM
KEVIN D. EVANS,
Plaintiff,
V.

CENTRAL INTELLIGENCE AGENCY,

Defendant.

OPINION AND ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

THISMATTER comes before the Court pursuémthe Defendant’s (“CIA”) Motion
for Summary Judgmei(# 53), Mr. Evans’ responsi@ 56), and the CIA’s reply# 57).

Mr. Evang brings this action pursuant to theeEdom of Information Act (“FOIA”), 5
U.S.C. § 552. In May 2011, Mr. Evans made dA-f@quest on the CIA seeking “copies of the
photographs of Osama Bin Laden’s deceased body thkeng the raid in Abottabad, Pakistan.”
In an Amended Complair# 40) filed in March 2014, Mr. Evans narrowed his request to “one

photograph of the CIA’s choosing, taken of agicting Osama (a/k/a Usama) Bin Laden

! Mr. Evans appears to be pursuing this qaieese, insofar as he has signed his pleadings

and filings himself. The Courtotes, without necessarily findingpat Mr. Evans’ e-mail address
on each pleading refers to a web domain belongitigetéaw firm of Seese, Evans, and Frankel,
P.C., a named partner of which is Kevin D. Evans. Althqugtse litigants are entitled to
liberal construction of their pleadingdainesv. Kerner, 404 U.S. 519, 520 (1972), the™.0
Circuit has held that licensed attorneys appeainge do not enjoy that same benefilann v.
Boatright, 477 F.3d 1140, 1148 n. 4 {1Cir. 2007). Ultimately, this Court need not dwell on
whether Mr. Evans is entitled to the liberal construction affoplede parties, as the outcome
of this proceeding would not change.
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during or immediately after tiday 2011 raid in Abottabad,” sudgjt to redactions by the CIA
“to exclude confidential or ate secret information.”

Shortly after Mr. Evans commenced this agfithe CIA moved to stay the action due to
the pendency of litigation over a similar FOtéquest in the District of Columbidudicial
Watch, Inc. v. U.S Dept. of Defense, 857 F.Supp.2d 44 (D.D.C. 2012). The Court granted the
stay, with limited exceptions, pding final resolution of thdudicial Watch case. In April 2012,
the District Court for the Distct of Columbia granted summary judgment in favor of the
Government, finding that the CIA had prolyanvoked FOIA’s Exemption 1 (permitting
withholding of records “specificallguthorized under . . . an Exec@i@rder to be kept secret in
the interest of national defense”)refusing to turn over the photograpHhs., 857 F.Supp.2d at
55,citing 5 U.S.C. § 552(b)(1). The court found thia¢ photographs iquestion were properly
classified as “top secret” purgnt to Executive Order 13526 (2008), at 55-60, and that the
CIA’s contention that the release of the ireagreasonably could kexpected to cause
exceptionally grave damage to the natior&lsity” was “comprehensive, logical, and
plausible,”id. at 60-64.

Judicial Watch appealed the denial to tloei€ of Appeals for the District of Columbia
Circuit. On May 21, 2013, that court affirm#uk trial court’s grant of summary judgment,
adopting essentially the same reasonifggicial Watch, Inc. v. U.S. Dept. of Defense, 715 F.3d
937 (D.C. Cir. 2013). Judicial Watch petitiahne Supreme Court faertiorari, but that
request was denied in January 20Jdddicial Watch, Inc. v. Dept. of Defense, 134 S.Ct. 900
(2014) (mem.).

The CIA then filed the instant Motion for Summary Judgn{#r®) in this case. It



asserts essentially the same arguments and evidence it previously presented to the District Court
for the District of Columbia anthe D.C. Circuit. In respong# 8), Mr. Evans does not directly
address the reasoning of thelicial Watch cases; rather, his argument here turns entirely on the
fact that, in or about May 2011, £Director Leon Panettmade comments to the effect that he
believed that “ultimately a photograph would beganted to the publicdnd that “I think we

have to reveal to the rest of the world the fact that we were able to get him and kill him.” Mr.
Evans argues that Mr. Panetta’s comments “cigenuine issue of fact” preventing summary
judgment where “the Director of the Agencyguestion takes a position that disclosure would

be forthcoming, only to be contt@ted by a subsequent position advanced by the Agency in the
face of a FOIA request.”

The Court need not engage in recitatiohthe familiar summary judgment standard or
extensive analyses of FOIA to resolve this mattethe extent necessary, the Court fully adopts
the reasoning of botbudicial Watch opinions. The sole questiongsented here is whether Mr.
Panetta’s predictions about future pubkicess to the photographs, made in a television
interview three days after the Abottabad raid, dommecreates a genuine pige of fact as to an
essential element of a challenge to aeray’s invocation oFOIA Exemption 1.

As theJudicial Watch opinions note, the CIA need ordjow that the photographs were
properly classified -- that is, dhthe procedural requirements @bassification were met and that
disclosure of the records could reasonablgXgected to cause grave damage to national
security). Judicial Watch, 857 F.Supp.2d at 55, 60. Mr. Panetta’s comments do not bear on
those questions. Obviously, Mr. Panetta’s remald not address the gexural classification

of the documents, and his stated belief thatt@ograph would eventually be released makes no



comment on the question of whether sucheasse would be undertaken regardless of its
perceived effect on national security. Rathigs obvious that Mr. Panetta was making a
prediction about what was likely teappen given the public and gmlal pressure he anticipated
would surround the question. Thaegiction is entirely irrelevartb the question of whether the

CIA's subsequent invocation of Exemptiooldeny Mr. Evans’ FOIA request was proper.

22 Moreover, the Court takes judicial noticetloé fact that the very same source Mr. Evans

relies upon for the text of Mr. Panetta’s statement, www.nbcnews.com, published a story the day
after Mr. Panetta’s remarks with the headlindba@a decides not to release bin Laden death
photo.” http://www.nbcnews.com/id/4290099¥marld_news-death_of bin_laden/t/obama-
decides-not-release-bin-laden-death-phdtday 5, 2011). That story stated:

President Barack Obama has dedidet to release photographs of
al-Qaida leader Osama bin Laden's body, the White House said
Wednesday.

The announcement came after a senior administration official told
NBC News of the decision not telease post-mortem photos and
Obama revealed the decision dhgrian interview Wednesday with
CBS' "60 Minutes."

The White House had been weighing the release of a photo, in part
to offer proof that bin Ladewas killed during a raid on his
compound early Monday. However, officials had cautioned that

the photo was gruesome and could prove inflammatory.

"It is important for us to maksure that very graphic photos of
somebody who was shot in the head not floating around as an
incitement to additional violena& as a propaganda tool. That's

not who we are. We don't trot othis stuff as trophies,” Obama

told CBS News, according to White House spokesman Jay Carney.

"We don't need to spike the fdaill. And | think that, given the
graphic nature of these photdtswould create some national
security risk," the president said, according to Carney's account.

Thus, to the extent Mr. Evans contends MatPanetta’s statements were somehow bound the
CIA to release one or more phatdss clear that Mr. Panet&acomments were premature and
subsequently overruled by Mr. Panetta’s bosserdéifter, the official position of the United
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Accordingly, the CIA’'s Maion for Summary Judgmef# 53) is GRANTED. The Clerk
of the Court shall enter judwent in favor of the CIA on all claims in this action.

Dated this 2nd day of September, 2014.
BY THE COURT:

Drcutce . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge

States government became ttred release of the photograpksuld indeed pose a national
security risk, the very assem they made here and Jdadicial Watch.
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