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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane
Civil Action No. 11-cv-02896-JL K
THE WATER SUPPLY AND STORAGE COMPANY,

Plaintiff,
V.

UNITED STATESDEPARTMENT OF AGRICULTURE,

TOM VILSAK, in his official capacity as Secretanjthe United States Department of
Agriculture MARIBETH GUSTAFSON, in her official capacity as Regional Forester for the
Rocky Mountain Region of the United Staf@spartment of Agriculture Forest Servjice
GLENN P. CASAMASSA, in his official capacity as Fosé Supervisor of the Arapaho and
Roosevelt National Forest and Pawnee Nati@rassland, United Sted¢ Department of
Agriculture Forest Servic& NITED STATESDEPARTMENT OF INTERIOR,

KEN SALAZAR, in his official capacity as Secretanfthe United States Department of
Interior, UNITED STATES PARK SERVICE, JOHN WESSELS, in his official capacity as

Director, Intermountain Region, UniteStates National Park Servjce

Respondents,
and,

COLORADO TROUT UNLIMITED,
Defendant Intervenor.

ORDER GRANTING WSSC’s MOTION t&€OMPELTE THE ADMINISTRATIVE RECORD,
DOC. 37

Kane, J.
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Before me is Petitioner's (WSSC) Man to Complete and Supplement the
Administrative Record (Doc.37).The underlying case chaliges agency action requiring
Petitioner to complete a laggnd involved Greenback Cuttatal'rout Restoration Project
(“GBCT Project”). Petitioner has also filedviotion to Order Authorizing Limited Discovery
(Doc. 38).

Introduction and Background

This lawsuit challenges the Federal Rasdents’ respective final agency decisions
requiring WSSC to undertake a sizable and corafdit Greenback Cutthroat Trout Restoration
Project (“GBCT Project”). Ostensibly undise authority of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 817ébseq (“FLMPA”), the agencies’ Records of
Decision (“RODs") seek to contthn WSSC forty-plus year esand operation of the Expanded
Long Draw Dam and Reservoir (“Expanded LDRh the implementation of an ecological
restoration project that aims to create aanable GBCT “meta-population” in 37 miles of
streams and 106 acres of lakes at high elewati the Northern Rocky Mountains. Motivating
WSSC'’s central objection to the GBCT Project is a belief that the selection of the GBCT Project
is inconsistent wth the National Environment&lolicy Act of 1969, 42 U.S.C. 84324t seq
(“NEPA"), the Council on Environmental Qualitegulations implementing NEPA, 40 C.F.R.
§1500-1581, and violates FLPMA. In the instant motion, Petitioner WSSC seeks an order
obliging Federal Respondents to beef up the Rewith a set of handwritten notes produced by
Kevin Colby, a Forest Service Interdisciplinargam (“IDT”) member and author of the Forest

Service’s “Specialist Report-Aesthetics”(“Colby NoteS”).

! Parties refer to themselves as “Plaintiff’ and “Federal Respondents,” but because this is an AP
case, their proper appellations are “Petitioner” and “Federal Respondents.”

2 Before its reply brief submission, Petitioner also sought to supplement the record with a
scientific study paper discussing greenback cutthroat trout (“GBCT”") genetics written by Kevin



The IDT Mr. Colby participated on wastively involved inFederal Respondents’

NEPA analysis. The IDT met between 2005ewlhe Federal Respondents began the NEPA
process, and 2010, when the Federal Responsotsd their RODsThe IDT did not meet

quite every month during that/é year span, but it met mosabnths and typically prepared
agendas and minutes for its meetings. Vgaindas and minutes the IDT formally created,
Federal Respondents have includethe Record. For some niegs, however, the IDT created
no formal agendas and/or minutes, and Federgppétalents have not included in the Record any
documentation for those meetings.

As a result of a 2008 Freedom of Information Act request, WSSC obtained the Colby
Notes, which include notes taken agriAugust 2005, December 2005, February 2007, and
December 2007 IDT meetings—all meetings foraimo formal documentation exists. As the
Record is therefore silent on these assemhhesColby Notes represent the sum total of
information WSSC has in terms of understagdime happenings of four IDT sessions. Given
the Record’s muteness on the substantive cenéexss memorialized by the Colby Notes, and for
other reasons as discussed beld/SSC seeks an order coefi;mg Federal Respondents to
complete and/or supplement thed®rd with the Colby Notes.

LEGAL STANDARDS

Rodgers and entitled Cutthroat Trout Taxonomy: Exploring the Heritage of Colorado’s State
Fish, which work was presented to the Wild Trout X symposium-Conserving Wild Trout
(2010)(“Rodgers Study”). Likewise, Petitioner originally sought the inclusion of additional
documentation and correspondence regarding a Multi-Party Memorandum of Agreement and
Commitments (“MOU”) shared by and among the Federal Respondents, Petitioner, the
Colorado Division of Wildlife (“DOW?"), the Colorado Department of Natural Resources (“DNR"),
Colorado Trout Unlimited (“CTU"), and the City of Greeley (“Greeley”)(“MOU Documents”).
Now, given the recent publication of a new study by Dr. Jessica L. Metcalf, of which report Mr.
Rodgers is one of several co-authors, Petitioner withdraws its request that the Rodgers Study
be added to the record. See FN 2, Doc. 47. Furthermore, having accepted the affidavits of
Lawrence H. Gamble and Kristen J. Sexton as truthfully corroborating Federal Respondents’
claim of having no additional MOU materials, Petitioner withdraws its MOU request.



WSSC challenges the Respondents' actions MBBEA and FLPMA. As these statutes
fail to define or specify the standard of revitabe used in examining Respondents' actions, the
Administrative Procedures Act (“APA” U.S.C. § 500et seq.provides the framework for this
appeal. Accordingly, | must apptiie standards articulated in the APA in considering the merits
of Petitioner’s Motion to Complete/Sugphent the Administrative Record.

Judicial Review of Infonal Rulemaking under the APA

Under the APA, | review Respondents' informal rulemaking to determine if it was
“arbitrary, capricious, an abuse discretion, or otherwise not in accordance with law.” 5 U.S.C.
8 706(2)(A). As the Supreme Court heldditizens to Preserve Overton Park v. Volpél U.S.
402, 91 S.Ct. 814, 28 L.Ed.2d 136 (1971), “the geneegdplicable standards of § 706 require
the reviewing court to engage in a substantial inquidz.at 415, 91 S.Ct. 814. At the same
time, the Supreme Court acknowledged “the Sacykst decision is entitteto a presumption of
regularity.”Id. The Court emphasized, however, that‘fresumption is not to shield [the
Secretary's] action from adrough, probing, in-depth reviewld. The tension inherent in this
language is revealed by the Caudivn declaration that though “shinquiry into the facts is to
be searching and careful, the ultimate standérdview is a narrovene. The court is not
empowered to substitute its judgment for that of the ageitydt 416, 91 S.Ct. 814.

Therefore, in conducting my review of Resdents' actions, | must strike a balance
between presumption and probe. In orderfford appropriate deference, | review the
administrative agency's decision as an appellate bodyDBabouse v. Commodity Credit
Corp., 42 F.3d 1560, 1580 (10th Cir.1994). As a resapply the Federal Rules of Appellate
Procedure and, generally, cordimy review to the evidencelied upon by Respondents in

reaching the challenged decisitah. at 1580. In order to ensurésabstantial inqiry,” however,



| also apply a variety of rudeand exceptions consistent witty responsibility to ensure
meaningful judicial review. This general framework governs not only my analysis of the
agencies’ challenged decision, but alsoanglysis regarding the sufficiency of the
Administrative Record submitted by Respondents

Legal Standard for Judicial Review oktBufficiency of the Administrative Record

The APA directs thdtthe court shall review the whole redaor those parts of it cited by
aparty..” 5U.S.C§706. As I have noted before, the definition of‘tvbole record has,
unfortunately, proven rather opaguiddressing the scope of review@verton Parkthe
Supreme Court instructed lower courts to limit their review of agency decisitihe tull
administrative record that was before therStary at the timbe made his decision401 U.S.
at 420. The Court refined this mandat€mmp v. Pitts411 U.S. 138 (1973), stating tlftihe
focal point for judicial review should be the adrsinative record already in existence, not some
new record made initially in the reviewing cotirtd. at 142;see also Fla. Power & Light Co. v.
Lorion, 470 U.S. 729, 743-44 (1985)The task of the reviewing cdus to apply the appropriate
APA standard of review, 5 U.S.§.706, to the agency decisionsea on the record the agency
presents to the reviewing colrt

Of course, one cannot review the “wholear” without knowing what comprises “the
whole record.” In accordance with mgle in reviewing agency action undgr06, | begin my
review of the sufficiency of the submitted Administrative Record by applyfipgesumption of
regularity’ to the record as it is designategthe agency. In order to ensurgeobing inquiry
and a‘thorough, probing, wlepth review’, however, | also consider the exceptions by which
Petitioners may prove the insufficiency of aragy designated record and introduce additional

documentation and evidence. It does not espapthat there has been considerable brouhaha



concerning these exceptions that allow an adstrative record to gromand courts differ in
their formulation and applition of these exceptiofissenerally, however, documentation and
evidence suitable for annexing to an agendg'signated record takes two distinct, yet often
confused, forms: (1) materials which were actually considered by the agency, yet omitted from
the administrative recorddompleting the recof§t and (2) materials which were not considered
by the agency, but which are necessargtercourt to conduct a substantial inquiry
(“supplementing the recotd
Completing the Record

In order to decide whether the admirasitve record submitted by Respondents is
complete, | must determine wether the record contaifiall documents and materials directly or
indirectly considered by the agentyBar MK Ranches v. Yeutt€394 F.2d. 735, 739 (10th Cir.

1993). Consistent with the deference owed an agency §nmi¥, | assume the agency properly

% Asillustration of the different approaches taken by courts in conducting review under §
706, compare Cronin v. U.S. Dep 1 of Agric., 919 F.2d 439, 444 (7th Cir. 1990) (“Confining the
district court to the record compiled by the administrative agency rests on practical
considerations that deserve respect. Administrative agencies deal with technical questions, and
it is imprudent for the generalist judges of the federal district courts and courts of appeals to
consider testimonial and documentary evidence bearing on those questions unless the evidence
has first been presented to and considered by the agency”) with Asarco, Inc. v. U.S. Envtl. Prot.
Agency, 616 F.2d 1153, 1160 (9th Cir. 1980) (“The court cannot adequately discharge its duty
to engage in a ‘substantial inquiry’ if it is required to take the agency’s word that it considered all
relevant matters”).

* Such confusion has significant consequences for courts and litigants. There are
meaningful differences between the standard for establishing that an agency should be required
to “complete the record” with documents it actually considered versus the showing required to
establish that a court should “supplement the record” with materials which were not before the
agency when it made the challenged decision. For an excellent discussion of the differences
between “completing the record” and “supplementing the record” see Cape Hatteras Access
Pres. Alliance v. U.S. Dep t of Interior, 667 F. Supp. 2d 111 (D.D.C. 2009). Perhaps
unnecessarily contributing to the confusion, | use terminology conflicting with the Cape Hatteras
court (what | term “completing the record,” the Cape Hatteras court refers to as “supplementing
the record;” what | term “supplementing the record,” the Cape Hatteras court refers to as “going
beyond the record”). It is my belief, however, that the terminology used in this opinion is most
logically consistent with the underlying differences and has the greatest promise of eliminating
any confusion.



designated its record absergan evidence to the contrarid. at 740. Therefore, the burden to
rebut the presumption of a comi@eecord initially rests witRetitioner who must show by clear
evidence that the record fails to include doeuts or materials considered by Respondents in
reaching the challenged decision. The ratiof@déimiting the record to those documents
directly or indirectly considereby relevant agency decision kegis is grounded in the need to
afford adequate deference to agency expertisie whsuring meaningfutidicial review of the
full administrative recordld. at 739.

To overcome the presumption of regulaatyd meet the burden of proving that the
record designated by the agency is incomplet&tié¢tesr must clearly set forth in their motion:
(1) when the documents were presented to tea@g (2) to whom; (3) and under what context.
WildEarth Guardians v. Salaza2010 U.S. Dist. LEXIS 32256, *17 (D. Colo. April 1, 2010)
(citing Pacific Shores Subdivision v. U.S. Army Corps oftsng48 F. Supp. 2d 1, 7 (D.D.C.
2006)). This showing is not, however, sufficient grounds for admitting the proffered documents
into the Administrative Record. Petitionersshalso establish that these documents were
directly or indirectly considered liie relevant agency decision mak&ar MK, 994 F.2d at
739.

Supplementing the Record with Extra-Record Evidence

Consistent with thépresumption of regularitynoted above, | hesitate to allow parties to
supplement the record with evidence not cosrgd by the agency meaching its challenged
decision. As the D.C. Circuit has noté@ip review more than the information before the
Secretary at the time she made her decision oigksequiring administrators to be prescient or
allowing them to take advanta@f post hoc rationalizatiorisWalter O. Boswell MerhHosp. v.

Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984). Despitg general reluctance, however, | must



consider the exceptions which allow a partyntooduce extra-record @ence. Although these
exceptions find their nascence in the Supreme Gouwting inOverton Parkwhich allowed
lower courts to conduct some formad novareview“when the action is adjudicatory in nature
and the agency factfinding procedures are inadequat@and] when issues that were not before
the agency are raised in a proceedingrtforce nonadjudicatory agency action”. 401 U.S. at
415, they have since morphedartheir own creatures.

As two commentators argued nediftfeen years after the Cotstdecision irOverton
Park, “courts have developed so many unwritten etioap to the doctrine of record review, that
industrious advocates now can introduce anyexnad they choose in cases reviewing informal
administrative actiori. Steven Stark and Sarah Wak#tting No Records: The Failed Attempts
to Limit the Record in Restiv of Admirstrative Action 36 Admin. L. Rev. 333, 336 (1984).
Although this proclamation is arguably overstatéide truth remains th@purts have expanded
the exceptions under which they will allowrpi@s to supplement the record upon judicial
review. See, e.gAmerican Mining Cong. v. Thomasr2 F.2d 617, 626 (10th Cir. 1985)(citing
six exceptions)Esch v. Yeuttei876 F.2d 976, 991 (D.C. Cir. 1988iting eight exceptionsput
see Axiom Res. Mgmt., Inc. v. United Stehéd F.3d 1374, 1381 (Fed. Cir. 2009)(questioning
the validity ofEsch.

Unfortunately, lower courts have failed to articulate coherently and consistently the
exceptions which justify supplementation of teeord. For example, though the 10th Circuit
recognized five possible exceptiongdaster County Action A$sv. Garvey 256 F.3d 1024,

1028 n.1 (2001)(quotingmerican Mining Cong.772 F.2d at 62@&nd listing possible

® For a critique of the overly expansive view of Stark and Wald, see Gordon G. Young,
Judicial Review of Informal Agency Action on the Fiftieth Anniversary of the APA: The Alleged
Demise and Actual Status of Overton Park’s Requirement of Judicial Review ‘On the Record, ”
10 Admin. L.J. Am. U. 179 (1996).



justifications as: (1) the agency action is adequately explaineghd cannot be reviewed
properly without considering the cited materigly;the record is deficient because the agency
ignored relevant factors it shauihave considered in makiitg decision; (3) the agency
considered factors that werdtleut of the formal record; (4) the case is so complex and the
record so unclear that the rewiing court needs more eviderioeenable it to understand the
issues; and (5) evidence coming into existentsr #ie agency acted demonstrates the actions
were right or wrong), it listed only two exceptiond.ige v. U.S. Air Force354 F.3d 1229, 1242
(2004)(citingAmerican Mining Cong.772 F.2d at 62&nd noting that supplementation was
appropriatéwhere the agency ignored relevant factoshould have considered or considered
factors left out of the formal recoidf Although these decisions are not necessarily
incongruous, the failure to articulate consigly and comprehensively the exceptions
contributes to confusion on the part of litigaatsl the district judges who are often uncertain

how many exceptions exist and aitexactly the exceptions dreSee, e.g., S. Utah Wilderness

® Such confusion is not exclusive to the 10th Circuit. Compare Esch, 876 F.2d at 991
(Exceptions include, “(1) when agency action is not adequately explained in the record before
the court; (2) when the agency failed to consider factors which are relevant to its final decision;
(3) when an agency considered evidence which it failed to include in the record; (4) when a
case is so complex that a court needs more evidence to enable it to understand the issues
clearly; (5) in cases where evidence arising after the agency action shows whether the decision
was correct or not; (6) in cases where agencies are sued for a failure to take action; (7) in cases
arising under the National Environmental Policy Act; and (8) in cases where relief is at issue,
especially at the preliminary injunction stage”) with IMS v. Alvarez, 129 F.3d 618, 624 (D.C. Cir.
1997)(seeming to find that exceptions exist only upon a showing that (1) the agency failed to
examine all relevant factors; (2) the agency failed to explain adequately its grounds for decision;
or (3) the agency acted in bad faith or engaged in improper behavior in reaching its decision).

" Further confusing matters, both of these opinions include an exception where an
agency considers factors which it left out of the Administrative Record. Such evidence,
however, should be considered “completing the record.” As such, in order to reduce the
likelihood of confusion, it should not be listed under the exceptions under which parties may
“supplement the record.” For more discussion of the problems related to confusion between the
terminology and standards relating to the admission of these two different forms of evidence,
see supran. 7.



Alliance v. Thompsqr811 F. Supp. 635, 643, n.4 (D. Utah 1998)¢ court should not consider
material outside the record unlestaits into one of three exceptiangl) if the maerial explains
technical information in the record; (2) if the aggfailed to consider fevant evidence; or (3)
if the agency, in bad faith, failed to include infa@tion in the record. If there are gaps in the
record, the court should renhfor further consideratidj(citations omitted).
Discussion

WSSC asserts the Colby Notes are apprtpf@ completion because they reflect
deliberative agency discussion that appeamshere in the agencies’ designated Reéord.
Should | deny augmenting the Record wita @olby Notes under the completion exception,
WSSC presses for inclusioma supplementation. Troubling VB& most is a line from a

December 2007 meeting that reads: “Anticipaté &@uture litigation & purge files & defrag.”

(SeeExhibit 37-11 [emphasiin the original]}. WSSC urges that thianguage suggests bad-
faith on the part of IDT. Sgzifically, WSSC believes the by Notes—the above ill-starred
notation in particular—cast serious doubts asthether the Federal Bgondents provided a full
Record supporting their decision-making process.

Federal Respondents oppose any exceptiowialipthe introduction of the Colby Notes
and claim the meetings for which no documad¢ion was provided to Petitioner were “non-

substantive and no notes or other materials wenerated.” Although ihay be true that “no

& Implicit in the idea of discussion is the idea of consideration. If an agency is discussing
something, it is (one hopes) necessarily considering what it is discussing. Thus, the Colby
Notes represent materials considered by one group of relevant agency decision makers,
specifically here the IDT team.

° Federal Respondents consistently represent the Colby Notes as responsive to the
contemplation of “future legislation.” But while Kevin Colby’s hand inked the shapes of the
letters composing “legislation,” his mind intended the word “litigation,” and his affidavit (Doc. 43-
2) confirms as much. Federal Respondents submitted the affidavit, and given that they
therefore knew or should have known about Mr. Colby’s scrivener’s error, | find their persistence
in categorizing Mr. Colby’s direction in terms of anticipating “legislation” delusory.



notes” by way of official minutes were genee at the meetings for which WSSC requests
information, it is patently untrue that6” notes were ever generataidthese meetings. Mr.
Colby’s notes, by their very existence, belig assertion to the contrary, and the otherwise
undocumented meetings that occurred on August 2005, December 2005, February 2007, and
December 2007 provided tirapetifor those notes being generated.

The content of the Colby Notes illustrategreover, that the aforementioned meetings
were indeed “substantive.” For exampmlby Notes from a December 2005 IDT meeting
reveal the session covered mattelating to an easement, anwersation regarding questions
involving the Federal Land Polignd Management Act of 1976 (“FLPMA”), and, perhaps most
crucially, four alternatives th®T was considering in conjuncin with its consideration of its
ultimately selected plan, the Greenback Cutthroat Trout Restoration Project (“GBCT Project”)
challenged in this action. As such, the Cdimtes reflect agency thoughand plans on matters
vital to their challenged decision-making.

What remains is to assess whether WSCCdadisfied the requirements sketched above
with respect to the showings rerpd to complete a record with given materials. | find that
WSSC successfully meets each alhd Rirst, | find that WSSC has clearly set forth 1) when the
documents were presented to the agency; @htam; and 3) under what context. The analysis
of this three prong requirement is here mercifully straightforward. Because Mr. Colby dated his
writings, the “when” is indicated on the Colblptes themselves. The “who” involved in the
matters referenced by the Colby Notes ardBiemembers who were present at the August
2005, December 2005, February 2007, and December 2007 meetings. The context is, obviously,

that of a meeting environment.



Next, | find the nature of the Colby Notessisch that | must necessarily deem the
evidence as considered bgtrelevant decision-makerSeefootnote 8supra Accordingly, |
find Federal Respondents must complete the Resithdthe Colby Notes. Because the Record
shall henceforth incorporate the Colby Nadesl WSSC'’s plea for addition by supplementation
seeks the same relief just afforded by virtueahpletion, | decline taddress the merits of
WSSC'’s supplementation request.

Conclusion

Given the Record’s vacuity for the August 2005, December 2005, February 2007, and
December 2007 meetings, the Colby Notes musidoed to complete the record. In response
to a WSCC email inquiring as to who authoregl @olby Notes, Defendant’s Forest Fisheries
expert, Kristen Sexton, stated,ékin’s notes be should [sic]ftected by the official meeting
notes for the same dates and | would refertgahose for a better understanding of Kevin’s
cryptic writing.” She is right. The Colby Notekould beeflected by the official meeting notes
for the same dates. But, of course, theeerar official meeting notes for many of the Colby
Notes’ dates, and thus a reviegicourt’s charge to make a “stdostial inquiry” into matters of
agency record review is fruated absent the record’s completion with the Colby Notes.

Petitioner’'s Motion, Doc. 37, is GRANTED.

Dated:Novemberl5, 2012 BY THE COURT:
s/John L. Kane
Senior U.S. District Judge




