Donaca v. Dish Network, L.L.C. Doc. 262

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 11€v-02910RBJ}KLM
MATTHEW DONACA, an individual and on behalf of all others similarly situated,
Plaintiff,
V.

DISH NETWORK, LLC.,

Defendant

ORDER

The case is before the Court on Dish Network, LLC’s motion for summary judgment
plaintiff’s revised motion for class certificatipand Dish’smotion to strike certain arguments
and exhibits in plaintiff's reply in support of his revisedtion for class certificationFor the
reasons discussed herdhish’s motion for summary judgment is granted in part and denied in
part. The other two motions are denied.

FACTUAL BACKGROUND AND CASE HISTORY

Many of us have at one time or another been annoyed by unsolicited telemarkesing call
In 1991, finding that such calls were a common nuisance and an unreasonable intrusion on
citizens’ privacy, Congress enacted the Telephone Consumer Protection Act ¢fTXORA”),

47 U.S.C. § 227. One significant provision of the TCPA made it unlawful for any person to
“initiate” a telephone call to any residential telephone line using an artificial or paedco
voice, also known aa robocall without the prioexpressonsent of the called party7 U.S.C.

§ 227(b)(1)(B). The statute created a private right of action for injunctive and myorsdief.

A successful plaintiftanrecoverhis “actual monetary loss” or $500, whichever is gredter
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each violaibn, and the court can increase the award up to three times if it finds that thewiolati
was willful or knowing. 47 U.S.C. § 227(b)(3).

The TCPA also directed the Federal Communications Commissiaitiéda a
rulemaking proceeding which resulted, among other things, in a rule that no peyson ma
“initiate” a telephone solicitation to a residential telephone subscriber who has put his or her
telephone number on a national do-nali-registry. 47 C.F.R. 8§ 64.1200(c)(2)As with the
prerecorded callshe TCPA created private right of action for injunctive relief and damages
for persons who violate that regulation. Specifically, a person on thetdmll list who has
received more than one unsolicited call within eniénhth period by or “on behatff’ the same
entity, and as to which certain exceptions do not apply, may recover his actual danfs¥®
in statutory damages, whichever is greater. 47 U.S.C. 8§ 22/(c)(5

| suspect thamostpersons who have received unsolicited telemarketing calls in the wake
of the statute and the FCC rules have little knowledge of the private rightaf antl, in any
event,hawe done nothing other than express their frustrations to fang@mbersr friends.
Mathew Donaca is not such a person. He has made it his business, literalty, badig
According to his deposition testimony [ECF No. 149-7], he considers himself to be a consume
rights advocate. He does regular research on telemarketersstimates that in 2011 he derived
approxmately60% of his income fronf CPA-related activity, meaning collecting money
through settlements of claims he made against violatdrat 10, 12-13, 36-38, 82. He belongs
to an email group of consumer rights advocates, many of whom deal in telemarketing, and

through which he met his lead counsel in this cddeat 8689.



In the present case Mr. Donaca is aggrieved by nine calls he received bdtweerber
16, 2007 and March 25, 20@®arketingDish’s goods and servicésMr. Donacanitially
proposed to represent a classalf persons or entities within the United States who Dish either
directly, or through its retailers or authorized agents, sent, or caused to be s#itifeths
telemarkeing calls promoting Dish’s goods or services, at any time within the four yeargeri
the filing of the instant complaint.Complaint [ECF No. 1] at 6&irst Amended Complaint
[ECF No. 24] at 157.

Although in one or two cases the source of the ehgid cads to Mr. Donaca was not
clear, s complaint focused not on calls made directly by ishoncalls madesither by Dish
retailers or by telemarketeretained by Dish retailers. Dish contends that it cannot be said to
have “initiated” calls thait did not physically makeand that it has no vicarious liability for calls
initiated by others. Complicating the second question was the fact that sectioi2 2 (tt)e
TCPA, concerning violations of the do-nzat registryregulation, authorized suits based on
calls “by or on behalf of” the same entity, whereas section 227(b)(3), authautadased
upon unsolicited prerecorded calls, did not have the “on behalf of” language.

When this case was filddish hadalready raised the “initiate” arfdn behalf of” issues
in two other cases, and in both cases the courtsdfiigied the issues to the Federal
Communication Commission for its interpretation of the TCPA and the FCC's tiegsla
applicable to the issue€harvat v. EchoSar Satellite, LLC, 630 F.3d 459, 465-6@" Cir.

2010} United Sates v. Dish Network, L.L.C., No. 093073, 2011 WL 475067, at *€(D. Ill.

Feb. 4, 2011 Dish asked this Court either to dismiss this case with@jiidice or testay the

n his initial complaintMr. Donaca identified 16 unsolicited calls dating back to January 13, 2006.
Because of the statute’s feyear statute of limitations, the list was reduced to nine calls in his First
Amended Complaint: (1) November 16, 2007; (2) July 30, 2008; (3) July 31, 2008; (4) August;8, 2008
(5) August 19, 2008; (6) September 3, 2008); (7) March 20, 2009; (8) March 24, 2009; and (9) March 25,
2009).



case pending the FCC’s resolution of those issues. [ECF No. 14, 15]. The Court for the most
part denied the motion [ECF No. 47], lag a practical matter the case was stayed to the extent
that various deadlines have been changed and the trial date has been ctwitteued

On January 31, 2@lplaintiff filed its first motion for class certification. [ECF No. 102].
He asked the Court to certify a class “consisting of all persons or entities thie United States
who received unsolicited telemarkedicalls promoting Dish goods or services, at any time on or
after November 8, 2007, the date four years before Mr. Donaca commenced this &dtion.”
Dish’s response was filed on May 8, 2013. [ECF No. 150].

On the day after Dish’s response was fikb@, FCC releaskts longawaited ruling on
the interpretation of theetms “initiaté and “on behalf of.” The FCC ruling was released on
May 9, 2013.1n re Matter of the Joint Petition Filed by Dish Network, LLC, CG Docket No. 11-
50, FCC 13-54, 2013 WL 1934349 (May 9, 2013). The Commission’s construction of the term
“Iinitiate” sustained Dish’s position that calls are initiated only by the persorpiwscally

places the call:

We conclude that person or entity “initiates” a telephone call when ieskhe
steps necessary to physically place a telephone call, and generally does not
include person or entities, such as thpatty retailers, that might merely have
some role, however minor, in the causal chain that results in the making of a
telephone da

Id. at **8.

However, theCommission made it cleatontrary to Dish’s positiorihata seller of
goods and services such as Dish can be held vicariously liable for unlawful predezaitsiand
live calls under federal common law agemeinciples, includinglassical agency (where a
principal manifests assent that an agent shall act on the principal’s detailgct to the

principal’s control); apparent authorityligerethe principal is accountable for the results of a



third-party’s belief abouthe actor’s authority to act as an agent when the belief is reasonable and
traceable to ananifestation of the principal®nd ratification (such as when the principal
knowingly accepts the benefits of the actor’'s conduct)at**11. The Commission explained:

We thus agree that, consistent with the statute’s consumer protection goals,

potential seller liability will give the seller appropriate incentives to ensure that

their telemarketers comply with our rules. By contrast, allowing the seller

avad potential liability by outsourcing its telemarketing activities to unsupervised

third parties would leave consumers in many cases without an effective remedy

for telemarketing intrusions.

Id at **12.

We clarify that, while a seller does not generally initiate calls made through a

third-party telemarketer, it nonetheless may be vicariously liable under federal

common law ageneyelated principles for violations of either section 227(b) or

227(c) committd by telemarketers that initiate calls to markeprtslucts or

services.

Id. at **15.

As | said, Dish filed its response to plaintiff's motion for class certificatiothe day
before the FCC ruling came down. Desfyued among other thingshat plaintiff's proposed
class definition was overbroad. praintiff's reply [ECF No. 160], filed May 28, 201B¢e
narrowed his class definition to correspond with call detail reduosdsounsehad obtained in
discovery specifically to three “calling ptborms,” essentially meaning a company that has
software for placing telemarketing calls. An entity can contract witliagalatform to place
such calls on a mass scaMr. Donaca now proposed a class defined as “all persons or entities

who receivedish telemarketing calls through the Five9, Dynamic Interactive, and MiSgc

platforms, at any time on or after November 8, 200d.at 11 > He also proposed that the class

2 Both parties start their page numbering several pages into their briefsg(lnaed small Roman
numerals to that point) so that their page numbers are different the€Ehpage numbers.wiill use the
ECF numbers.



be divided into two sub-classes, onegogrecorded cadland the other for live calls to persons
on the do-notall registry. Id.

The poblem was, as Dish leapt to point out, Mr. Donaca was not a member of the
proposed class. Perhaps a bit red in the face, plaipisife few days before the scheduled
certification hedng filed a motion for leave to modify his proposaefinition of the clasagain
[ECF No. 205]. This time the proposal was a class consisting of “[p]ersons who re@ised c
promoting DISH goods or services from the following CID/ANIs, on the followiateB, from
or at the direction of the following Dealers and their affiliates: [there followathe in which
16 telephone numbers wearatched wittdates ranging from November 16, 2007 to February
15, 2012 and also matched to a list of seven dedlitsat 2. Plaintiffs continued to suggest the
two subclasses (prerecordaad live calls).ld. at 3.

The Court held a hearing on the motion for class certification on July 11, Z6#&3.
upshot was that the Court denied certification of the clagsoged in plaintiff's reply brief (of
which Mr. Donaca was not a member) but, at the parties’ request, granted thi |gdavg to
file a new motion for class certificatiorThe Courtset a new briefing schedule, vacated the then
existing trial dateand set a new trial daf@pril 7, 2014). [ECF No. 208, 212].

Plaintiff's “revisedmotion for class certificatidnwas filed on September 13, 2013.

[ECF No. 221]. This is the class certification motion that is presently pendihgs heen fully
briefed, and even the briefing generated is own motion, i.e., Dish’s motion to sttéia ce
arguments and exhibits in plaintiff's reply brief. [ECF No. 253]. The Court held a bearin

the motion to certify a classh December 12, 2013 and then took the motion under advisement

in order to prepare a written order.

% Instead of “dealer” Dish uses the term “independent retailer,” whitte ietminology used in many of
Dish’s contracts. The plaintiff tends to prefer the term “dealer.” | wél“dgaler” without intending to
comment on their independence from Dish one way or the other.



The currently proposed class has the same definition as that proposed by plainlyff shor

before the first certification hearingdt is comprised of

Personsvho received calls promoting DISH goods or services from the following
CID/ANIs, on the following Dates, from or at the direction of the followreglers and

their affiliates:

CID/ANI

Date(s)

Dealer

(702) 520-1152

November 16, 2007

Apex Satellite

(714) 607-5765

July 31, 2008

Marketing Guru

(978) 570-2310

August 19, 2008

Clear Interactive

(978) 570-2310

September 3, 2008

Clear Interactive

(765) 807-6500

July 27, 2009

LA Activations

(949) 241-8026

May 1, 2010-June 30, 2010

Satellite Systems Network

(800) 375-8211

July 1, 2010- January 31, 2011

Satellite Systems Network

(574) 970-0867

February 7-9, 2011

Paramount Media Group

(207) 512-2291

February 9-11 & 14-17, 2011

Paramount Media Group

(516) 224-0069

February 9, 14, & 16, 2011

Paramount Media Group

(516) 224-0067

February 17, 2011

Paramount Media Group

(503) 457-1017

January 16, 2012

Satellite Services Utah

(425) 390-8176

January 17-18, & 20, 2012

Satellite Services Utah

(425) 336-8350

January 30-31, 2012

Satellite Services Utah

(503) 457-1032

Jan. 30, 2012 & Feb. 15, 2012

Satellite Services Utah

Plaintiffs again suggest that the class be divided into two subclasses, onergposisti

prerecordedalls and the other consisting of live calls to persons on the deafiatgistry.

Althoughthe class certificatiorssuewas occupyingenter stagelish also fileda

motion for summary judgment. [ECF No. 172]. That motiondtssbeen fully briefed, with

the most recent edition being Dish’s notice of supplemental authority filechaarya23, 2014.

[ECF No. 261].

ANALYSIS

|. DEEENDANT’'S MOTION FOR SUMMARY JUDGMENT [ECF No. 172].

There is no need to belabor this one. | agrigle the FCC’s interpretation of the terms

“initiate” and “on behalf of.” | agrewith Dish that plaintiffs have not come forward with any

evidence that Dish initiad any of the nine calls to Mr. Donaca that are the subjects of this case.




| also agreavith Dish that plaintiffs have not come forward with any evidethe¢ might link
calls two (7/30/08), four (8/8/08), seven (3/20/09), eight (3/24308)ne (3/25/09to Dish to
an authorize®ish retailer, or to anyone else whose aagsiably would trigger the vicarious
liability of Dish for those calls. The Court grants summary judgment in @\orsh and
against Mr. Donaca with respect to those calls.

However plaintiffs have come forward with evidence that, if believed, could trigger
Dish’s vicarious liability under federal common law agency princifdesalls one (11/16/07),
three(7/31/@), five (8/19/08) andsix (9/3/08). Accordingly, summary judgment is denied with
respect to those callsThese four calls also coincide with the first four lines in the chart

reflecting plaintiff's proposed classipra.

Il. PLAINTIFF’'S REVISED MOTION FOR CLASS CERTIFICATION _ [ECF No.
221].

The plaintiff bears the burden of showing that class certification complies-ed. R.
Civ. P. 23. Wallace B. Roderick Revocable Living Trust v. XTO Energy, Inc., 725 F.3d 1213,
1218 (14" Cir. 2013) Plaintiff must prove that all requirements of R2B¢a)and at least one
requirement of Rule3b) aremet. Tabor v. Hilti, Inc., 703 F.3d 1206, 1228-30 ("’l‘@:ir. 2013).
For the reasons that follow | find that Mr. Donaca has not met his burden.

A. Mr. Donaca is Not a Member of the Class

Even before one gets to the four subparts of Rule 23(a), it must be shown that the class
representative is a member of the proposed class. Fed. R. Civ. R. 23(a) (“One oembezsn
of a class may sue or be sued as representative parties on behatierhbkrs....”).In my
view, he is not.

As discussed above, the Court denied plaintiff's prevamrsificationmotion because

Mr. Donaca was not a member of the proposed classhafitime the proposed class was



defined according tthree calling platforms: the NetDotSolutions calling platform used by Dish
dealerd A Activations on one specific day in 20@8d by alleged Dish dealer Satellite Services
Utah ("SSU”) on certain dates in 201Bg Five9platform used bish dealer &tellite Systems
Networkon certain dates in 2010 and 20ttfe Dynamic Interactivealling platform used by

Dish dealer Paramount Medan certain dates in 2011. Mr. Donaca did not receive
telemarketing calls from arthese dealers or platformse., he was not a member of the
proposed class. The Court denied class certification on that basis. During thigloredra on

the pending motion plaintiff's counsel again acknowledged that Mr. Donaca’s not havwng bee
member of that proposed class was a problem.

Plairtiff has attempted to solve th@oblemby expanding the class definition to include
four calling platforms used liyiree dealer'om whom Mr. Donaca did receive caltistween
November 17, 2007 and September 3, 2@G&x Satellite (the authorized Dish dealer vhic
placed Donaca call number one); Marketing Gitine authorized Dish dealer which placed
Donaca call number three); and Clear Interactive (the authorized Dish degleplecel
Donaca call numbers five and six). Howeveespite his counsel’s best@fts, plaintiff has
been unable to identify any individual or phone number #ived a telemarketing call from
thoseplatforms ordealers on those datether than Mr. Donaclaimself. Apparentlyany records
thatcould have identified such persons all€have been lost or destroyed.

The problem this creates is thg]lthough the identity of individual class members need
not be ascertained before class certification, the membership of the clag®erassertainable.”
MANUAL FOR COMPLEX LITIGATION (FOURTH), 8§ 21,222 (2004). “An identifiable class exists if
its members can be ascertained by reference to objective crititiakscetainability requires

that “[t}he method of determining whether someone is in the class must be admieisgtrativ



feasible” and must not depend on “individualized fact-finding or rhiiais.” Carrerav. Bayer
Corp., 727 F.3d 300, 307 (3d Cir. 2013) (citation omitted). In shh@tause members in a class
of individuals who received calls on the dates and from the dealers who called MraDonac
cannot be ascertained, then a cla@sprising such individuals cannot be certified.

Plaintiff suggests thahis problemcanbe solved through notice by publicatioBecause
the statutory penalty in@rerecordedall case is $500 per cahd up to $1,500 if thaalation
was willful or knowingplaintiff believes thasome people rght come forward in response to
such a noticeBut one must wonder how anyone (other than Mr. Donaca) could establish in
2014 thatfor example,he or she receivedmerecordedaall from the phone number 720-520-
1152 on November 16, 2007. During oral argument plaintiff's counsel conceded that it is very
unlikely that people who received the same calls that Mr. Donaca receivetl vevel ay
evidence of thatAt a minimum authenticationf ¢the bona fides of any responderato
publication notice wouldequire irdividual investigation antact-finding. For all practical
purposes,hereforesuch a class is not ascertainab®arrera, 727 F.3d at 307.

Plaintiff also argues that destruction of records to avoid suit should not be edwadtrds
hard to disagree with that proposition in the abstract. However, even if that type idssurr
conduct occurred (and plaintiff has produced no evidence even arguably linking Dish to

destruction of records) it would nsblve the asceinability problem.

* Plaintiff’'s authority for notice by publicatiohucasv. Kmart Corp., 234 F.R.D. 688 (D. Colo. 2006) is
not helpful. The court certified a class of individuals who use wheelchairs or scapiisho@at Kmart
stores. The partidhenreached a settlement involving injunctive and monetary relief. Thiepgintly
asked the court to certify a damages-slatss and jointly asked the court to permit them to supplement
individual notices with a noticgrogram including publication in nationwide publications, publications
targeted to individuals who use wheelchairs or scooters, notice to @tjamzthat focus on pele with
disabilities, and posting notices in all Kmart stores and on the Kmbsditeeld. at 695-96. That is not
comparable tovhat plaintiffs suggest here.

10



So, the “class” of individuals who have received a prerecardtiom those platforms
is a class bone person. In effect, plaintiff has responded to the Court’s dismissal of his
previously defined cladsy presenting the same class againthying to tackMr. Donaca onto it.
| am not persuaded. He is still not a member of the ascertainablelatessot question Mr.
Donaca’s zeal or the ability and experience of his team of lawyers. But thledtle received
four prerecorded callfrom different dealers idifferentyears is incidental to the fact that, in
reality, he wishes to represengr@up of people of which he is not a member. During argument
plaintiff's counselconcededhat Mr. Donac&ould not assert claims againkgalersvho did not
call him. If so, then one must question how he can assert Dish’s vicarious liaikglls nade
by dealersvho did not call him.He could just as easily be a concerned citizen who, despite
never having received a call from any Dish deaenply wants to vindicate the rights of those

who did.

B. Evenif Mr. Donaca were Deemed to be a Member dhe Class, Rule 23's
Requirements Are Not Fully Satisfied

If one assumes, contrary to my previous finding, that Mr. Donachedeemed a
member of the proposed class, there still are problems with his proposed classur Tneups
of people he wishs to represent per his chsupra (that is, the groups other than the
unascertainable group called by the three dealers who called Mr. Dehacae represented by
the first four lines of the chanvere called by (1).A Activations;(2) Satellite Systens
Network; (3) Satellite Services Utah; and (4) Paramount Media Group. | look at those four
groups in turn.

1. Persons Called by LA Activations

Plaintiff wishes to represent persons called by Dish dealer LA Activatioosgh the

NetDotSolutiongalling platformon July 27, 2009. In his brief in support of class certification,

11



however, he does not discuss or provide any evidence concerning the makeup, size or
ascertainabilityof this group. See Plaintiff’'s Memorandum in Support of His Revised Motion
for Class Certification [ECF No. 222] at 8-11. Dish’s response noted this and haddittleéan
say about LA ActivationsSee Response [ECF No. 239] at 13.

In his reply brief [ECF No. 250], howeverlaintiff assertshat “NetDotSolutbns/LA
Activations placed 100,000-plus prerecorded calls promoting Dish, and that
NetDotSolutions/LAActivations’ records include the (765) 807-6500 number and date July 27,
2009 which is included in plaintiff's proposed clasd. at 11. Plaintiff cites depasion excerpts
from Reji Musso of Dish [ECF No. 250-6] and Jamie Christiano of NetDotSolutions [BCF N
250-10]; 2507]; an afficavit of Mr. Christiano [ECF No0.250-7]; and a spreadsheet [ECF No.
250-8]. Plaintiff argues that a jury reasonably could eitt@nclude from this evidence either
that LA Activations placed calls to sell Dish subscriptions or that the pulgdcesolve the issue
in Dish’s favor. [ECF No. 248 at 19-20].

Dish moved to strike this “new” information concerning LA Activatiociajming that it
was left with no opportunity to reply. [ECF No. 253 at 8-9]. Dish has a point, although it could
have requested leave to file argply, and it was given (and accepted) the opportunity to present
additional evidence at the hearing. Besjdgste frankly, | want to know what evidence plaintiff
has concerning the LA Activations group to help me do my job.

Therefore, despite Dish’s objectidrhaveread andereadhe evidence concerning LA
Activations that is cited and discussed in pifistreply. From tis information Ican make
certainfindings. LA Activationswvas at one time a Dish dealer. LA Activations used
prerecordedalls. The prerecordezhlls included calls pitching Dish products or servidesh

receivedcomplaintsabout callgeceived from the calling number (765) 807-6500 on various

12



dates in July 2009, including two calls received on July 27, 2009. NetDotSolutions records show
that between 2008 and 2012 one or more persons utilizing NetDotSolutftware
implementedtelephone campaigns using one or nerecordeanessages that contained either
the term “dish” or the term “satelliteApproximately 100,000 calls were made by the number
(765) 807-6500 on July 27, 2009 promoting something.

What this evidence does not do, howeveesimblish that there imascertainablgroup
of individuals whoreceived prerecorded calirom LA Activationspitching Dish on July 27,
2009. The LA Activations “group” perhaps contbe closesto a class that could be certifietl
the severafiroups comprising the proposed class (if Mr. Donaca had been a member, which he is
not). But even as to this groygaintiff falls short ofmeeting its burden of proof.

2. Persons Called by Satellite Systems Network

Mr. Donaca has developed evidence that or more calls were placed&a,113
telephone numbetsy Dish dealer &ellite Systems Networtkrough the Five9 calling platform
using two calling numbers between May 1 and June 30, 2010 and between July 1, 2010 and
January 31, 2011Thesewere live calls to persons on the do-oatt registry. See Plaintiff's
Memorandum [ECF No. 224] at 8. Such calls potentially violate 47 U.S.C. 8§ 227(c) and FCC
regulations under that statute. Mr. Donaca is listed on the national do-not call/yegidtthree
of the originalnine calldlisted in his Amended Cophaintwere live calls.However, | have
grantedsummary judgment dismissing his claims as to those calls. The calls that survived
summary judgmentereprerecordedaalls, allegedly in violation of 47 U.S.C. § 227(b)(1)(B).

Rule 23(a)(3) requires thalgintiff's claims be typical of the claims of the class.
“[T]ypicality exists where . . . all class members are at risk of being elj¢o the same

harmful practices, regardless of any class member’s individual circusestam.G. exrél.

13



Sricklin v. Devaughn, 594 F.3d 1188, 1199 ({aCir. 2010). Persons who receideunsolicited
live calls despite being listed on the registry se@ffier different harmful practice, Viating a
different set of ruleghan those who receivguterecorded call Accordingly, | do not find that
Mr. Donaca’s claims are typical of the claims of the persons calledtellit® Systems
Network.

3. Persons Called by Satéilte Services Utah

According to plaintiff, 299,524rerecorded calls were placed by Satellite Services Utah
throughthe NetDotSolutionscalling platformusing five different calling numbers on January 16-
18, 24-26, and 30-31, 2012 and February 1, 8 and 15, 201#2calls were actuallylaced by a
vendor, “Focus Services,” engaged byeSaé Services Utah. Dish has presented evidence that
Satellite Services Utah is not and has never been a Dish dealer. Affidawicefr Werner,
Program Manager for the Audit, Risk and Compliance Group of Dish Network, L.L.C. [BCF N
238-2] 19. Likewise, Mr. Werner states that Dish has never had a relationship with Focus
Services.ld. Plaintiffs have not produced any evidence suggesting otherwise oatbHit&S
Services Utah or Focus Services had any other connection to Di3h.

One could argue that this goes to the merits rather tharetbe certification issue, but it
is not always posBile to separate the twéee, e.g., Wal-Mart Sores, Inc. v. Dukes, 131 S.Ct.
2541, 2545 (2011)Since the target of Mr. Donaca’s casensrecordectalls placed on behalf
of Dish, | cannot find that Mr. Donaca is typical of persons who received calls frontiggfer

which Dish has no apparent vicarious liability under any agency theory.

® During oral argument | asked Dish’s counsel haeflite Services Utabr Focus Services could
attempt to sell Dish products or services if they had no relationship to Disms€l’'s explanation was
that such entities, which he described as a “scourge” for Dish, might make the galtetate leads
which they could then bundle and sell to a legitimate retailer or themiead generator. Whether or not
that is what Sllite Services Utah and Focus Services were doing, the fact remainsreadite
presented to this Court that Dish has not had a business relationshipvéticerhpany.

14



4. Persons Called by Rramount Media Group.

The last group in the proposed class is comprised of some 33%88attributed taDish
dealer Paramount Media GrofipParamount Media Grouprid a California company called
Europe Media International or “EMI,” which in turn obtained telephone salesfiesds
Florida saledead generator Robert Tao. EMI used th®ynamic Interadive calling platform
to make the calls. The calls were placed between FebruaryIZlartbetween February 14
and 17, 2011.

Setting aside the fact that Mr. Donaca wasane of the people called by either
Paramount Media Group or EMIwill assume without necessarily decidinthat he has
satisfied the four subparts of Rule 23(a) as to this group. The subpart of Rule 23(lainkit pl
invokes is Rule 23(b)(3)In order to satisfy Rule 23(b)(3), however, he must establish that
common questions of fact or law “predominate” over individual questioham not convinced.

A prerecorded call does not violate the TCPA if was made with the express aafrtbent
called party. 47 U.S.C. § 227(b)(1)(B)hd parties here agree that consent is famredtive
defenses as to which Dish bears the burden of ptgoivever, “an affirmative defense is not
per seirrelevant to the predominance inquiryGene & Gene LLC v. BioPay LLC, 541 F.3d 318,
327 (8" Cir. 2008) (reversing the certification of a class in a TCPA fax ca&ather,
“predominance of individual issues necessaryettidk an affirmative defense may preclude

class certification.”ld. (citation omitted). The Gene & Gene court found that, on the facts of

® Dish indicates that@&amount Media Grouwas a'distributer retailer,” whichs a step removed from
what Dish calls an independent retailer

"The rulestateshat matters pertinent to the issues of predominance and superionityatith) the class
members’ interests in individually controlling the prosecution or defefiseprate actions; (B) the
extent and nature of any litigation concerning the controversy already bggur against class members;
(C) the desirability or undesirability of concentrating the litigatbthe claims in the particular forum;
and (D) the likely difficulties in managing a class actibah.

15



that case at leasthe issue of consent will entirely determine how the proposed atdgs1 trial
will be conduted on the merits. Id.

Mr. Donaca arguethe mere possibilitpf consent should not be sufficient to defeat class
certification. | agreeSee, e.g., Landsman & Funk PC v. Skinder-Srauss Associates, 640 F.3d
72, 94-95 (8 Cir. 2011) Green v. Service Master on Location Services, Corp., No. 07 C 4705,
2009 WL 1810769, at *2 (N.D. lll. June 22, 2009). Howelxsh has producedvidence that
arguablyestablishes that every person in the group calle@Nbdyfor Paramount Media Group
did expressly consent to receive the calthristopher Lopez principal of EMI, confirmedin a
depositionthat the list of numbersMI called wasobtained fronMr. Tantalo He further
testifiedthat every number received from Mr. Tantalas the number of an individual who had
given express consent to be called. Lopez depo., June 4, 2013 [ECF No. 238-12], afetb-49.
also Lopez depo., April 30, 2013 [ECF No. 238-18{,3536.

By way of further explanation, a resort property would sponsor a promotion whereby if
an individual or couple would agree to attend a 90-minute sales presentation and tour the
property, they would qualify for free nights at a vacation destination. An affidavit.of M
Tantalo, attaching an example of the formused to sign people up for the presentation and the
free nights, was admitted as hearing exhibit B. The form offerdNag2t FREEVacation in
Orlando or Daytorfain exchange for agreeing in writing to attend pinesentation The signrup
form alsoincludes, albeit in smaller print, a consent to recpiegecordeaallsfrom EMI.
Specifically the form includes tHellowing language:

By signing up for offers with 2Freenites.com and it’s [sic] partners, and pngvidi

your telephone number, constst[sic] your express written consent to receive

prerecorded sales messages from (EMI) Europe Media Internationa¥ou are

consenting to receive prerecorded messages only from (EMI), with offerstérom i

affiliated partners, and only at the specific number(s) you have provided to us.
Your consent will be effective regardless of whether the number you have

16



provided: (a) is a home, business, or cell phone line; and/or (b) is or will be

registered on any state or federalBot-Call (DNC)list, and shll remain in

effect until you revoke consent. You may cancel your subscription and revoke

your consent to receive telephone calls at any time bygheut procedure

included in any message you receive. By registering for this promotion and

providing your name and personal identifying information, you expressly consent,

affirmatively request and agree to be contacted by (EMI) and their affiliates,
subsidiaries and partners. By registering for this promotion and providing your
personal information you expressly consent to be contacted by (EMI) or its third
party marketing partners through the use of email, direct mail, and/or telephone

including through the use of an automated telephone dialer, in which case a

prerecordeanessage may be left on you [samswering machine.

It would not surprise m# learn thaat least some of the people who signed up for “two
free nights” didnot read themaller printand might not have realized that they were consenting
to receive prerecordezhlls. During the heang | expressed mglistaste for this gimmick.

Indeed, Dish’s counsel attempted to distance Dish from this prattibe hearingindicating
(and there is no evidence to the contrary) that Dish was not aware of the mannehin whic
consents were obtaine@®ut the point is that in order to determine whether an individual read
the form’s language and knowingly agreedaccept prerexdedcalls in order to qualify for the
two free nightgor whether the consent was withdrawn before the date aathtéhat put him or
her irto plaintiff’'s proposed class), one would have to do individualized fact finding.

In his reply [ECF No. 250]lgintiff reportsthat neither Mr. Lopez nor Mr. Tantalo could
produce documentation proving that each of the persons on the Tantalo list executed a writte
consent.ld. at 26. But plaintiff offers no evidence indicating thair testimony was false
During oral argument plaintiff's counsel indicated that the records show thécspeople who
received the calls, but plaintiff has not identified even one of those people what @ixiecute a
written consent. Plaintiftateghat even if the testimgrwere true, the individuals did not

consent to be contacted by Dish. That misses the point. No one suggests that Dish called

anyone. The case is about attaching vicarious liability to Dish for thenadif others.
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The Gene & Gene court acknowledged that there can be situations where a TCPA
plaintiff could show on a class-wide basis that consent was not obtained. 541 F.3d at 327-28.
For example, one could attempt to invalidate the “two free nights” method of obtainirgntons
as amatter of law.But Mr. Donaca has not argued this, nor has he made any other showing that
the absence of consent can establisterd on a claswide basis. | reiteratihat plaintiff bears
the burden of establishing that common issues predominatéhairttlis Court mugdeke a close
look at whether that burden has been Mm@&tO, 725 F.3d at 1219. It is not the Court’s role to
develop an argument for him.

The bottom line is that, on the record before me, | cannot find that questions of fact or
law predominate over questions affecting individual members with respect tardmadunt
Media Group/EMI portion of the proposed class.

C. Superiority.

In the previous two sections of this order on the certification motion | have explained
why | do not find that Mr. Donaca is a member of the proposed class and why, even if he is,
there are additional problems under Rule 23 as to each of the groups that comprise tled propos
class. | have one additional issue with respect to the proposed class, andstragplidless of
my previous findings and conclusions.

Under Rule 23(b)(3), Mr. Donaca also must establish that “a class action i®stmeri
other available methods for fairly and efficiently adjudicating the contsgveiWhether one
method of adjudicating a dispute is “superior” to another method depends on one’s perspecti
But one must remember thaftandamental reasdior having class actions that there are
claims that are potentially valid but which are so small in monetary terms that it isiemtféind

impractical, if not impossible, to pursthem. Only if such claims can be collected with other
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similar claims in a class action do the economics of pursuit make s&ses&nchem Products,
Inc. v. Windsor, 521 U.S. 591, 617 (1997).

As plaintiff points out in his reply briegt least one aot hasexpressed the view that
TCPA cases lend themselves to class certificatiomHoltzman C.P.A. v. Turza, 728 F.3d 682,
684 (7“ Cir. 2013)(describing class certification in TCPA fax cases as “norm&i the other

hand, anllinois state courjudge expressed a different view:

Given the statutory framework of plaintiff's claims, the Court strongly bedieve
that a class action is not an appropriate method for the “fair and efficient”
adjudication of the controversy. As noted above, in enacting the TCPA, Congress
expressly strucl balance that was designed to be fair to the recipient and the
sender of théax. Congress believed that allowing an individual to file an action
in small claims court to redress the nuisance of unsolicited faxes and to r@cover
minimum of $500 in danges was an adequate incentive to address what is, at
most, a minor intrusion into an individual’s daily life. Congress added harsher
penalties for chronic or willful violators in the form of actions in federal cloyrt

the various state attorneys geneiralyhich the potential for [a] substantial award
of damages exists. To engraft on this statutory scheme the possibilityasépri
class actions, with potential recoveries in the millions of dollars, strikes thé Cour
as unfair given the nature of therimCongress attempted to redress in the TCPA.

Kimv. Sussman, 03 CH 07663, 2004 WL 3135348, at *2 (lll. Cir. Ct. Oct. 19, 2004) (citing
Senator Ernest Hollings’ testimomhen the TCPA was under consideration).

Neither | nor the parties have delved into the legislative history of the TaRNam
not prepared to speculate about Congress’ intent based on one Senator’'s corBotehts facts
of this case do not conwe me that class treatment is necessatiperior to other methods far
fair and efficient adjudication of TCPA claims. Mr. Donaca’s own example stsgipes
contrary He has been generating something in the range of 60% of his income from suits or
threats to sue telemarketefsew people will make such clainfie an occupatin or avocation.
But it does seem to me that if one is sufficiently annoyed by unsolmiézdcorded cal(or live

calls), there is a remedy that has actually and successfully been used.
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D. Conclusion

I have not ignored evidence developed by Myn&ca and his lawyers,rdugh
substantial time and effort, that casts a shadow on some of Dish’s cohdsstime that the
merits of such criticisms will be addressed inlthgation brought by the United States and four
states’ Attorneys General in iois, and thaanyappropriate remedies will be imposed. But,
having studied the briefs and their exhibits, a rough transcript of the extensiaegomralent
presented at the hearing, and some of the additional deposition testimony ccofieutethat
the plaintiff has noproven that class certification is approprimtehis case. Accordingly, the
motion for class certification is denied.

[lIl. DEFENDANT 'S MOTION TO STRIKE CERTAIN ARGUMENTS AND EXHIBITS
IN PLAINTIFF'S REPLY IN SUPPORT OF CLASS CERTIFICATION . [ECF No. 253].

This motion takes plaintiff to task for raising new arguments and presenting
theretofore undisclosed evidence for the first time in their reply, lsteh as the LA
Activations evidence. As indicated, Dish had opportunities, including during the hearing
to respond to the “new” material. In any event, having considered this matepaitt to
evaluate whether it was indeed new and if it was prejudicial, | have concluded that i
madeno difference to the outcome of the certification motion. Accordingly, the motion

is denied
ORDER
1. Dish’s motion for summary judgment [ECF No. 172] is GRANTED IN PART AND
DENIED IN PART. ltis granted as to five of the nine calls in disppiteréordedcalls two and

four, and live calls seven through nine). It is denied asdecorded callene, three, five and

SiX.
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2. Plaintiff's revised motion for class certification [ECF No. 221] is DENIE

3. Dish’s maotion to strike certain argumentsind exhibits to plaintiff's reply in support
of his revised motion for class certification [ECF No. 253)ESNIED.

DATED this 18" day ofFebruary 2014.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge
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