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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Senior Judge Richard P. Matsch
Civil Action No. 11-cv-03341-RPM
LEVETTE KYEREMEH,
Plaintiff,
V.

UNITED STATES OF AMERICA,

Defendant.

FINDINGS, CONCLUSIONS, AND ORDER FOR JUDGMENT

Early in the morning on Mal4, 2010, Plaintiff Levette Kgremeh (formerly Levette
Clemons) was driving to work in her 2003 Fdrdurus. She was stoppat a traffic signal
in the northbound lane @uebec Street at I-7@ Denver, Colorado when a United States
Postal Service (“USPS”) truck slammed into tharref her Taurus at a speed of 25 miles per
hour. The impact pushed Kyerehis car forward into the mdle of the intersection.
Kyeremeh steered sharply to her right to avamdther vehicle. She was wearing a seat belt
at the time.

Kyeremeh filed this civil action under éhFederal Tort Claims Act (“FTCA”) on
December 21, 2011, seeking dansmgaused by the accidenDefendant has admitted that
the USPS truck driver was negligent. The naamd extent of Kyeremeh's injuries caused
by the collision and her present medical conditiare the subject of mial held on April 7-

10, 2014.
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Two particular aspects of thsase warrant mentianitially, as they inform the Court’s
findings in significant part. The first is Kyeremeh’s personal history. She is a former
cocaine addict and was convicted of felony drug possession in 2002. She worked as an
independent contractor for a cleaning sendoepany for low hourly paand no benefits.
With three children and a mothetith Alzheimer’s to supportyeremeh could not pay for
auto insurance and had no health insurant# she received Medicaid sometime in late
2013 or early 2014. Because of Kyeremeh'’s inabibtyay for health care, her course of
treatment has been problematic.

The second is the manner in which th&R$ dealt with Kyeremeh’s administrative
claim. The FTCA authorizes every federakagy to use arbitratio or other alternative
means of resolution to settleyatort claim against the Unite8tates. 28 U.S.C. § 2672.
According to Department of Justice (“DQJguidance on how federal agencies should
handle FTCA claims, the administrative clainviesv process is “intended to serve as an
efficient[,] effective forum for rapidly redang tort claims with low costs to all
participants.” 28 C.F.R. 8§ 14.6(a). The DQ@uidance seeks to “maximize the benefit
achieved through the applicatiai prompt, fair, and efficientechniques that achieve an
informal resolution of administrative tort claimsthout burdening claimants or the agency.”
Id. “Whenever feasiblé the guidance states, “admingtive claims should be resolved
through informal discussions, negotiations, arttlesaents rather thathrough the use of any
formal or structured process.” Id. § 14%1a. While the guidance does not require the
USPS or any other governmeagency to pursue a particular process, it unambiguously
instructs federal agencies to make a genuifetdo resolve an FTCA claim informally and

efficiently, thereby avoiding protracted and expensive litigation.
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The USPS’ approach to handling Kyeremeh'samilstrative claim was contrary to that
guidance. Kyeremeh, throughrhimen-attorney, Ms. Collindjled a notice of claim on
August 16, 2010, describing the circumstances surrounding the accident and stating that she
(Kyeremeh) had “incurred medical expenses @esalt of her injuries and . . . sustained other
economic and non-ecomoc damages . . . .” [Doc.03 Ex. A.] Kyeremeh requested
“payment of no less than $150,000.00” in modeynages. _[Id.]The USPS acknowledged
receipt of Kyeremeh'’s clai on September 13, 2010 and saidvould be given “careful
consideration.” [Doc. 30, Ex. D.] Kiberly Herbst, a USPS tort claims
examiner/adjudicator, sent Collins a lettetedaOctober 4, 2010 requeg) medical records
and bills for the treatment Kyeren received to substantiater fetaim. [Doc. 30, Ex. E.]
Collins notified the USPS by letter the next dagt she was withdrawing as Kyeremeh'’s
counsel. [Doc. 30, Ex. F.]It is unclear whether Kyeremekceived the USPS’ October 4
letter to Collins, and what, if anything, thiSPS did between OctabB and January 2011
regarding Kyeremeh'’s claim.

Herbst sent Kyeremeh a letter dateculay 13, 2011 stating that the USPS had
previously asked Collins to prale medical recordsyhich Collins failedto do. [Doc. 30,
Ex. H] Because it was Herbst's “undmarsding that Attorney Collins was no longer
representing [Kyeremeh],” Herbsisked Kyeremeh directly gorovide the records herself.
[id.]

On February 11, 2011, Herbst sanketter to Keith Frankl, Kgremeh’s new attorney. In
the letter, Herbst noted that she and Frdnadd “a recent telephon®mversation” in which
Frankl indicated to Herbst that Kyeremeh “wamtinuing to recei® medical treatment and

estimated that [he] will not beroviding medical documentation ander to support her claim
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until at least May of this year.” [Doc. 29, ER.] In spite of Frankl's assurances that
documentation would be forthcoming and thhe delay was attribable in part to
Kyeremeh'’s ongoing treatment, Herbst flatly sththat the USPS “cannot keep this claim
open for an extended amouot time without documentain in support thereoff,]” and
denied Kyeremeh'’s claim for faile to “submit competdrevidence of injury.” [Id.] Herbst
said that Kyeremeh could e#h file suit in federal @urt or submit a request for
reconsideration of its decision.

On July 1, 2011, Frankl filed a new claimtivihe USPS on Kyeremeh'’s behalf seeking
$1.3 million in damages and attaching supportimegdical records and bills. [Doc. 29, Ex.
3.] The USPS responded onlydu, 2011, stating that it @uld deem the new claim as a
“request for reconsideration” of its Felary 14, 2011 decision antlwould “review the
additional information you provided in order tnake the determination as to any legal
liability on the part of the Postal Service for the injuries sustained by your client.” [Doc. 29,
Ex. 5.] The USPS denied Kyeremeh'’s reqdesteconsideration on November 16, 2011 in
a letter from USPS attoey Stanford Bjurstrom, who sattlat, based upon r@view of the
information set forth irkKyeremeh’s claim file, “ve feel that this clan involves issues best
resolved in court.” [Doc. 29, 6.] In the one ya& and three monthbat had passed since
Kyeremeh initiated the USPS’ FTCA administratiprocess, that was the only statement the
USPS made regarding the actual sutistaof Kyeremeh's claim.

The USPS did not appear tonsider Kyeremeh'’s physicabndition or her financial
circumstances when it evaluated her claim. The USPS’s obdurate refusal to attempt to
resolve the matter forced Kyeremto initiate this action, and, in the meantime, seek medical

treatment without access taghiquality care. One may worrd@hat her present condition
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would be if the USPS had given attention to heeds at the time hecame aware of her
claim.
FACTUAL FINDINGS

At the scene of the accident on May 14, 2010, Kyeremeh told Officer Curtis Franklin of
Denver Police she was not injured. Whep glas examined at the Emergency Department
of Denver Health Medicalenter, she was diagnoseith cervical straihand low back pain.

An x-ray of Kyeremeh’s lumbar spihevas unremarkable. H&mergency rom physician
recommended that she take over-the-countedication. Kyeremeeturned to Denver
Health two days later, complangy of extreme pain. She wgs/en a cervical collar to wear
and prescriptions for Percoaatd Valium to treat the pain.

Kyeremeh's first therapy provider was Dr.a€y Holmes, a chiropractor. Kyeremeh saw
Dr. Holmes on a lien basideginning on May 17, 2010. Kyeremeh initially reported
functional limitations, pain in many areasymbness and tingling, and weakness. Dr.
Holmes observed that Kyeremeh had a deeckaange of motion, nsgle strain in the
lumbar region, and severe muscle spasmsutihout her spine and in her arms. Holmes
performed muscle stimulatiomd adjusted Kyeremeh’s bacRhereafter, Kyeremeh visited
Holmes approximately three times per week for almost a year.

Following the accident, Kyeremeh'’s Taurus wiaemed a total losKyeremeh rented a

replacement vehicle for roughly three weelhe then purchasedhother car.

L«Cervical” refers to a person’s neck area.

2« _umbar” refers to a person’s lower back region.

% Health-care providers who see a personal-injury claimauat lien basis provide the at@nt up-front care free of
charge in exchange for an interest in the claimant’s ultimate recovery from the party at fault.
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On or about May 21, 2010, Kyereim returned to work aa janitor for ProSource, a
cleaning company, on ProSource@ntract with a medical des@ company called the Sorin
Group. Kyeremeh worked light duty and redubedrs because of hphysical limitations.

Following a May 28 chiropractic visit, DHolmes noted inflammation and swelling in
the soft tissue of Kyeremeh'’s back.

On June 1 and 15, 2010, Kyeremeh werthtoemergency room at St. Joseph’s Hospital
reporting pain all over her body @wlifficulty moving. On her second visit, she was given a
prescription for Percocet and Flexeril. [Btolmes noted on June 23 that Kyeremeh was
“feeling like she did after the accident” aretommended that Kyeremske a primary care
physician.

Based on Dr. Holmes' refal, Kyeremeh began ree#g medical treatment at
PremierCare on a lien basis. She firsw dar. Joseph Ramos, whowned PremierCare,
practiced medicine there, and owned ddaw Funding, LLC, amedical lien provider
through which parts of Kyeremshcare were financed. Dr. Ramos is also a practicing
lawyer. Kyeremeh received an initial intagoeam from DrRamos and physician’s assistant
Jim Peterson on July 6, 2010. She reported feignt pain in her head, neck, back, and
shoulders. Diagnostic tests indicated a lunthac issue. Peterson referred Kyeremeh for
physical therapy and prescribed heingdlers and muscleelaxants.

At a July 12, 2010 visit with Dr. Holmes, Kyeremeh reported severe pain; Dr. Holmes
noted that it reminded her of Kyeremeh's finstek of treatment. When Kyeremeh received
the medications prescribed by Petersore sbported a 30%-40% improvement to Dr.

Holmes.



On July 23, 2010, Dr. Holmes observed tKateremeh was limping, which Holmes
believed was caused by adiinjury.

An MRI was performed on Kyeremeh'’s luarbspine on August 13, 2010. The results
were read as normal except for a small cemlisd bulge at the L4-5 and L5-S1 levéls.

Kyeremeh began receiving physical tqgy on August 31, 2010Kyeremeh reported
pain and was noted as havisignificant range of motion dieits, hypertonicity throughout
her spind and spasms throughout her back ahdutders. A compression test indicated
injury to Kyeremeh'’s cervical disc. Kyeremedteived heat, electrical stimulation, massage,
and performed various exercssduring her physical therapy sessions, which totaled roughly
40 overall from late Augusgt010 until late January 2011.

Following a September 17, 2010 chiropractiatvisyeremeh reported significant pain.
Dr. Holmes began to believe thae adjustments she had b@enforming were not working.
Five days later, upon reviewing KyeremelviRls, Dr. Holmes concluded that Kyeremeh
had herniated discs. Dr. Holmes decided to suspend adjustments and instead perform
decompressions on Kyeremeh'’s spine ovecthese of twelve, twenty-minute sessiéns.

An MRI was performed on Kyeremeh’s ceal spine on September 28, 2010. The
results were read as normal except femall disc protrusion at the C5-6 level.

During an October 4, 2010 visit with DmHolmes, Kyeremeh said she “[hurt]
everywhere” and that her mensthtus was deteriorating. DHolmes referred Kyeremeh to

a psychologist.

* Intervertebral discs act as cimfs between the vertebrae.

® Hypertonicity is an excess of muscutararterial tone or intraocular peese that can cause nerve impingement
and joint compression.

® Decompression is a chiropractic treatment in which a magtulls spinal vertebrae apart to relieve pressure on
the discs.
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Kyeremeh visited PremierCare on Octol2&r and reported tenderness in the muscles
over and around her facet joifdtsJim Peterson noted Kyerem had an extremely limited
range of motion and an inci& in lower back pain whehe applied pressure, which
indicated facet dysfunction.

Kyeremeh began receiving guuncture treatment on November 2, 2010. She attended
10 acupuncture sessions over the course ohaare three monthantil February 15, 2011.

On November 4, 2010, Dr. Holmes spoké&h Jim Peterson, who recommended that
Kyeremeh receive injectionsito her facet jointd. The two decided that Dr. Holmes’
continued decompressions, as well as stdjents of Kyeremeh’s thoracic spipnevould
work in tandem with the injections. Holmes decided osl\ter more deampression sessions
around this time.

Dr. Paul Leo, a PremierCare-affiliated pamnagement specialist, examined Kyeremeh
on November 18, 2010, a little over six months following the accident. He concluded that
she had a facet injury or dysfunction. He aoned in the recommendation that she be given
facet injections.

Following a decompression session with Eloimes on November 24, 2010, Kyeremeh
reported pain and difficulty sitting up. Thatnsa day, Dr. Holmesatided that six more
decompression sessions were warranted.

Dr. Leo performed bilateral injections yeremeh’s lumbar facets on December 3,

2010. Kyeremeh reportesignificant improvement and wable to stand and move around

" Facets are joints that connect spivertebrae to one another.

8 Injections involve injecting a small amount of local anesthetic and/or a steroid medication fatettie numb
the pain and reduce inflammation.

® “Thoracic” refers to the chest or thorax.



without difficulty. Two weeks later, DrLeo found minimal tenderness and spasm in
Kyeremeh'’s lumbar area. He noted, howetteaf Kyeremeh had gluteal spasms; tenderness
over her sacroiliac joint§ and pain, tenderness and spasniger cervical spine area.

Following a decompression session with. Biolmes on January 12, 2011, Kyeremeh
reported pain and difficulty sitting up.

Eight days later, and upon Dr. Holmesfemeal, Kyeremeh bgan seeing Dr. Trina
Seefeldt for psychological treatment on a lien basis. Following Kyeremeh's first visit, Dr.
Seefeldt noted that Kyeremeh was exgacing anxiety, depression, and symptoms of
posttraumatic stress, particularly while driving.

Dr. Leo performed injections to Kyeremehacsoiliac joints and to trigger points in the
lumbar and gluteal areas on January 14, 2061Kyeremeh reported initial relief after the
injections but soon began feeling pain, spaaohteanderness; her complaints were consistent
with a cervical facet problem. Dr. Leo recoemded cervical facet injections “as soon as
possible” and that Kyeremeh continue wthysical therapy and rsage until her lumbar
spasms remained improved.

In February 2011, Dr. Ramos sold Premem€to HealthPoint, which took over the
management and operation of PremierCare’'slica¢ practice. Contrary to Dr. Leo’s
recommendation, Kyeremeh did not receive phystoalapy for the next nine months due to
concerns with the financialegus of her case.

Jim Peterson, who stayed at HealthP&atibwing the sale, saw Kyeremeh on February

22, 2011. Kyeremeh reported ongoing pain inhesd, neck, back, shoulders and elbows.

9 The sacroiliac joints lie next to the spine and connecs#trum with the hip on both sides. The sacrum is a
triangular bone at the base of the spine that is situated between the two hip bones.
" Trigger points are knots of muscles tfam when muscles do not relax.
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Peterson noted that Kyeremeh was schedddedrepeat injections with Dr. Leo, but
expressed skepticism about tlagiproach, as Kyeremeh “ditbt receive significant relief”
from the injections in the past. Peterseaammended that Kyeremék re-evaluated.

Dr. Holmes released Kyeremeh from clpiractic treatment on April 6, 2011, noting:
“She is not well. Her condition remains tsame. She improves some but then seems to
regress. | believe there is some disability and | will recommend to her attorney a disability
rating.” By the Court’s count, Kyeremeh vigit®r. Holmes on 85 garate occasions from
May 2010 until April 2011.

On April 11, Kyeremeh saWr. Christine Connolly, a familphysician at HealthPoint.
Kyeremeh reported daily headashend pain in her neck amhower back. Connolly noted
Dr. Leo’s recommendatiofor more injections, but said fere is some concern about the
financial status of the case.”

Dr. Connolly drafted a narrative reportkyeremeh’s case on Aip25, 2011. Connolly
stated that Kyeremeh’s MRIs showed slight distging in her lumbaspine area and a disc
bulge in her cervical spine area. Connatfigted that Kyeremeh was not at maximum
medical improvement and thahe (Connolly) anticipated Kyeremeh having permanent
injuries.

Two days later, Kyeremeh saw Dr. Jam&ibson, a neurologist affiliated with
HealthPoint. Kyeremeh deslbed constant neck pain andvidack pain. Upon examining
her and reviewing her medical records, Gib&afieved that chronic muscle spasms were
causing pain in her neck angpoper back, headachesumbness, and tingling; he also
believed there was a facet joint component toneek, upper &ck, and lower back pain. He

noted that she was not a surgical candidate.
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Dr. Connolly reported on Ma2 that more injections we approved by Kyeremeh’s
medical finance provider.

In early and mid-May, around the one-yeamiversary of Kyeremeh's accident, Dr.
Gibson performed EMG testsof Kyeremeh's neck, upper back, and lower back; the tests
came back normal, which suggested Kyererdeh not have nerve damage, leaving her
facets as the likely source of her problentibson also became concerned that myogenic
thoracic outlet syndrome, which involves tb@mpression of spasming muscles on nerves,
was causing numbness and peirKyeremeh’s extremitiesHe also noted that Kyeremeh
had a moderately severe, chimnase of myofascial pailyrsdrome in her cervical and upper
shoulder region$®

Dr. Leo performed an injectioto facets in Kyeremeh’s cervical spine area on June 22,
2011. She did not repamtuch relief.

Kyeremeh'’s attorney, Mr. Frankl, filed awenotice of claim on her behalf with the
USPS on July 1, 2011.

Kyeremeh’'s psychological care with DEeefeldt ended on August 15, 2011, after
approximately 23 visits over the course o¥ese months. Dr. Seef#tls closing summary
noted lingering symptoms of depression, anxiety, and posttraumatic stress disorder, though
her PTSD was in partial remission. Thosedihgs were based in significant part on
Kyeremeh’s own self-assessments.

On October 13, 2011, Dr. Gibson saw Kgrmeh and recommended that she undergo

physical therapy. Gibson did not see Kgraeh again until October 2012.

12 An EMG test evaluates and recordsatical activity produced by skeletal sules to determine nerve and muscle
function.
13 Myofascial pain syndrome is a chronic pain disorder caused by trigger points in muscles.
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Dr. Connolly saw Kyeremeh on November, P911. Kyeremeh reported that physical
therapy and acupuncture werdgneg. Two days later, the&PS denied Kyeremeh'’s claim.

Kyeremeh was involved in a physical atigtion with her daughter at their home on
November 28. Kyeremeh'’s haireave was pulled out, she tiw@unches and bBndished an
iron, and she was puneti and shoved.

During two visits in early December 2011, ég¢meh reported to Connolly that she
(Kyeremeh) was having spasms throughoutldeak, more-frequentdadaches, significant
increase in lower back pain, and diaingial tenderness on her left side.

Kyeremeh filed this aatn on December 21, 2011.

Kyeremeh reported to Dr. Connolly on Jaru8, 2012 that her sgptoms from early
December had since improved.

Dr. Connolly performed trigger point injeatis on Kyeremeh's left side on February 2,
2012. Kyeremeh reported immediate impmoeat in pain. ©Gnnolly recommended
physical therapy following the injection to helfyeremeh’s recovery. Kyeremeh did not
receive that therapy.

In February of 2012, Kyeremeh went on v@ma to Las Vegas witther then-husband.
She did not report to work for two days and dpt give her supervisors advance notice that
she would be absent. Her employmerth ProSource was terminated.

During a visit on March 7, 2012, Kyeremehdtdr. Connolly that she lost her job
because she took time off for “pain problemdri the seven month®llowing that visit,
Kyeremeh did not receive héacare of any kind.

Kyeremeh saw Dr. Gibson on October 4, 201Zbson assessed her condition as about

the same as it had been when he saw her dogéarre. Kyeremeh reported being in pain at a
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level of 5 out of 10. Following that visit, lkyemeh did not receiverimary care or see a
specialist for fifteen months; she visited egesrcy rooms at various times, as described
below.

In February 2013, Kyeremeh began workingaa®lephone reseamhat the Discovery
Research Group. Her employmevds terminated a monthiéas due to absenteeism.

On March 8, 2013, Kyeremeh watopped by a police officevho saw her using a cell
phone while riding a moped in traffic. After the stop, she assisted the officer in pushing a
stalled automobile out of traffiand into a parking lot. A deotape of this activity is in
evidence and Kyeremeh appears to have flieulty with her physical movements.

Kyeremeh went to the University @olorado Hospital on August 13, 2013 reporting
substantial back pain, difficulty wallg, and difficulty changing position.

Kyeremeh returned to the Discovery Baxch Group in Septésar 2013. She did not
encounter meaningful limitations on her nkothere, nor did she require special
accommodations. Kyeremeh’s employmentsviarminated two months into her tenure
because she improperly accessetiemtts confidential account.

On February 1, 2014, Kyereme&las evicted from her homePostal Service inspectors
who had been conducting periodic surveillamn Kyeremeh since August 2013 filmed her
carrying furniture and boxes and otherwisebatating without meaningful limitation while
she moved out of her house. dwlays later, Kyeremeh wetd St. Joseph’s Hospital and
reported lower back pain but subsequently Vethout receiving treabent or medication.
On February 5, Kyeremeh went to UniversifyColorado Hospital complaining of stabbing

pain in her lumbar spinend sacroiliac joint.
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When Kyeremeh became eligible for Medicaid, either in late 2013 or early 2014 (it is
unclear when, exactly), she began receivprgnary care through Kaiser Permanente.
Doctors at Kaiser examined rhimm March 2014. Kyeremeh informed the doctors that she
might have pulled a muscle while moving out of her house the month before. The doctors
noted that Kyeremeh has chrorback pain. They ordered plgeal therapy and prescribed
her anti-inflammatories, muscle relaxants and anti-depressants.

Kyeremeh was prescribed medication iffedent amounts and otbinations throughout
the course of her treatment. None of lectors reported that she was abusing her
prescriptions. Kyeremeh wewithout medication for extendgzeriods during that time.

DISCUSSION

Kyeremeh seeks the follomg damages from the governmergtused by the May 14,
2010 accident: the value of her car and tbhasonable rental rate of her temporary
replacement vehicle; past medical expensdardumedical expenses; loss of income; loss of
earning capacity and vocational refiag; and pain and suffering.

1. Value of Kyeremeh’scar and rental car

The parties have stipulated that tralue of Kyeremeh'’s car was $12,000.

Kyeremeh seeks the reasonatdatal value of a replacentecar at a rate of $210 per
week. The evidence shows skated a car for three weekeghich entitles her to $630.

2. Past medical expenses

Kyeremeh has submitted medical biitgaling $104,987.21, which includes interest on

the medical liens against her. The governnaaims that Kyeremels a malingerer who

has not been truthful in describing her sympgoand has consistently exaggerated her pain
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complaints far beyond the autive evidence of her injuries, resulting in excessive,
inappropriate, and unnecessary treatment.

The government relies on the testimony Df. Neil Pitzer, who conducted an
independent medical examination (“IME”) &yeremeh in August 2013 and reviewed her
medical records. In his opiniothe expected result of the traa from the type of collision
Kyeremeh was involved in is pain that is resolwathin twelve to sixteen weeks. Dr. Pitzer
opined that none of Kyeremeh’s diagnosticdesdtow objective evidence that she has any
bodily injury that would cause the continuingrpahe complains of, or require the care and
treatment that haselen provided to her.

The Court is skeptical about the testimonybof Holmes, Dr. Ramos, and the physicians
who saw her as independemintractors working with Premi€are and HealthPoint, since
payment for their services largallepends upon her recovery imstbase. The fact that their
records consistently includeomments on causation heightens that skepticism. It is
nonetheless improbable that aflthe medical professionals wihave seen and treated Ms.
Kyeremeh have been misled by her or are dmmmn her pursuit of a large damages award.
Those physicians noted their belief that thereewabjective signs of injury during the course
of Kyeremeh’s treatment. Mugscspasms were noted by Dr_eo and Gibson. Positive
facet loading tests were reported by JintePmn. Multiple providers viewing Kyeremeh'’s
MRIs concluded that she had disc problemEhere is also testimony from Pastor James
Royston, Bill Dalesio, Jim McLennan, Reinar@aza, and Kyeremeh'svo children that
Kyeremeh has shown the limigjneffects of pain, both physil and emotional, since the

accident.
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The preponderance of the evidence in ttése supports a findinthat the injuries
Kyeremeh sustained when she was hit by tis8 truck resulted in pain in her neck and
back and in emotional distress that required tneat. That treatmeias been problematic.
Kyeremeh'’s financial circumstaas and USPS’ irresponsible denial of her claim required
that she seek medical care on a lien basisc@ms over finances interrupted her treatment;
and, in hindsight, some of the treatmentg sbceived were likely counterproductive or
misdirected, the continuation ofiobpractic care for 85 visits spite of ongoing pain being
the prime example. Colorado law does petmit the government to escape liability by

contending that her treatment was substahddee Redden v. SCI Colo. Funeral Servs.,

Inc., 38 P.3d 75, 81 n.2 (Colo. 2001) (“Colorachse law does not absolve tortfeasors of

liability when the plaintiff's injuries resufrom medical treatmenteasonably sought and
directly related to the actiomd the original tortfeasor.”)

Kyeremeh’'s post-accident conduct must shé# considered. Hre are significant
discrepancies between her atiés and what she told her care providers. For example,
during Kyeremeh’s physical altercation witter daughter in Novenglb 2011, Kyeremeh
made movements, including reig her arms above her headhich went beyond the range
of motion she claimed to be capable of. efiehis also the March 2013 traffic stop, where
Kyeremeh was observed speakon a cell phone while ridg a moped, and helped the
stopping officer push a car fromnaffic; and her Februart, 2014 move, where Postal
Inspectors saw her lifting heavy furniture ameving without apparent difficulty. These
events indicate that she exaggerated her tondio her treatment pviders, which in turn
led to exaggerated amounts of care. It soapparent that Kyemeh failed to make a

genuine effort to demonstrater full physical capacity during h&ME with Dr. Pitzer.
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In addition, Kyeremeh was not a patient wdamducted herself acating to the medical
advice she received. Kyeremeh’'s NovemBed1 altercation with her daughter likely
caused stress on Kyeremeh’s neck (her Wwamve was pulled off) anlder body in general,
which is reflected in the discrepanciestviieen Kyeremeh's reports to Dr. Connolly
concerning her condition before and after theident. She aggravated her back while
moving heavy furniture in February of thygar, as shown by hersiis to the emergency
room on February 3 and 5 and her admissiondd#iser doctors that she may have pulled a
muscle. She smokes and does not exercpa@lady, which has led to substantial weight
gain. Although the eggshell rulbes not excuse a tortfeasoorfr paying for injuries that
differ from what would normallybe expected from an adeint because of the unique
vulnerabilities of the injured person, it doed eacuse the injured person from carelessly
engaging in conduct that exacadsathe conditions causing pain.

Because the preponderance tbhé evidence shows th#tyeremeh exaggerated and
exacerbated her condition, sheasds some responsibility withe governmentor her past
medical expenses. The complexity and vauai Kyeremeh’'s medical records does not
permit the Court to precisely pprtion responsibility between e@hparties. Using its best
approximation of relative causan, the Court will reduce Kyemeh's claimed damages for
past medical expenses by twenty perceatying $83,989.77 as the ambof the award.

3. Future medical care

At Mr. Frankl’s request, Dr. Pamela Knigperformed an IME oKyeremeh in June
2013, a little over three years aftbe collision. Dr. Knight physally examined Kyeremeh,
spoke to Kyeremeh, and reviewleer medical records. Dr. kght concluded that Kyeremeh

had a central disc bulging at L4-5 and L5-S1, causing inflammation that was causing her
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numbness, pain, and weakséan her extremities; and a disopusion in her cervical spine,
causing inflammation and pain er neck. Dr. Knight's opion is that Kyeremeh needs
pain management care well intioe future, which will include: 6 to 8 physician visits per
year for 20 years at a cost of $1,800 — $3,600r&ys per year for 20 years ($12,000); 6 to 8
sets of cervical and lumbar x-rays over lifetime ($12,000 — $16,000); 5-6 series of lumbar
steroid epidural injections over her lifet ($30,000 — $42,000); 4-%eries of cervical
steroid epidural injections over her lifetime ($24,000 — $35,000); 50 physical therapy visits
over her lifetime ($3,750 — $7,500); a healthb membership for tiee years ($1,800); and
additional lumbar and cervical facet injectiq®6,000 - $8,000). That dd up to a range of
$91,350 — $125,900 in costs for Kyeremeh’s mddialdow through. Dr Knight puts the
cost of Kyeremeh'’s pain and anti-inflamiogy medication at $1,044 — $16,632 per year
and states that Kyeremeh will need that meahoaor the remainder dier life. Dr. Knight
also seeks 20 to 30 Medrol Dosepaks to cdkie remainder of Kyeremeh's life ($560 -
$840). There has been no evidencKydgremeh'’s life expectancy.

The preponderance of the evidence, givingipalar weight to Dr. Knight's testimony,
shows that Kyeremeh will probabheed pain management well into the future as a result of
the accident. The extent amtliration of Kyeremeh’'s requiredare is not clear. All
predictions of a patient’'s future care eds are necessarily somewhat speculative.
Accounting for that uncertainty, the CourtillWimit Kyeremeh's possible recovery to
$250,000, which is roughly the 20-year costkoferemeh’s future medical monitoring,
treatment, and medication based on the ceasige end of Dr. Knight's estimates.

Kyeremeh'’s future medical expenses aubject to the exaggeration and exacerbation

considerations discussed in the section abdaglorming her opinion, Dr. Knight relied on
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Kyeremeh’'s self-assessment in June 20h8 accepted Kyeremeh'’s self-reports in her
medical records as valid. As discussed, Kyeatesidescriptions of her pain and physical
limitations are problematic. Kyemeh'’s future medical needse also the partial result of
her own conduct exacerbatingrfeondition. The same appontiment of causation made for
Kyeremeh'’s past medical expenses is theredpropriate to apply to her future expenses.
Dr. Knight noted that some of Kyeremeliigure needs will result from the normal aging
process, as well, which warrarstgurther reduction.

Accordingly, the Court will reduce its award Kferemeh’s futurenedical expenses by
thirty percent. Kyeremeh is entitled$a75,000 in future medical expenses.

4. Lostincome

The parties have stipulated th&teremeh is entitletb $715 in lost earnings for the work
days she missed follong the accident.

Kyeremeh testified that, before the accident, she worked at ProSource for 55 hours per
week on an hourly wage and earned approteipe3,000 in monthly income. Following
the accident in May 2010, she worked redut®urs and earned lgn$2,100 per month.
That continued through Febmya2012; Kyeremeh’'s employméwas terminated one month
later. For the $900 per moniicome differential ovethe course of 2inonths, Kyeremeh
seeks $18,900.

The testimony of Dan Pace with Sorind@p and Jim McLennan of ProSource shows
that Kyeremeh’s ability to perform full-dutgustodial work was limited by her physical
condition following the accidenwhich required her to go olght duty and reduce her
hours. Accordingly, the evidence shows asedlink between Kyereeh's accident and a

reduction in her income dung the remainder of her gioyment with ProSource.
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Kyeremeh'’s claim of pre-accidentonthly income is contraded by her tax returns in the
report of her vocational expert, Patrick Onboi In 2008, Kyeremeh reported gross earnings
of $29,913, and in 2009, the ydagfore the accidenKyeremeh reported gross earnings of
$30,765, or $852 more than in B0She earned $29,913 ings income in 2010, $26,755
in 2011, and $3,955 in the first twnonths of 2012, before shes fired. The following

calculation is warranted:

ESTIMATED ACTUAL
YEAR EARNINGS IF NO EARNINGS DIFFERENCE
ACCIDENT
2010 $31,617 $29,913 $1,704
($852 more than in 2009)
2011 $32,469 $26,755 $5,714
($852 more than in 2010)
2012 $5,553.50 $3,955 $1,598.50

($33,321 annual income
($852 more than in 2011
divided by 12, multiplied
by 2)

TOTAL $9,016.50

Accordingly, Kyeremeh is entitled to $9,016.50 lost earnings for the 21 months she
worked light duty at ProSource following the accident.
5. Vocational retraining and lost earning capacity

Kyeremeh seeks $420,000 in damages lfist earning capacity and $12,000 for
vocational retraining.

Dan Pace and Jim McLennan each testified that Kyeremeh was physically limited when
she returned to work, and McLennan noteat the was not getting the same value from her
when she came back. Nonetheless, the Gsunibt persuaded that Kyeremeh was fired

because of those limitationgr that, as Kyeremeh seento insinuate, McLennan’s
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justification for firing her was a pretext forshdissatisfaction with her post-accident work
performance; indeed, Mr.McLennan retained Kyeremeh and accommodated her
circumstances for nearly two years following thccident. The fact ihat Kyeremeh was
fired in March 2012 because she decided to slopk and go to Las Vegas without notice.
The government should not be made to payHerconsequences of that poor decision.

According to Patrick Orbino, Kyeremeh is mmger physically capable of janitorial-style
work, and should be limited to sedentary warkich does not require extended periods of
standing, walking, bending, twisting, lifting, gusg or pulling. This will likely limit her
employment opportunities, which were ablgalimited by her criminal record, limited
education, and spotty employmdmstory. Thus, (hino recommends that Kyeremeh pursue
vocational retraining that will give her a@hskills she needs to maintain sedentary
employment.

There is no connection beten the accident and Kyerehis ability to obtain and
maintain a sedentary job. Ksemeh was able to maintalight-duty employment at
ProSource until she was fired for going to Lag&® without notice. Kyeremeh was able to
twice obtain a sedentary position with the Disggueesearch Group. Although she told Mr.
Orbino she was unable to sustain the pwositbecause it required prolonged sitting and
because she was in pain, the fact is that she was fired because of absenteeism on one
occasion, and because she violated client cenfidlity on another. That has nothing to do
with her physical limitationsral everything to do with her inability to follow the rules of her
employer. In that regard, the Court notes fyaremeh was regularlytiafor her own trial.

Kyeremeh's other problem in provingsk of earning capacity is the methodology

underlying Orbino’s report. For example, Orbino assumes Kyeremeh will not be able to
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work for two years, even on a limited and garte basis, and thus adds $60,000 in lost
earning potential to the equation ($30,000 per year in lost income). Orbino does not
adequately explain why he makes that assiomp It took Kyeremeh one year of unknown
diligence in searching to findiork at Discovery Research @p. Orbino also assumes
Kyeremeh will only be able to find wottkat pays her between $12,000 and $20,000 a year
on average, but again, he does not persuasjustify his position. In the Court’s view,
Orbino’s report is too speculative, evien a loss-of-earnings assessment.

The Court declines to award Kyeremehmages for vocational t&ining and loss of
earning capacity.

6. Pain and suffering

Kyeremeh seeks $230,000 pain and suffering—$180,000 for past pain and suffering
and $50,000 for future paand suffering.

The government’s position throughout the case Ieen, essentially, that Kyeremeh is
faking it, citing Kyeremeh'’s “dancing” in éh Sorin Group break room post-accident, her
March 2012 moped ride, and Hegbruary 2014 move. Thereeagood and bad days when it
comes to pain. The Court does not doubt that the accident and its resulting fallout have put
significant strain on Kyeremeh personadlyd on her relationghiwith her family.

While Kyeremeh has proven lay preponderance of the eeitte that sh has endured
pain and suffering, and will have pain in théufe, an appropriate peand-suffering award

is $115,000.
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CONCLUSION

For the foregoing reasons, the Court finds eowicludes that Plaintiff Levette Kyeremeh

shall have and recover damadesn Defendant United States America in the amount of

$396,351.27.

Dated: June 5, 2014.
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BY THE COURT:

s/Richard P. Matsch

Richard P. Matsch
Senior District Judge



