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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.: 12-cv-00044-REB-KMT
AURORA BANK FSB,

Plaintiff,
V.

FLAGSTAR BANK,

Defendant.

PROTECTIVE ORDER

This matter, having come before the Gaygon Aurora’s unopposed motion for entry of
protective order, and good caus@earing in support ahe entry of a proteiste order to protect
the discovery and dissemination obnfidential or proprietary information in this case, and
pursuant to Fed.R.Civ.P. 26(¢J IS ORDERED:

1. This Protective Order shall apply td documents, materials, and information,
including without limitation, douments produced, answers tdeimogatories, responses to
requests for admission, deposition testimony, edeat records, and other information
designated as “CONFIDENTIAL” pursuant to tiisotective Order and disclosed pursuant to the
disclosure or discovery ties created by the FederallBsiof Civil Procedure.

2. Further, certain information that is reently sought or may be sought through
discovery in this actiomay constitute confidential or private information of the parties, within
the meaning of Fed. R. Civ. P. 26. Such infdfaraincludes, but is ndimited to, the parties’
banking records, confidential finaial records, and the loaraords and servicing information

for the subject mortgage loans at issue in the complaint
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3. Such confidential information is relevant to disputed issues in this case, including
which party is responsible for the losses asded with the loans at issue. Additionally,
discovery will be facilitated if the partiesre allowed to produce such information under a
protective order pursuant to Fed. R. Civ. P. 26.

4, Finally, Colorado law provides thabanking customers enjoy a general
expectation of privacy in connian with their banking recordsRubenstein v. South Denver
National Bank, 762 P.2d 755, 756-757 (Colo.App. 1988).

Therefore, the Court hereby ORDERS as follows:

5. This Order shall govern any testimony giva& any deposition, ptrial hearing, or
proceeding in this action, as well as all doemts or other materials produced, any copies,
abstracts, excerpts, analyses, or summari@$ tlontain, reflect, or disclose information
contained in such testimony or other matksti The testimony, documents, and materials
referred to in this paragraph shall eaflively constitute “Discovery Materials.”

6. Any party to this litigation, or any thdrparty from whom discovery is sought,
shall have the right, before producing or thsing Discovery Materials, to designate as
“Confidential” any Discovery Materials it productsat are believed in good faith to constitute,
reflect, or disclose financially private informati, trade secrets or othewnfidential information
within the scope of Fed. R. Civ. P. 26. [gery Materials designated as “Confidential” are
referred to herein as “Designatbthterials.” All copies, abstractexcerpts, analyses, charts or
summaries of the Discovery Materials that contefiect, or disclose fiormation designated as
“Confidential” shall be markedith the appropriate “Confehtial” designation as well.

7. All Discovery Materials shall bear a legton each page stating that the material

is Confidential, except as provided below. AlsBovery Materials shall be marked before being



sent to any party (hereinafteetiReceiving Party”). Where it isot possible to affix a legend to
a particular Discovery Materiakthe producing party shall take reasonable steps to give all
Receiving Parties notice of issatus as Confidential.

8. Deposition testimony may be designatedCasfidential at tk time the testimony
is elicited or within a reasonabkime thereafter. Portions tdstimony so designated shall be
appropriately marked as Confidah by the court reporter on eachggaas per the directions of
the designating party. Furthersignations of testimony as Caéntial may be made during
this period by giving written nate to all counsel who ka appeared in thaction. Additionally,
if testimony is designated asoffidential at the time the testimonmg elicited, the only persons
allowed in the room or to hear the testimarng those who, under this Protective Order, may
have Confidential materials re&led to them under the termstiois Protective Order.

9. Any party to whom Discovery Matels are produced, including attorneys
representing the party, may only make such udeissfovery Materials as: (1) the prosecution or
defense of this case may reasonably requite;for the evaluation of possible repurchase or
indemnification of any loans at issuand (3) not for any other purpose.

10. Discovery Materials designated Confidehtad information therefrom shall not
be given, shown, disclosed, discussed, or madéblain any manner to any person other than:
(a) any employee of a party to whom it is m@bly deemed necessary by counsel that these
documents be shown for purposeghos$ litigation;(b) outside counsel fahe respective parties,
and employees and independent contractors gealyan clerical workfor such counsel as
necessary to assist in this action; (c) expertsomsultants retained fqurposes of this action,
and only to the extent necessary for the exfme(tl) prepare a writte opinion, (2) prepare to

testify, or (3) assist outside counsel in this acthort,only if such experr consultant agrees to



only use any Discovery Materials solely for the preparation of this axadenot for any other
purpose; (d) witnesses in the cseiiof deposition, hearing, or trial testimony where counsel has a
reasonable and good faith belief tlexamination with respect to the document is necessary for
legitimate discovery, hearing, or trial purpasés) the author of the document and anyone
demonstrated by testimony or sworn affidavithiave received it in therdinary course of
business provided that such persons shall natlbeved to review a copgf Discovery Materials
designated Confidential outsideethpresence of at least on&oeney of record; (f) court
reporters; and (g) the Court and Court staff aispenel if the Confidentianaterial is filed in

the manner required by this Order.

11. Except for the Court and any Flagstarmpdoyee reviewing Disavery Materials in
his or her regular course of business and while evaluating Aurora’s repurchase and
indemnification demands for any loan at issu¢his litigation, all persns to whom Discovery
Materials are disclosed or areeds including parties, non-partiemd their representatives, shall
be informed of and agree to be bound by the seoimthis Order and shall take all necessary
precautions to prevent any disclosure or usBistovery Materials other than as authorized by
this Order.

12.  Prior to disclosing any Discovery Mategalo any person, otheéhan the Court;
court personnel; court perters; any employee of a party whom it is reasonably deemed
necessary by counsel that thedseuments be shown for purposéshis litigation, evaluation, or
settlement; outside counsel for the respectiveggrand employees and independent contractors
engaged in clerical work for such counsel as s&mg to assist in this action, counsel shall have
the obligation to obtain a written acknowledgmentthi@ form of Exhibit 1 attached hereto, that

such person has received and reviewed a cophisfProtective Order, will comply with its



terms in all respects, and will submit to the jurisdiction of this Court for adjudication of any
dispute regarding whether the person has compligh the terms of this Protective Order.
Additionally, any counsel disclasy Discovery Materials shall keep a record of the name,
address and telephone number of each person vibaaseive such inforation and shall retain

the person’s written acknowledgment, discusdeave, until termination of this action as defined

in paragraph 22 of this Order.

13. Persons who are authorized to revi®iscovery Materials pursuant to this
Protective Order shall hold the €2bvery Materials and all infimation contained therein or
derived from in confidence and may not divuigeany manner the Discovery Materials, their
contents, nature, or importance, either verbalyin writing, to any person not authorized to
receive such information pursuant to the terms of this Protective Order unless required to do so
by the order of the Couirt.

14. In the event that a party deems it necessadisclose any Discovery Material to
any person not authorized under the terms ofRhigective Order, the p& shall notify counsel
for the producing person in \ing of (1) the Discovery Materials that are to be disclosed, and
(2) the persons to whom such disclosure isganade. The proposed disclosure cannot be made
absent written permission of the producing persoless an order from the Court is obtained.
All terms of this Ordegoverning the production of Confidertiaformation shall apply to every
such disclosure.

15.  Nothing contained in this Order shallepent any party from disclosing its own
Designated Materials as it deeaqgpropriate. Additionly, nothing in this Order shall prevent

any party from using as it deems appropriate materials that are the same as Discovery Materials



when such materials are obtaidnfeom a public source drom a source other than the producing
party under circumstances that in no westrict the use of such materials.

16. If Discovery Materials are disclosed @my person other than in the manners
authorized by this Protective Order, the padgponsible for the dikusure shall immediately
upon learning of such disclosure inform the deating party or person dll pertinent facts
relating to the disclosure, and make every efforetaeve the Discoverlylaterial and to prevent
any disclosure by anynauthorized person.

17.  All documents and materials filed with the Court that comprise or contain
Discovery Material, or informatioderived therefrom, shall be fdein sealed envepes or other
appropriately sealed containers, which will beatrtithe of this action, amdication of the nature
of the contents, the identity of the party filitige materials, and the words “Confidential” as
appropriate, and a statement in the following forffihis envelope containsaterials subject to
a protective order entered in this action. It shall not be opened and its contents shall not be
displayed, revealed, or made public, excepspant to the Order dhis Court.”

18. If Confidential materials are to be offered into evidence at any trial or hearing in
this case, the parties shall notify the Court ofGoafidential nature of such materials at the time
of the hearing and take any appriate steps as ordered by t@eurt to keep such materials
Confidential after the hearing or trial.

19. A party may at any time notify the desiging party in writing that it objects to
the designation of any Discoverylaterial as Confidential. In the event that there is a
disagreement whether materiabHzeen properly designated as “Gdehtial” there shall first be
an attempt in good faith to resolve such apdis. If such a negotiation fails, the party

challenging the designation may move the €dar an order terminating or modifying the



Confidential designation. Information designatedConfidential shall maintain its status until
such time as either (1) the parties expresslgagtherwise in writing; or (2) this Court orders
otherwise, unless the orderunder appellate review.

20.  Production of any document or materialghout a designadn of Confidential
will not be deemed a waiver of a later claimt@#s proper designation or prevent the producing
party from later designating the material as Confidential.

21.  This Protective Order shall survive thennation of this litigation but shall not
impact or affect Flagstar’s regular course lmfsiness with respect to servicing any loan
repurchased by Flagstar aseault of this litigation,.

22.  All Discovery Materials subject to this ®ective Order shall be returned to the
producing party upon terminatiasf this action, or, upon wtgn permission by the producing
party, destroyed. The term “termination of this action” shall mean 45 days following: (a) the
entry of an order of dismissal or other final regppealable order fully disposing of the case; or
(b) the expiration of any time faappeal. Furthermore, coundel the receiing party shall
make reasonable efforts to retrieve any documanitgformation subject to this Protective Order
from any person to whom such information has h@enided. If counsdbr the receiving party
fails to retrieve any documents or informatisaobject to this Protéiwe Order, counsel is
required to notify the other pariyp writing of such failure inluding the name, address, and
telephone number of the person in possessionoauments or information subject to this
Protective Order and the efforts made by counsettrieve the documents or information. The
Court shall retain continuing jurisdiction émforce the terms of this Protective Order.

23.  Nothing in the terms of this Protecti@rder shall: (1) opate as an admission

by any party that Designated Material reflecdd& secrets or any othg/pe of private or



confidential information; (2) reduce in any wayethghts of the parties or other persons from
whom discovery is sought to object to discovéBy;prejudice the rights afny party to object to
the authenticity or adrssibility into evidence odny document, testimongy other evidence that
is subject to this Protective Order; (4) excaptexpressly provided, lreve any party of its
obligation to produce information and documentthm course of discoverpr (5) prejudice the
rights of any party or producing person toifp@t the Court to amend this Protective Order.

24. References to persons in this Protext®rder are deemed to include natural
persons, corporationand other entities.

DATED this 7" day of February, 2012.

BY THE COURT:

United States Magistrate Judge




