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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 12-cv-894-CMA-CBS

ABLE PLANET, INCORPORATED,

Plaintiff,

V.

BOSE CORPORATION,

Defendant.

PROTECTIVE ORDER

This matter came before the Court on Baeties’ Stipulated Motion for Entry of
Protective Order. The Court, having concldidieat the entry of the Protective Order is
appropriate, hereby ORDERS as follows:

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gorivate information for whiclspecial protection from public
disclosure and from use for any purpose othan prosecuting this litigation would be
warranted. The Parties acknowledge that thde©does not confer bi&et protections on all
disclosures or responses tsabvery and that the protectigraffords extends only to the
information or items that are entitled under dipplicable legal prinpies to treatment as
confidential.

2. DEFINITIONS
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2.1 Party: any party to thaction, including all of its ficers, directors, employees,
consultants, retained experts, antsae counsel and their support staff.

2.2 Discovery Material: all items or inforitnan, regardless of the medium or manner
in which it is generated, stored, or main&l (including, among other things, testimony,
transcripts, or tangible thing#)at are produced or generatedlisclosures or responses to
discovery in this matter.

2.3 “Confidential” Discovery Material shall Benited to material that a Producing
Party believes in good faith to lbenfidential or sensve information, including, but not limited
to, trade secrets, competitively sensitive resediridmcial, sales, techeal, marketing, planning,
or other confidential business informationyasl as private oconfidential personal
information. The “Confidential” designation shabt include any material that the Producing
Party has placed in the public domain and/or made available as a matter of public record.

2.4  *"Highly Confidential — Attorneys’ Eyes Only” Discovery Material shall be
limited to particularly sensitive material the disclosure of which to another Party or non-party
would create a substantial risk of compeétor business injury to the Producing Party.

2.5 Receiving Party: a Party that receivesddvery Material froma Producing Party.

2.6 Producing Party: a Party or non-party that produces Discovery Material in this
action.

2.7 Designating Party: a Party mon-party that designates information or items that it
produces in disclosures or irsponses to discovery as “Confidiati or “Highly Confidential —
Attorneys’ Eyes Only.”

2.8 Protected Material: any Di»eery Material that is degnated as “Confidential” or

as “Highly Confidential — Attorneys’ Eyes Only.”



2.9 Outside Counsel: attorneys who are ngtlegrees of a Party but who are retained
to represent or adviseParty in this action.

2.10 In-House Counsel: attorneyhavare employees of a Party.

2.11 Counsel (without qualifier): Outside@@sel and In-House Counsel (as well as
their support staffs).

2.12 Expert: a person with spdad knowledge or experier in a matter pertinent to
the litigation who has been retained by a Party aratsisel to serve as arpert witness or as a
consultant in this action, and who is not a past or a current employee of a Party or of a
competitor of a Party, and who, at the timeegéntion, is not anticipated to become an
employee of a Party or a competitor of a Paiftiiis definition includes a professional jury or
trial consultant retained iroanection with tis litigation.

2.13 Professional Vendors: persons or entttias provide litigation support services
(e.g., photocopying; videotaping; tsdating; preparing exhibitsr demonstrations; organizing,
storing, retrieving data in any form or mediuetg.) and their employees and subcontractors.
3. SCOPE

The protections conferred by this Order aowet only Protected Marial (as defined
above), but also any informati@opied or extracted therefrois well as all copies, excerpts,
summaries, or compilations thereof, plugiteseny, conversations, or presentations by the
Parties or counsel to or in cowr in other sitings that might revedrotected Material.
4. DURATION

After the termination of this litigation, the confidentiality obligations imposed by this
Order shall remain in effect until a DesignatingtiPagrees otherwise imriting or a court order

otherwise directs.



5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care irslpeating Material for Protection. Each Party

or non-party that designates information or gefior protection under this Order shall, in good
faith, attempt to limit any such designatiomtaterial that qualifie under the appropriate
standards. If it comes to a Party’s or a nonypgdttention that information or items that it
designated for protection do not qualify for protectat all, or do not quify for the level of
protection initially asseed, that Party or non-party shall ngtéll other parties that it is
withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Excapbtherwise provided in this Order,

or as otherwise stipulated ordered, material that qualifiesrfprotection under this Order must
be clearly so designated befdohe material is disclosed orqatuced. Designation in conformity
with this Order requires:

@) For information in documentary form, that the Producing Party affix the

legend “CONFIDENTIAL” or “HIGHLY CONHDENTIAL — ATTORNEYS’ EYES ONLY”

on each page that contains protected matefid@arty or non-party that makes original
documents or materials available for inspectiomdneot designate them for protection until after
the inspecting Party has indicatetlich material it would likeeopied and produced. During the
inspection and before the designatiall of the material made available for inspection shall be
deemed “HIGHLY CONFIDENTIAL — ATTORNE¥’ EYES ONLY.” After the inspecting
Party has identified the documsiit wants copied and produced, the Producing Party must
determine which documents, or portions therqa#lify for protection uder this Order, then,

before producing the specified documents, tlea&ecing Party must affix the appropriate legend



on each page that contaiRsotected Material.

(b) For testimony given in depositioniarother pretrial or trial proceedings,

that any party believes should besgmated “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” the party shall designate, either on the
record during the deposition, or in writing witi20 days of the receipty that party of the
unofficial deposition transcript, ¢hspecific portions ahe testimony as to which protection is
sought and the level of protection being asserfEhe Designating Party shall be required to
provide notice to the court repertidentifying those seicins of the depositiotranscript that are
being designated. To the extent feasible, thetaeporter shall separateose sections before
producing an official transcript and shalbduce the pages designated as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” in a sparately bound section. If
this is not feasible or if the official transptihas already been comigd, then the notice from
the Designating Party shall be affixed by the coyorter to the officiatranscript provided to
any party.

(c) For information produced in some form other than documentary, and for

any other tangible items, the ProthgcParty shall affix in a proment place on the exterior of
the container or containers in which théormation or item is stored the legend
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY.”

5.3 Inadvertent Failures to Designate. Aadwertent failure to designate qualified

information or items as “Confidential” or “ighly Confidential — Attorays’ Eyes Only” does
not, standing alone, waive the Dgsating Party’s right to secupgotection under this Order for
such material if such failure is timely cocted once known to the Producing Party. Upon such

correction, the Receiving Party must treat theéemal as if it had been timely designated under



this Protective Order and mustdeavor in good faith to obtdinme return ofpr confirm the
destruction of, all copies of documents that itrdbsited or disclosed to pgons not authorized to
access such information.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Unless a prorapallenge to a Designating Party’s

confidentiality designation is necessary to avoireseeable substantial unfairness, unnecessary
economic burdens, or a later giggant disruption or delay of the litigation, a Party does not
waive its right to challenge a confidentialdgsignation by electing not to mount a challenge
promptly after the originadesignation is disclosed.

6.2 Method of Challenge. A Party that electnitiate a challengto a Designating

Party’s confidentiality designation must doisgood faith and must begin the process by
serving a written objection upon the Designattagty. The Designating Party shall notify the
challenging party in writing of the bases foe thsserted designationthin ten days after
receiving a written objection. THearties shall confer in good faiéts to the validity of the
designation within five days after the chaligng party has receivdte Designating Party’s
bases for the asserted designation. If the Raattie unable to reach an agreement as to the
challenged designation, the challenging party make an appropriaggpplication to the

Court. Until a challenge to asserted designation is finally résed by the Parties or the Court,
all Parties and persons shall treat the infdimmaor materials in question according to the

original designation.

6.3  Judicial Intervention. If a Party eletdschallenge a confidentiality designation
after considering the justification offered the Designating Party, ttehallenging party may

file a motion that identifies the challenged material and sets forth in detail the basis for the



challenge. Each such motion must be accompanied by a competent declaration that affirms that
the movant has complied with the meet and confer requirements imposed in the preceding
paragraph and that sets forth with specificity jilstification for the confidentiality designation

that was given by the Designating Partyhe meet and confer dialogue.

7. ACCESS TO AND USE OPROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party mag isotected Materidhat is disclosed

or produced by another Partylmy a non-party in connection withis case only for prosecuting,
defending, or attempting to setthas litigation. Such Protectédaterial may be disclosed only
to the categories of persons and under the condidessribed in this OrdeProtected Material
must be stored and maintained by a ReceivintyRé a location and in a secure manner that
ensures that access is limited to thespes authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Matgal. Unless otherwise ordered by the

Court or permitted in writing by the DesignatiRgrty, a Receiving Party may disclose any
material designated CONFIDENTIAL only to:

@) Receiving Party’s Outside Counsefretord in this action, as well as
employees of said Counsel to whom it is reabbnaecessary to disclose the information for
this litigation.

(b) officers, directors, and employeg@scluding In-House Counsel) of the
Receiving Party to whom disclosure issenably necessary for this litigation;

(c) Experts of the Receiving Party to evh disclosure is reasonably necessary
for this litigation and who have signed tihegreement to Be Bound by Protective Order”
(Exhibit A), as well as the employees and stafthef Experts to whom disclosure is reasonably

necessary,



(d) Court and its personnel,

(e) Court reporters, their staffs, anafessional Vendors to whom disclosure
is reasonably necessary for this litigation; and

)] author of the document or the arigl source of the information or an
original recipient.

7.3 Disclosure of “HIGHLY CONFIDENIAL — ATTORNEYS’ EYES ONLY”

Information or Items. Unless otherwise ordebgdhe Court or permitted in writing by the

Designating Party, a Receivifarty may disclose any material designated “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” only to:

(@) Receiving Party’s Outside Counselretord in this action, as well as
employees of said Counsel to whom it is reabbnaecessary to disclose the information for
this litigation;

(b) Receiving Party’s In-House Counsel,vesll as employees of said In-
House Counsel to whom it is reasonably necessatistiose the informain for this litigation;

(c) Experts of the Receiving Party toevh disclosure is reasonably necessary
for this litigation and who have signed tihgreement to Be Bound by Protective Order”
(Exhibit A), as well as the employees and stafthef Experts to whom disclosure is reasonably
necessary;

(d) Court and its personnel;

(e) court reporters, their staffs, anafessional Vendors to whom disclosure
is reasonably necessary this litigation; and

() author of the document or the drigl source of the information or an

original recipient.



7.4  Use at Depositions. Any deponent may be shown or examined on any

information, document or thing, irrespectivedaisignation, if it appears that the witness
authored or received a copy of it, or isgayed by the party who produced the information,
document or thing, or if the Producipgrty consents to such disclosure.

7.5 Outside Counsel and Expert. Any QadgsCounsel or Expert who has been

afforded access to information or items frarRroducing Party which has been designated
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,”
particularly information or items relating Rroducing Party’s busiss, sales, research,
technology, development and marketing activitsdgll not disclose, use or apply such
information or items for any purpose other thanviork or services performed in the scope of
this case.

Use in This Action. The status of infoation or material as “CONFIDENTIAL” or

“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYESONLY” shall not be Ist by use of such
information or material in a court proceedinghis action or any appeal therefrom. Counsel for
the parties shall confer on such procedureseaseressary to proteceticonfidentiality of any
documents, information, and transcripts useithéncourse of any court proceedings, and shall
incorporate such procedures aprapriate, in the pre-trial order.

8. NON-PARTIES

8.1 A copy of this Protective Order shallfoenished to each non-party required to
produce documents or otherwise formally disclose information in response to discovery requests
during this litigation. Such non-parties may ekecavail themselves pénd agree to be bound
by, the terms and conditions this Protective Order.

9. PROTECTED MATERIAL SUBPOENAED




If a Receiving Party is served with a subpoenan order issued in another action that
seeks disclosure of any information or iteslesignated in this action as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYESONLY,” the Receiving Party must notify
the Designating Party of that regtién writing promptly and imo event more than seven court
days after receiving the subpoemaorder. Such notificath must include a copy of the
subpoena or court order. The Receiving Party mgst immediately inform in writing the Party
who caused the subpoena or order to issue iattier litigation that some or all the material
covered by the subpoena or order is the subjetttis Protective Qter. In addition, the
Receiving Party must deliver a copy of this StipedbProtective Order promptly to the party in
the other action that caused gwbpoena or order to issue.

The purpose of imposing these duties is to #tertinterested parties to the existence of
this Protective Order and to afford the DesigmafParty in this case an opportunity to try to
protect its confidentiality interests in the Court from whicé subpoena or order issued. The
Designating Party shall bear the burdens and the expenses ofjgeekection in that court of
its confidential material — and riohg in these provisions shoub@ construed as authorizing or
encouraging a Receiving Party in this action sobdey a lawful directive from another court.

10. DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwist has disclosed Protected
Material to any person or in any circumstanceawahorized under this Order, the Receiving
Party must immediately (a) notifg writing the Designating Party dfie disclosures, (b) use its
best efforts to retrieve all cags of the Protected Material, {oform the person or persons to
whom disclosures were made of all the termthisf Order, and (d) request such person or

persons to execute the “Acknowledgment and AgreéitoeBe Bound” that isttached hereto as



Exhibit A.

11. FILING PROTECTED MATERIAL

In the event that Confidential or Highly Cadaeéntial — Attorneys’ Eyes Only Information
is used in any court filing or pceeding in this action, including babt limited to its use at trial,
it shall not lose its cordential status as between the Parti@ough such use. Whenever any
Protected Material must be filed with the Court, Parties shall seaekttict public access to
such filings by filing appropriate motions thatet the requiremenof D.C.COLO.LCivR.
7.2C. Parties shall seek the lowest reaseni@bkel of restriction under D.C.COLO.LCivR.
7.2C.

12. FINAL DISPOSITION

Unless otherwise ordered or agreed ifting by the Producing Party, within 60 days
after the final termination of itk action, including any appealstle from, each Receiving Party
must either destroy or return to the ProdgdParty all Protected Material and all copies,
abstracts, compilations, summarigr any other form of reproding or capturing any of the
Protected Material. Whether theoRected Material is returned destroyed, the Receiving Party
must submit a written certificatn to the Producing P&r{and, if not the same person or entity,
to the Designating Party) by the 60-day deadlae identifies (by catgory, where appropriate)
all the Protected Material that was returned atrdged and that affirnthat the Receiving Party
has not retained any copies, abstracts, compilgteummaries or other forms of reproducing or
capturing any of the Protected Maal. Notwithstanding this prision, Counsel are entitled to
retain an archival copy of all Protected Mateaapleadings, motion pap transcripts, legal
memoranda, correspondence or attorney work produet) if such materials contain Protected

Material. Any such archival copies that contairconstitute Protected Material remain subject to



this Protective Order as set forth above.

13. DISCLOSURE BEYOND TERM®F PROTECTIVE ORDER

13.1 Nothing shall prevent disclosure beyorgltdrms of this Protective Order if the
producing party consents to such disclosure itivg; or if the Court aders such disclosure.
13.2 _Exclusions. This Proteeé Order has no effect upon, and shall not apply to, a
Party’s use or disclosure of its own confidential information for any purpose. Nothing contained
herein shall impose anystictions on the use or disclosung a Party of Protected Material:
(a) separately obtained lawfullydependently of this action;
(b) already known to the Receiving Balty lawful means prior to acquisition
from, or disclosure by, the Prodng Party in this action;
(c) which is or becomes publicly knowimrough no fault or act of the Receiving
Party; or
(d) rightfully received by the Receiving Paftom a third party with authority to
provide such material withoutstiction as to disclosure.

13. MISCELLANEOUS

13.1 _Right to Further Relief. Nothing inglOrder abridges the right of any person to

seek its modification by the Court in the future.

13.12 Right to Assert Other Objections. Bipuslating to the entry of this Protective

Order, no Party waives any righbtherwise would have to adgjt to disclosing or producing
any information or item on any ground not addex in this Stipulated Protective Order.
Similarly, no Party waives amyght to object on any ground toaus1 evidence of any of the
material covered by this Protective Order.

14. DISCLOSURE DURING TRAL OR AT ANY HEARING




If the need arises during triar at any Hearing before tl@&ourt for any party to disclose
Confidential or Highly Confidential — AttorneyEyes Only information, it may do so only after
giving notice to the producing pgrand as directed by the Court.

15. REDACTIONS

Any Producing Party may redact from the documents and things it produces any matter
that the disclosing party clains subject to attorney-clientigilege, work product immunity, a
legal prohibition against disclosure, or anlaatprivilege or immunity. The Producing Party
shall mark each thing where matter has bedaated with a legendating “REDACTED,” as
appropriate, or a comparable notice. Where a deaticonsists of more than one page, at least
each page on which information has been redasttiatl be so marked. The Producing Party shall
preserve an unredacted version of each docliment. This provision shall not affect any
obligation to provide ¢og of information redacted orlorwise withheld on the basis of
attorney-client privilege, worgroduct immunity, a legal prohibiin against disclosure, or other
privilege or immunity.

16. INADVERTENT DISCLOSURE OPRIVILEGED MATERIALS

Pursuant to Federal Rule of Evidence 5)2(nd Federal Rule of Civil Procedure
26(b)(5)(B), attorney-client privilege, work producbtection or any dter privilege or
protection shall not be waived, in this case or in any other Federal or State proceeding, by
inadvertent disclosure. More specifically, ifyaprivileged or protected documents, records,
and/or data are inadvertently disclosedrtother party, such documents will not lose the
privilege and/or protection attageth thereto by the mere fact subdcuments were inadvertently
disclosed, nor may any such documents, onestified, be used for any purpose (including,

without limitation, during a depositi). All copies of such docum#g) shall be returned to the



producing party or be destroyed wittive days of such noticeThis provision shall apply in
this case, as well as in anyhet Federal or State proceeding.

If a dispute arises concerning the protectatiire of the document(s) demanded or
returned under this paragraph, the Parties shall meet and confer in good faith in an effort to
resolve the dispute. If the Pagiare unable to resolve the dispuite, producing party may file a
motion for protective order protecting the docume&ndt issue from beg further disclosed, and
requiring that the document(s) teturned to the Producing Party.the event of such a motion
for protective order, the Prodag Party shall have the bumé demonstrate the claimed
privilege, work product immunity or other immity. The Receiving Party will not use or refer
to any information contained within the documengsissue, including ideposition or at trial
or in any Court filing, unless and until such atimo for protective order idenied by a Court.

17. EXPERTMATERIALS

Testifying experts’ draft reports, notes, and outlines of draft reports shall not be subject to
discovery in this case, nor shahy such drafts, notes, or bnés of draft reports that the
testifying expert prepared inhar cases be subject to discovieryhis case (except if the
testifying expert haselied on an interview in his expert repaleclaration, or affidavit, then all
notes, summaries of the testifyiagpert or transcripts relating to that interview shall be
discoverable). Discovery of neials provided to testifyingxperts shall be limited to those
materials, facts, consulting expert opinipasd other matters actually relied upon by the
testifying expert in forming his or her final raparial or deposition t&imony, or any opinion in
this case. No discovery can be taken framw eonsulting expert who deeot testify, except to
the extent that the consulting expert has mrediinformation, opinion, asther materials to a

testifying expert, who then reliegpon such information, opinioms other materials in forming



his or her final opinion in this case. No corsaions or communicams between counsel and
any testifying or consulting expert, or betweeparty and any testifiyg or consulting expert,

will be subject to discovery unless the conveoses or communications are relied upon by such
experts in formulating opinionsdhare presented in reports, ltia deposition testimony in this
case. Materials, communicatiod other information exemfsom discovery under this

paragraph shall be treated as attorney-wookipct for the purposes of this litigation.



EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

: [print or type full name], of

[print or type full adfirdeclare under penalty of

perjury that | have read in ientirety and understd the Stipulated Protective Order that was
issued by the United States District Courttfte District of Coloado on | , 2012] in
the case oAble Planet, Inc. v. Bose Corporation, Case No. 1:12-cv-00894. | agree to comply
with and to be bound by all thertes of this Stipulated Prettive Order and | understand and
acknowledge that failure to so comply coulghexe me to sanctions and punishment in the
nature of contempt. | solemnly promise that | will not disclose in any manner any information or
item that is subject to this Stipulated Protezi@rder to any person entity except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
District of Colorado for the purpose of enforcitg terms of this Stipulated Protective Order,

even if such enforcement proceedingswr after termination of this action.

Date:

City and State where sworn and signed:

Printed name:

Signature:




DATED at Denver, Colorado, on August 8, 2012.

BY THE COURT:

s/Craig B. Shaffer
Qaig B. Shaffer
UnitedStatesMagistrateJudge




