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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 12-cv-00901-M SK -BNB
JAMES RALPH DAWSON, JR.,
Plaintiff,
V.
PAUL AUDET;
DONALD BRIGHTWELL; and
ANGEL MEDINA,

Defendants.

OPINION AND ORDER GRANTING IN PART AND
DENYING IN PART MOTONS SUMMARY JUDGMENT

THISMATTER comes before the Court on motions from both parties. Mr. Dawson
filed a Motion for Partial Summary Judgmé#i84) and supporting Brief#85), the Defendants’
responded#91), and Mr. Dawson replied94). Defendants’ alsolgéd a Motion for Summary
Judgment#86).

l. ISSUES PRESENTED
Mr. Dawson, a prisoner in the custody of the Colorado Department of Corrections

(“CDOC"), brings thispro seaction pursuant to 42 U.S.C. § 1983.he Defendants are CDOC

! The Court is mindful of Mr. Dawsons{so sestatus, and accordinglgeads his pleadings and
filings liberally. See Haines v. Kerne404 U.S. 519, 520-21, 92 S.Ct. 594 (198%2k also
Trackwell v. United States Gowv72 F.3d 1242, 1243 (10th Cir. 2007). Howevemase
litigant’s “conclusory allegations without suppaoiifactual averments aimsufficient to state a
claim upon which relief can be baseddall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).

A court may not assume that a plaintiff can préaas that have not been alleged, or that a
1
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employees, and all of Mr. Dawson’s claims agaibsfendants relate tosiincarceration at the
Limon Correctional Facility (LCF). Spedaifally, Mr. Dawson asserts that: (1) Mr. Audet
terminated Mr. Dawson from his prison job inal&ation for Mr. Dawson’s threat to file a
grievance; (2) Mr. Brightwell retaliated agaimdr. Dawson for filing egrievance against Mr.
Audet; and (3) Mr. Medina impeded Mdawson’s access to the courts.

Mr. Dawson and the Defendants each mimresummary judgment on all of Mr.
Dawson’s claims.

. MATERIAL FACTS

Based upon the evidence submitted by the pdrties material facts are rather straight
forward. The Court views the submissions ia lilght most favorable to the non-moving party.
Although both sides seek summary judgmemehtor purposes of expediency, the Court
generally construes thHacts in the light most favorabte Mr. Dawson, unless otherwise noted.

Mr. Dawson'’s retaliation claims against Mxudet and Mr. Brightwell relate to his
termination from his prison job in the LCF reation department. While working in the LCF
recreation department on September 30, 2011 Ddwson approached Mr. Audet, who was
supervising the recreation staffdhoffenders, and requested to return to his living unit to make a
legal phone call. Mr. Audet refused Mr. Dawsoréquest because his scheduled shift was not

complete. In response, Mr. Dawson told Mr. Auithet he was going tdlé a grievance against

defendant has violated laws in wakhsat a plaintiff has not allege&eeGallagher v. Shelton,
587 F.3d 1063, 1067 (10th Cir. 2009).

% The Defendants argue that the Court shouldedisd the affidavit which Mr. Dawson filed in
conjunction with his Motion foPartial Summary Judgmeni84) because it is “not notarized
and is more akin to a declaration” and it jgrgs “self-serving and conclusory statements,
insufficient to survive summary judgment.” & document states that Mr. Dawson makes the
representations “under . . . thenalty of perjury” and is siga by him and thus, the document

is treated as an affidaypursuant to 28 U.S.C. § 1746.
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him. Mr. Audet then directed Mr. Dawson to rettorhis living unit and stted that he would be
released from his recreation department job. Adidet filed an incident report stating that

“[Mr.] Dawson refused to work in RecreationOn the same day, Mr. Dawson completed a Step
One Grievance Form (“the grievance”) complaining about Mr. Audet’s conduct. He submitted
the grievance to Mr. Byhtwell that same day.

Mr. Brightwell was responsible for makirgcomputer entry reflecting Mr. Dawson’s
termination from his job. Mr. Dawson has sutted evidence indicating that Mr. Brightwell
made that entry on or about October 1, 2011. Bvightwell’s affidavt regarding the matter
does not recite a particular date.) MrigBtwell initially classified Mr. Dawson as
“Unassigned-Complete,” a status that generally eda¢sesult in any lossf inmate privileges.
However, Mr. Brightwell contends that he later realized thatwlas a “typographical error” and
corrected Mr. Dawson'’s status‘tdnassigned-30,” a code used by CDOC to designate offenders
who have been terminated from a job and, eesalt, are required to remain unassigned for
thirty days before becoming eligible for a new.jdnmates classified as “Unassigned-30” also
lose a variety of privileges including single-cell aggtadditional time outside their cells, etc.

Mr. Dawson’s claim against Mr. Medina rtda to a scheduling policy implemented by
Mr. Medina as the Warden of LCF. The sdtkng policy limited the amount of time unassigned
offenders could spend outside of their celisa daily basis. From October 15, 2011 to
November 16, 2011, Mr. Dawson was allowed out of his cell for 30 minutes daily, Monday

through Friday after 6:00 p.m. but was often uadblreach his lawyer during this time because

3 This fact is disputed. Although Mr. ¥gon asserts that he submitted the form on

September 30, 2011, the “date reeei/noted on the form is October 5, 2011. For purposes of
Mr. Brightwell’'s motion, the Court gives MDawson the benefit dhe September 30 date;
when considering Mr. Dawson’s motion, theu@toassumes Mr. Brightwell received the

grievance on October 5.
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he had to spend his time stamglin line to eithertsower, access legal help or material from
fellow inmates, access the unit office to obiagal access kites, cleaning supplies, and
communicate with staff. Mr. Dawson argues tiha limited time impeded his ability to
successfully pursue an appeal to Colorado &aprCourt by precluding iini from learning about
additional arguments rmuld have raised.

Both sides now seek summary judgment on all claims by/against them. The Court
addresses their specific arguments in issassion. Mr. Dawson did not respond to the
Defendants’ summary judgment motion, but @wurt treats Mr. Dawson’s reply in support of
his own motion as his response te ibefendants’ motion as well.

1.  STANDARD OF REVIEW

Rule 56 of the Federal Rules of Civil Procezltacilitates the entrgf a judgment only if
no trial is necessarySeeWhite v. York Intern. Corp45 F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled to judgmeas a matter of law. Fed.R.CivB6(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, detstandard of proof, and identifies the party
with the burden of proofSee Anderson v. Liberty Lobby, In€77 U.S. 242, 248 (1986);
Kaiser—Francis Oil Co. v. Producer's Gas C870 F.2d 563, 565 (10th Cir. 1989). A factual
dispute is “genuine” and summgndgment is precluded if the ielence presented in support of
and opposition to the motion is sontradictory that, if presentexd trial, a judgment could enter
for either party.See Andersqr77 U.S. at 248. When considering a summary judgment

motion, a court views all evidenaethe light most favorabl the non-moving party, thereby



favoring the right to a trialSeeGarrett v. Hewlett Packard Co305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairal or defense, theawant must establish
every element of its claim or defense by sufficient, competent evidSsst-ed.R.Civ.P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputeSee Bacchus Indus., Inc. v. Arvin Indus., 1889 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward]99 F.3d 1126, 1131 (10th Cir. 1999 there is a genuine
dispute as to a material factireal is required. If there is no gaine dispute as to any material
fact, no trial is required. Theourt then applies the law the undisputed facts and enters
judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaldtishe claim or defense that the nmovant is obligated to prove.
If the respondent comes forward with suffidieompetent evidence to establish a prima facie
claim or defense, a trial is required. If tlespondent fails to produce sufficient competent
evidence to establish its claim or defense, thembvant is entitled tiudgment as a matter of
law. See Celotex Corp. v. Catredf77 U.S. 317, 322-23 (1986).

V. ANALYSIS

This case involves cross-motions for sumnjadgment. Because the determination of
whether there is a genuine dispais to a material factual igsturns upon who has the burden of
proof, the standard of proof and whethercqaage evidence has been submitted to support a
prima faciecase or to establish a genuine disputi® asaterial fact, cross motions must be

evaluated independentlyn re Ribozyme Pharmaceutisalnc., Securities Litig209 F.Supp.2d
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1106, 1112 (D.Colo.20023ee also Atlantic Richfield Ce. Farm Credit Bank of Wichit226
F.3d 1138, 1148 (10th Cir.2000). Here the Cbedins with the Defendants’ Motion.

A. Claim Against Mr. Audet

Mr. Dawson asserts that Mr. Audet terminatéa from his prison job in retaliation for
his threat to file a grieance against Mr. Audet. In additionaceliberally, he also contends that
once the grievance was filed, his status was clthfigen being “released” from his job to being
“fired” from it. Mr. Audet seeks summary judigent on this claim,contending that Mr. Dawson
cannot establish @rima faciecase of retaliation, and, @v if he can, that MrAudet is entitled to
qualified immunity.

The doctrine of qualified immunity pretts government officials who perform
discretionary government functions from liabilityr civil damages and the obligation to defend
the action.See Johnson v. Fanked20 U.S. 911, 914 (199 Mtarlow v. Fitzgerald457 U.S.
800, 818 (1982). Qualified immunity requires a “two-step sequeriReatson v. Callaharg55
U.S. 223 (2009). “When a defendant asserts qualified immunity at summary judgment, the
burden shifts to the plaintiff to show that: (b defendant violated a constitutional right and (2)
the constitutional right was clearly establisheMartinez v. Beggs63 F.3d 1082, 1088 (10th
Cir. 2009).

The first prong of the qualifiednmunity analysis requiresaintiff to show that the
defendant’s actions deprived him or her of a constitutional or statutory Gglet Albright v.
Rodriguez51 F.3d 1531, 1534 (10th Cir.1998)plaintiff must preciseharticulate the right that
was allegedly violated and specifically identifgttefendant’s conduct thablated the right.
See Greerb74 F.3d at 1300. At the summary judgmeagst this prong requires a plaintiff to

present sufficient competent evidence to establstinga facieclaim. The second prong of the
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gualified immunity analysis requs a plaintiff to show thdhe identified right was clearly
established based on the specific facts of the ¢dse.Brosseau v. Haugéis3 U.S. 194, 199—
200 (2004). The inquiry focuses on whether pecaselaw from the Supreme Court or Tenth
Circuit put the defendants on notice that thegaiteconduct would be unconstitutional, or, in the
absence of such controlling authority, a cledtgua in decisions from other Circuit Courts
recognizing the rightSee Gomes v. Wooth1 F.3d 1122, 1134 (10th Cir.20086¢e also Clark

v. Wilson 625 F.3d 686, 690 (10th Cir.2010). Onlyhé plaintiff satisies both steps is

qualified immunity defeated. The Court has thsion begin its analysiwith either prong.See
Pearson555 U.S. at 223Green,574 F.3d at 1299.

It is undisputed that prisorffecials may not retaliate agaiha prisoner for exercising of
his or her constitutional rightsSmith v. MaschneB899 F.2d 940, 947 (10th Cir. 1996ge also
Fogle v. Pierson435 F.3d 1252, 1264 (10th Cir. 2006). &siablish retaliation claim under
81983, a plaintiff must show that (1) he waga&ged in constitutionally protected activity, (2)
the defendant’s actions caused him injury that would chill a person of ordinary firmness from
continuing to engage in that activity, and (3) de¢endant’s actions were substantially motivated
as a response to his constitutionally protected condNietander v. Bd. of Cnty. Comm’rs of
Cnty. of Republic, Kan582 F.3d 1155, 1165 (10th Cir. 2009). To satisfy the third element a
plaintiff must establish “that thdefendants’ alleged retaliatanotives were the ‘but for’ cause
of the defendants’ actionsPeterson v. Shank$49 F.3d 1140, 1144 (10th Cir.1998). To do so,
the plaintiff “must allegespecific factshowing retaliation because of the exercise of [his]
constitutional rights.”ld. (emphasis added).

The Court first turns to the “clearly ebtshed” prong of the qualified immunity

examination, particularly with regard to the fisdlement of a retaliation claim. Taken in the
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light most favorable to Mr. Dawson, the recoeflects that Mr. Dawsostated to Mr. Audet:
“you are refusing me legal access, I'm going togrigou.” The question afhether a threat to
file a grievance against a prison official cbiiges conduct protectda) the First Amendment
does not appear to have been squarely addrésseither the Supreme Court or Tenth Ciréuit.
(At the very least, neither Mr. Dawson nor thdddelants have pointed the Court to controlling
authority, and the Court’s own research has naaked any.) That question is unsettled in
several other circuits. IBridges v. Gilbert557 F.3d 541, 554-55{%Cir. 2009), the court
expressed doubt as to whether a threat t@afgeievance would constituted First Amendment
activity, stating “it seems implausible thathmeatto file a grievance would itself constitute a
First Amendment-protected grievance,” but ulitely resolved the matten different grounds.
See also Brown v. Darnql805 Fed.Appx. 584, 587-88"(Tir. 2013) (“we have not decided
whether a threat to grieve igeotected activity”). Similarly, # question is an open one in the
Sixth Circuit. Pasley v. Conerly345 Fed.Appx. 981, 984-85"{€ir. 2009) (unpublished)

(“This circuit appears not to have determinedausively whether merely threatening to file a
grievance constitutes protected activity”). THgh Circuit adheres to a more complicated
formulation, arguably granting threats to filecolorable grievance First Amendment protection
but holding that threats fide frivolous grievances are not protected condu€ompareford v.

Jones 149 Fed.Appx. 316, 317{&ir. 2005) (unpublished) (Firg¢mendment retaliation claim

4 A number of circuits, includig the Tenth Circuit, have likthat a prisoner’s First
Amendment right to petition thgovernment for redress for grievaes encompasses the filing of
inmate administrative grievances or appeéisgle, 435 F.3d at 1252. But those cases do not
address whether threats to doesjoy the same protection.

° Were this Court to apply thefti Circuit’'s standard, it woulbe inclined to find that Mr.
Dawson'’s threat to grieve Mr. Audet for refogito allow Mr. Dawson to make a phone call to
his lawyer was frivolous, givenahMr. Dawson acknowledges that he had not arranged that call

in advance, as required by prison regulations.
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by inmate who was forced to stand outside witteojsicket after threatening to file a grievance
stated a cognizable claimjith Brown v. Craven106 Fed.Appx. 257, 258'(&Cir. 2004)
(“Because Brown'’s threatened grievance would Haeen frivolous, it may not be the basis of a
retaliation claim”).

As noted above, to overcome an officegisalified immunity, an inmate must
demonstrate that a particular legal right ileé&ely established” by poting to binding Supreme
Court or Tenth Circuit authorityecognizing that right, or by shawg that the weight of Circuit
Court authority recognizes that rigtfee P.J. ex rel. Jensen v. Wagi&3 F.3d 1182, 1196-97
(10" Cir. 2010). Because Mr. Dawson has not shcand apparently cannot show, that the law
“clearly establishes” that an inmate’s threatiltoa grievance against a prison official enjoys
First Amendment protection, Mr. Audet is eletil to qualified immunity on Mr. Dawson’s
retaliation clain?

B. Claim Against Mr. Brightwell

Mr. Dawson asserts that, after receiving Mudet'’s incident report, Mr. Britghtwell
initially classified Mr. Dawson as “Unassigned-complete,” but, upon learning that Mr. Dawson
had filed a grievance against Mr. Audet, Mr.d@rwell changed that statts “Unassigned-30.”
in retaliation for the grievandee filed against Mr. Audet. The same standards discussed above
govern Mr. Dawson’s First Amendment Heton claim againsMr. Brightwell.

Mr. Brightwell contends that Mr. Dawsa cannot show that he engaged in

constitutionally-protected activity — at leagtptected activity that preceded Mr. Brightwell's

6 The Court has also considered whether Bawson can allege additional retaliation
claim against Mr. Audet relating tdr. Brightwell’s decision talassify, and then subsequently
re-classify, Mr. Dawson based on Mr. Audet’s duarit report. Because Mr. Dawson alleges no
facts showing that Mr. Audet took any additioaations beyond writing up the initial incident

report that Mr. Brightwell relied ugm, such a claim would not survive.
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actions. It is undisputed thitr. Dawson did complete a grievance against Mr. Audet and that
he provided that grievance kdr. Brightwell, and there can be dispute that Mr. Dawson’s

actual filing of a grievate is clearly established as congiitnally-protected conduct. However,
there is a genuine factual dige between the parties asstben Mr. Dawson provided the
grievance to Mr. Brightwell, as well as some degree of factual dispute as to when Mr. Brightwell
re-classified Mr. Dawson. Mr. Dawson contends this presents a question of timing that is
disputed by the parties. Mr. Dawson contends tle submitted the grievance against Mr. Audet
to Mr. Brightwell on September 30, 2011; Mr.iddrtwell signed the grievance acknowledging

his receipt of it on October 5, 2011. The recorsbisiewhat unclear as to precisely when Mr.
Brightwell classifiedMr. Dawson — Mr. Brightwell’'s affideit describing his actions does not
specify a date — but Mr. Dawson has providguliatout of prison records that show him

classified as “Unassigned” (it is not cleariaihsubtype of “Unassigned”) effective October 1,
2011. Taking this evidence in the light mostdieable to Mr. Dawson, as the Court must for
purposes of Mr. Brightwell’s motion, the Court finiat there is a genuirtspute of fact as to
whether Mr. Brightwell had knowtiye of Mr. Dawson’s grievance @gst Mr. Audet at the time
he classified Mr. Dawson. (Similarly, takingetfacts in the light ngt favorable to Mr.

Brightwell for purposes of MDawson’s summary judgment motion, there is a genuine issue of
fact as to timing, requiring thaenial of Mr. Dawson’s motion.)

The Court turns to the secoatbment: whether Mr. Brightwedl re-classification of Mr.
Dawson to “Unassigned-30” and the concomitass lof privileges was sufficiently adverse to
chill a reasonable inmate’s First Amendment atiéis. Mr. Brightwell’'s argument on this point
is somewhat opaque. He argues that iy’ involvement was to input Dawson’s job

termination into the computer” and thatsddication of Mr. Dawsoias “Unassigned-30” was
10



required by prison regulations in such circumnses. But these arguments do not address the
guestion of whether Mr. Byhtwell’'s actions were of suffiently serious consequence to have
the requisite chilling effect. Ihough the Court has some doubssto the sufficiency of Mr.
Dawson’s evidence on this poisge Rocha v. Zavara$43 Fed.Appx. 316, 317-19 (1Cir.

2011) (unpublished) (inmate placed on “restrigtedilege” status that limited his access to
recreation activities, causéim to be assigned to segregatedsing, delayed his calls to the
mess hall, restricted his canteen purchasespaawgnted him from contacting other inmates was
not conduct having a sufficient dlimig effect to support a First Amendment retaliation claim),
Mr. Brightwell has not offered a sufficiently @ded argument in this regard, and the Court
declines to make it for him.

The Court then proceeds to the third edam whether Mr. Brightwell’s decision to
classify Mr. Dawson as “Unassgined-30,” insteddUnassigned-complet as Mr. Brightwell
initially classified him, was motivated by MDawson’s grievance against Mr. Audet. Taking
Mr. Dawson’s version of events in his summargigment motion as tru®)r. Dawson states that
he presented his grievance against Mr. Atolétr. Brightwell on September 30, 2011, and that
Mr. Brightwell “was offended by the grievandarned red in the face, and snatched the
grievance from [Mr. Dawson’s] hand.” The red@ppears to reflect that Mr. Brightwell
classified Mr. Dawson as “Unassigned-complate”or about October 1, 2011, and changed that
assignment to “Unassigned-30” the following day.

Assuming that Mr. Brightwell did indeedtend to unfavorably classify Mr. Dawson
from the outset, the question remains whete Dawson can show that the decision was
motivated by Mr. Dawson’s grievance. It is isplited that Mr. Audetompleted an incident

report stating that “I told Daves . . . he would be releasedrfrdRecreation to find employment
11



that was more suited to his needs.” Mr. Brigll contends, withoutontradiction, that Mr.

Audet also telephoned him on September 30rapdrted that Mr. Dawson was “terminated
from his job."There is at least a conceivable concaptlifference between an inmate being
“released” from a job “to find empyment more suited to higads” and an inmate who is
“terminated” from his job. The former conygea good-faith disagreeent between employer
and employee without necessarily casting aspeson the employee’s performance, whereas
the latter necessariiynplies the employee’s poor perfornt@ or misconduct. Mr. Brightwell's
affidavit states, without apparecontradiction from Mr. Dason, that “Unassigned-complete”
status is appropriate “to identify offendevho successfully complete a program or work
assignment,” whereas “Unassigned-30” statupsa@priate for “an offender terminated from his
job for cause.” Arguably, Mr. Audet’s use of thenddreleased” in the Incident Report is more
indicative of job completion than terminatiomdathus, arguably, Mr. Byhtwell was required

by Mr. Audet’s Incident Report to classiir. Dawson as “Unassigned-complete,” not
“Unassigned-30.” Thus, a factfindeould reasonably far that Mr. Brightwell’s decision to
change Mr. Dawson’s status to a more unfavorabewas not justified by Mr. Audet’s Incident
Report and was motived by retaliation.

The Court need not belaboetsecond prong of the qualifi@dmunity analysis. As
noted above, it is axiomatic that prison offisi@annot retaliate against inmates simply because
the inmate elected to file a grievandeogle 435 F.3d at 1252. Accordingly, the Court finds
that Mr. Brightwell’s retaliatbn against Mr. Dawson, if proven, violated a clearly established
right.

Accordingly, Mr. Brightwell’'s motion for sumary judgment is denied. Turning to Mr.

Dawson’s motion for summary judgment on this cldine, facts taken in the light most favorable
12



to Mr. Brightwell indicate that he did natceive Mr. Dawson’s grievance until October 5, 2011,
after he had made the adverse classificatiorsatetiand thus, there isggnuine dispute as to

the element of causation. Accordingly, both sides’ motions for sumodgynent are denied

and the claim against Mr. Brightwell will proceed to trial.

C. Claim Against Mr. Medina

Mr. Dawson asserts that Mr. Medina implern@ehscheduling policies that resulted in
Mr. Dawson being denied access to the courts. fabi, he argues thdhe policies restricted
his ability to consult with his attorney andlésv prisoners, which prevented him from learning
of a potentially-meritorious legal argument thatdid not present, which resulted in the
Colorado Supreme Court’s deniallo$ petition for writ of certiorari.

Mr. Medina assertdhat summary judgment is appra@ie in his favor because Mr.
Dawson cannot establisipama faciecase that he was denied access to the courts and, even Mr.
Dawson establishespaima faciecase, that the Mr. Medina éntitled to qualified immunity.

As discussed above, the Court has discretidregpn its qualified immuity analysis with
either prong.See Pearson v. Callahab55 U.S. 223 (2009%reen,574 F.3d at 1299. Here, the
Court begins with the first prong and caess whether Mr. Dawson can establigtriana facie
case against Mr. Medina.

Prisoners have a right to obtain access éccthurts to pursue ldgnate legal claimsSee
Lewis v. Case\g18 U.S. 343, 351 (1996). To establisharulof denial of access to the courts,
a plaintiff must plead and provkat he actually was impededhis ability to pursue a non-
frivolous claim. Id. at 353;see also Trujillo v. Williams}65 F.3d 1210, 1226 (10th Cir.2006)
(plaintiff “must show that any denial or delayaxfcess to the court pugjiced him in pursuing

litigation”).
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Here, Mr. Medina argues thatette is insufficient evidence to establish that Mr. Dawson
was impeded in filing a petition the Colorado Supreme Courttorshow that his petition was
not frivolous. Even assumingahhis petition was not frivoloushe Court concludes that Mr.
Dawson has failed to demonstrate that he wasallg impeded in pursuing his claim. Mr.
Dawson was able to file a petition for writ of ¢erari to the Colorado Supreme Court. In fact,
he filed his petition nearly twaveeks before the filing deadline. There is also evidence that,
during the relevant time period, heceived four appointments withe LCF law library. He also
received a number of copies from the law libraywell as envelopes, paper, and court captions.
Even when viewed in the light most favorable to Mr. Dawson, the evidence submitted shows that
he had significant access to the LCF law liprand was able to obtain supplies upon request,
despite the contested scheduling policy. Thusethdence does not support a conclusion that
Mr. Dawson was impeded in filing $petition for writ of certiorari.

Mr. Dawson argues that, due to competing deafsaon his limited time, he “did not have
time or access to his attorney or fellow innsatie articulate a comprehensive argument.” A
month after submitting his petition, “a fellow inteanformed [Mr. Dawson] that he should
researclex post factwiolations,” and Mr. Dawson states that his attorney later confirmed to him
that “he should have raised his claim agamost factgudicial decision.” InShaw v, Murphy
532 U.S. 223, 230 (2001), the Supreme Court regettte notion that inmate-to-inmate legal
communications enjoyed some heightened comistital protection; the Supreme Court held that
such discussions could be regulated in the saar@ner as any other prison conduct, subject only

to the requirement that tmegulation meethe four-parffurnerstandard. Mr. Dawson has not

! Specifically, the restriction must: (i) adwana legitimate governmental interest; (ii)

should allow appropriate alteringe means of exercising theght; (ii) should consider the
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come forward with any evidence that would swgidkat Mr. Medina’olicy, to the extent it
inhibited Mr. Dawson’s ability téimely confer with his fellow imates to plot a legal strategy,
ran afoul of thel'urner standard.

Moreover, contrary to Mr. D@ason’s contentions, the recorefflects that accessing his
fellow inmates was one of the tasks he pursuel the limited time made available to him. He
states that he “used his time out of his cbbbosing between waiting Ime to shower, access
legal help or legal materials from fellownmates, access the unit office to communicate with
prison staff and obtain legal su@s, access the telephones, or wai&und the pod as exercise.”
The fact that Mr. Dawson may have allocatexithime unwisely, or failed to confer with the
wisest of his fellow inmates is a matterrod own choosing. Because Mr. Dawson has not
shown that the policies enacted by Mr. Medinavpnted him from having the ability to present
his petition, summary judgment is@ppriate in MrMedina’s favor.

V. CONCLUSION
For the foregoing reasons
(1) Mr. Dawson’s Motion for Partial Summary Judgme#84) is DENIED.
(2) Defendants’ Motion foSummary Judgmen#86) is GRANTED in part, as to the
claims against Mr. Audet and Mr. Medina, dDBENIED in part, as to the claim against
Mr. Brightwell. Judgment against thosef®redants shall enter at the conclusion of

proceedings in this action.

impact on prison administration of accommox@gtihe right claimed by the inmate; and (iv)

should consider the absence of ready alternatikks.
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(3) Only the § 1983 claim against Mr. Brightwell will proceed. The caption of the case is
AMENDED to omit all Defendants except Mr.iBhtwell. Consistent with Mr.
Dawson’s express request in his Compl&int), a bench trial will be conducted.

(4) The parties shall promptly begin preparatiomdroposed Pretrial Order consistent with
the January 31, 2013 Trial Preparation O(@50) and shall make arrangements to
jointly contact chambers tolsedule a Pretrial Conference.

Dated this 3t day of September, 2014.
BY THE COURT:

Drcte . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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