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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger

Civil Action No. 12-cv-01060-M SK-M JW
JAMIE DAVIS,

Plaintiff,
V.

MARK KELLAR, individually and in hisofficial capacity asHealth Services
Administrator at FCI Florence;

LISA MCDERMOTT, individually and in her official capacity as Assistant Health Services
Administrator;

PETER BLUDWORTH, individually and in his official capacity as Associate War den;

DR. DAVID ALLRED, individually and in his official capacity as Clinical Director at FCI

Elgec?lg%)RGE SANTINI, individually and in his official capacity as Staff Physician at FCI
El,g\)rReln;eI’TTER, P.A., individually and in her official capacity asmid-level provider at FCI
Zl.o\r/?rlllc\?;é\RD, P.A., individually and in her official capacity as mid-level provider at FCI
E/:?}r(elgcg,oODl N, individually and in his official capacity as Chief Pharmacist at FCI
gl_IOEEnECSTA TRUJILLO, individually and in her official capacity as M edical Secertary
[Ssilﬂ,E?\lngRICKS, R.N., individually and in her official capacity as Registered Nurse at FCI
Florence,

Defendants.

OPINION AND ORDER OVERRULING OBJECTIONSAND
ADOPTING RECOMMENDATION

THISMATTER comes before the Court on the August 5, 2013, Recommeng)n
of United States Magistrate Judge Michael Jtaabe that the Defenala’ Motion to Dismiss
(#24) be granted. The Plaintiff JaebDavis filed timely Objectiong#57) to the

Recommendation.
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l. Material Facts

Mr. Davis is a prisoner hoed at the federal prison facility in Florence, Colorado.
According to his Complain(#l1), Mr. Davis began suffering from excessive nose bleeds in 2009.
In May 2010, he saw Defendant Dr. Santini.. Bantini examined him and recommended that
Mr. Davis consult with a surg@. The request for a surgicansult was presented to the
Utilization Review Committe®efor approval. The committee nied the consult, and instead,
referred Mr. Davis back to Dr. 8ani. Mr. Davis alleges thdhe request was denied “to save
money.” In January 2011, Mr. Davis was figapproved for a suigal consult with a
specialist. He alleges that the delay in treatnby a specialist caused permanent damage to his
nose. Mr. Davis claims that the Defendants dehisdadequate medical @i violation of his
rights under the Fifth, Eighthnd Fourteenth Amendmentsthbie United States Constitutidn.

. | ssues Presented

The Defendants move to dism{g®4) the claims against them under Fed. R. Civ. P.
12(b)(1) and 12(b)(6). The matter was referretheoMagistrate Judge, who recommends that

the motion be granted. As pertinent here Magjistrate Judge found that the Complaint failed

1 In reviewing his pleadings,&hCourt is mindful of Mr. Davis’pro se status, and accordingly,
reads his pleadings liberallyHainesv. Kerner, 404 U.S. 519, 520-21 (1972). However, such
liberal construction is intended merely to owel technical formatting errors and other such
defects in the Plairftis use of legal terminology and proper Englighall v. Bellmon, 935 F.2d
1106, 1110 (10th Cir. 1991Pro se status does not relive theaitiff of the duty to comply
with various rules and proceds governing litigants and caael or the requirements of the
substantive law, and in these regards, the Gaillrtreat the Plaintiff according to the same
standard as counsel liceds® practice law before the bar of this Cousée McNelil v. U.S,, 508
U.S. 106, 113 (1993gden v. San Juan County, 32 F.3d 452, 455 (10th Cir. 1994).

2 According to Mr. Davis, the Committee wesmprised of Defendants Kellar, McDermott,
Bludworth, Allred, Santini, Rter, Vineyard, and Trujuillo

3 On August 1, 2012, Mr. Davidldéd an additional pleadin@18), which appears to be a motion

to amend his complaint. It appears frora fteading that Mr. Davis moves to amend his
complaint to include the United States as a defendant, and to assert a claim under the Federal
Tort Claims Act (FTCA). Because his motionsasot filed as such, it has not been ruled on.



to sufficiently allege that the Defendants aactetth “deliberate indifference” to Mr. Davis’s
medical needs, in violation of his Eighth Anament right to be free from cruel and unusual
punishment.See Self v. Crum, 439 F.3d 1227, 1230 (10th Cir. 2006).

Mr. Davis objects to the Recommendatiotyasith regard to his Eighth Amendment
claims. He argues that the Magate Judge should have considetteel exhibits he attached to
his response to the motion to dismiss, assgttiat these exhibitsstablish his claim for
deliberate indifference. He also argues thatComplaint sufficienthalleges a claim under the
Eighth Amendment with regard to thenemittee’s denial of a surgical constilt.

I1. Standard of Review

When a magistrate judgssues a recommendation on a dispositive motion, the parties
may file specific, written objeains within fourteen days aftbeing served with a copy of the
recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Bi 72(b). The district court shall make a
de novo determination of those portions of the recommendation to which timely and specific
objection is madel.S. v. One Parcdl of Real Prop. Known as 2121 E. 30th &., 73 F.3d 1057,
1060 (10th Cir. 1996).

IV.  Analysis

As an initial matter, the @urt rejects Mr. Davis’s argumetite Court must consider the
exhibits he attached to his respens the motion to dismiss. dppears that these exhibits were

submitted to establish the merits of his claim. When a party submits materials outside the

* Mr. Davis also appears to arginat the Magistrateudige erred in concluding that the statute of
limitation applicable to his claimshould not be tolled as to ewsithat occurred before April 18,
2010. However, Mr. Davis then admits thatri\@8, 2010 is “the cutoff for tolling [because]
before that time plaintiff was netven sure himself of the extentlu$ issue.” He then relies on
his allegations of events thatcurred after April 18, 2010 to argue that he stated a claim under
the Eighth Amendment. Thus, the Court doesumalerstand Mr. Davis to be asserting any
specific objection as to tolling of the statute of limitation.



pleadings in support of or in opposition to ddr2(b)(6) motion, a court has broad discretion
whether to accept or consider theBee Lowe v. Town of Fairland, 143 F.3d 1378, 1381 (10th
Cir. 1998). However, when a court relies on matérom outside th@leadings, it must treat
the motion to dismiss as a motion for summary judgmg&ed.Fed. R. Civ. P. 12(d). Here, the
Court declines to consider matters outside tleagihgs in evaluating the motion to dismiss.

As to Mr. Davis’s remaining objection,afCourt has reviewed the Recommendadi®n
novo and reaches the same conclusions artiadiiatthe Recommendation. The allegations in
the Complaint are insufficient to state a claim for deliberate indifference. The Tenth Circuit has
held that the decision that a patt requires a specialist is a dgan about the patient’s course of
treatment, and the “negligetneatment of a medical conditi@oes not constitute a medical
wrong under the Eighth AmendmentDuffield v. Jackson, 545 F.3d 1234, 1239 (10th Cir.
2008) (internal quotations omitted). Rather,dgrisoner to show that a lack of medical
attention violated his constitutional rights, he must show “unnecessary and wanton infliction of
pain.” Id. at 1238 (citingestelle v. Gamble, 429 U.S. 97, 104 (1976)Mr. Davis’s allegations
simply do not rise to the level of “unnecessargl amnton.” Thus, he has failed to state a claim

that the denial of treatment by a spectalislated his Eighth Amendment rights.



For the forgoing reasons, the CoON ERRUL ES the Plaintiff's Objection$#57) and
ADOPTS the Recommendatigi#s5). The Defendants’ Motion to Dismigg24) is
GRANTED. However, the Plaintiff is granted leavefite an amended complaint. If he fails to
do so within 30 days of the date of this Ordlee, Clerk of the Court sitl close the case.

Dated this 10th day of September, 2013.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge




