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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 12-cv-01249-PAB-KMT

KATHRYN GUY, as mother, next of kin and executor of the estate of James Guy, deceased,
Plaintiff,
V.

NATHAN JORSTAD,

RICHARD MYERS, Chief of Police,

STEVE COX, Interim City Manager, individually and in their official capacity, and
CITY OF COLORADO SPRINGS, a Municipality,

Defendants.

ORDER

This matter is before the court on Plaintiff's “Motion to Amend Complaint” (Doc. No.
24, filed August 15, 2012 [“Mot.”]) and “Defendants’ Response to Plaintiff's Motion to Amend
Complaint” (Doc. No. 29, filed September 5, 2012 [‘Resp.”]). No reply was timely filed.
Accordingly, this motion is ripe for the court’s review.

FACTUAL AND PROCEDURAL BACKGROUND

This case arises from the shooting death of James William Guy in the City of Colorado
Springs on April 22, 2011. On that date, Defendant Nathan Jorstad, a Colorado Springs police
officer, was dispatched to Mr. Guy’s address @orts that shots had been fired. (Doc. No. 1

11.) After taking a position of cover, Officerrdtad allegedly fired his shotgun without warning
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“A court reviewing the sufficiency of a corgint presumes all of plaintiff's factual
allegations are true and construes them in the light most favorable to the plati&fif .
Bellmon 935 F.2d 1106, 1198 (10th Cir. 1991). “To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible
on its face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citiidell Atlantic Corp. v. Twombly
550 U.S. 544, 570 (2007)). Plausibility, in the context of a motion to dismiss, means that the
plaintiff pled facts which allow “the court toaw the reasonable inference that the defendant is
liable for the misconduct allegedd. Thelgbal evaluation requires two prongs of analysis.
First, the court identifies “the allegations in the complaint that are not entitled to the assumption
of truth,” that is, those allegations which are legal conclusion, bare assertions, or merely
conclusory.ld. at 678-80. Second, the Court considers the factual allegations “to determine if
they plausibly suggest an entitlement to relidl” at 681. If the allegations state a plausible
claim for relief, such claim survives the motion to dismiss.at 679.

Notwithstanding, the court need not accept conclusory allegations without supporting
factual avermentsSouthern Disposal, Inc., v. Texas Wadtl F.3d 1259, 1262 (10th Cir.
1998). “[T]he tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusions. Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not sufgbel; 556 U.S. at 678.
Moreover, “[a] pleading that offers ‘labels acdnclusions’ or ‘a formulaic recitation of the
elements of a cause of action will not do.’ rdl@es the complaint suffice if it tenders ‘naked

assertion[s]’ devoid of ‘furtér factual enhancement.Td. (citation omitted). “Where a
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complaint pleads facts that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of
the line between possibility and plausibility of ‘entitlement to religtl’”(citation omitted).
ANALYSIS

In opposing Plaintiff's Motion to Amend, Dafdants argue only that Plaintiff's proposed
amendments are futile pursuant to Fed. R. Civ. P. 12(b)8eResp. at 2.) While the court
may deny an amendment on futility grounds, “[p]rejudice to the opposing party is the single
most important factor in deciding whether to allow leave to amekfihter v. Prime Equipment
Co, 451 F.3d 1196, 1207 (10th Cir. 2006¢e als® Wright, Miller & Kane, Federal Practice
and Procedure § 1487 (3d ed. 2010) (“Perhaps the most important factor . . . for denying leave to
amend is that the opposing party will be prejudiced if the movant is permitted to alter a
pleading.”). Indeed, courts in this district have refused to undertake an analysis of futility in the
absence of arguments concerning prejudigee e.g, Stender v. CardwelNo. 07-cv-02503-
WJIM-MJW, 2011 WL 1235414, at *3 (D. Colo. 2011). Thus, despite Defendants’ futility
argument, the court may properly focus on prejudicial impact instead.

At this stage in the case, Defendants have both a motion to dismiss and a motion to stay
pending. Granting Plaintiff’'s Motion to Amend would moot Defendants’ current pending
Motion to Dismiss.Seee.g, Brunet v. The Quizno’s Franchize Co. LL@7-cv-01717-EWN-
KMT, 2008 WL 4380590, at *1 (D. Colo. 20083jlles v. United State®06 F.2d 1386, 1389
(10th Cir. 1990) (“[A] pleading that has beenearded under Rule 15[a] supercedes the pleading
it modifies . .. ”). Moreover, because Defendants’ motion to stay is premised upon the

arguments raised in the Motion to Dismiss, that motion might be mooted asSeek.qg,
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Hwang v. Kan. State Uni2012 WL 3292835, at *1 (D. Kan. Aug. 13, 2012) (mooting motion

to stay based on filing of amended complaint). However, the prejudice to re-filing both of those
motions is minimal. In fact, Defendants’ argument that the proposed amendments add little to
the original Complaint underscores that little effort would required to incorporate those new
arguments into the previous motions’ framework to create new motions. What is more, briefing
on the two motions has only recently been completed, and pursuant to the Scheduling Order in
this case, the deadline for dispositive motions is not until July 19, 2@E&D¢c. No. 19 at 5);

cf. Garland v. Board of Educ. of Denver Public School Dist. Nblal 11-cv-00396-REB-KMT,
2012 WL 1018837, at *3 (D. Colo. Feb. 10, 2012) (denying amendment because amendments
added little, motion to dismiss had been pending for eight months, and deadline for dispositive
motions was neargdopted by Garland v. Board of Educ. of Denver Public School Dist.,No. 1
No. 11-cv-00396-REB-KMT, 2012 WL 1018723, at *1 (D. Colo. Mar. 26, 2012).

While bypassing a full analysis of the futility argument at this time, the court nonetheless
notes that such an argument further counsdksvior of allowing amendment. The Tenth Circuit
has stated that “[t]he futility question is functionally equivalent to the question of whether a
complaint may be dismissed for failure to state a clai@®dhier v. Enright 186 F.3d 1216,

1218 (10th Cir. 1999). While the pending MotimnDismiss first argues that Plaintiff's
Complaint should be dismissed for failure to state a claegeoc. No. 11 at 4-12), Defendants
also argue that the court lacks subject-matter jurisdiction to hear the state law tort ckEms. (
id. at 13-15), The proposed Amended Complaint deletes those very claims, thus negating the

need for judicial analysis of that part of the motion. To analyze the futility of Plaintiff's one
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remaining claim is to undertake substantially the same analysis that the District Court must apply
pursuant to Fed. R. Civ. P. 12(b)(6). Under these circumstances, this court finds the most
suitable approach is to allow the amendment of the Complaint and reserve the Rule 12(b)(6)
analysis for the District Court. Therefore, itis

ORDERED that Plaintiff's “Motion to Amend Complaint” (Doc. No. 24)@RANTED.
The Clerk of Court is directed to filedMhtiff's Amended Complaint (Doc. No. 24-1).

Dated this 2nd day of November, 2012.
BY THE COURT:

Eathleen I Tafoya
Thnited States Magistrate Judge




