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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 12-cv-01435-REB-CBS

DAVID LaRIVIERE and

LAURA LaRIVIERE,

as Guardians and Next Friendf O.L., a minor
Plaintiffs,

V.

HOME DEPOT U.S.A., INC,,

Defendant.

AGREED PROTECTIVE ORDER OF CONFIDENTIALITY
Came on to be considered the Agreedtidto for Entry of Protective Order and, the
Court having considered the evidence, the pleggjiand the arguments of counsel, and being of
the opinion that the Agreed Motion is well-taken, will hereby approve same.
IT IS THEREFORE ORDERED that this Pective Order of Confidentiality is hereby
entered and shall apply to discovery matermlsduced by the partiea the above-captioned
case as hereinafter set forth.

DISCOVERY MATERIALSCOVERED BY THIS
PROTECTIVE ORDER OF CONFIDENTIALITY

1 Application of this Protective Order. As specifically provided for herein, this

Protective Order shall apply to and goverr ttieatment and disposition of all discovery
materials exchanged between theipa, and between the partieglahird persons in this action.
The term “Discovery Materials” includes all douents produced by or to any party in this
action: responses to interrogatories, documequests, and requests fdmission; deposition

testimony and transcripts of depositions; notegfmrmation derived from any such materials;
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and any material produced, served, or made byofan behalf of any partor third party in the
above-captioned matter which are designated asfi@ential” under the tens of this Agreed

Order. The term “Document” means all writteecorded, or graphic matal, including but not

limited to papers, books, memoranda, typedhand-written notes, notations, work papers,
contracts, agreements, ledgers, journals, financial statements, audits, statistical records, lists,
tabulations, computer print-outs, data processipgt and output, andlabther records kept by
electronic, photographic, mechanical, or other means.

2. Use of Confidential Documents. Documents and Discovery Materials

designated Confidential under thents of this Agreed Order shall be used only for the purpose
of preparing for and conducting the adversargcpedings and trial in the above-captioned
matter and not for any other purpose, andllsmat be provided forviewing, examination,
copying, or other inspection by whatever neda anyone not a “Qualified Person” under
Paragraph 7 of this Agreed Order, unless th#igsaspecifically agreetherwise in writing, or
this Court specifically orders distribution tadimiduals not “QualifiedPersons” under Paragraph

7 of this Agreed Order.

DESIGNATION OF MATERIALSAND INFORMATION AS CONFIDENTIAL

3. Confidential Materials and Information. Discovery Materials shall be treated

as Confidential only ifwith respect to documents, therfyaproducing a document physically
stamps (or otherwise indicatesgtivord “Confidential” on the docuents or if any party serves
a separate written statement upalh other parties that an individual document or group of
documents shall be designated as “Confidentiakie word “Confidential” shall be stamped (or
otherwise indicated, in such rmanner as will not render itjgble the document or any part

thereof), on each page as to which such @ential status is claimed, unless the document
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cannot be page-stamped because of its forriat.becomes necessary for any party to include
confidential information in an answer to areimogatory, a documentqgeest or a request for
admission, the pages containing such answers shall be marked prominently as “Confidential.”
All information so designated as ConfidentiallEba treated as Confidential in accordance with

the terms of this Protective Order. Ungihd unless so designatetkither Documents nor
Pleadings shall be given “Confidential” pection as provided by ithAgreed Order.

4, Deposition Testimony. Testimony given during deposition (hereinafter referred

to as “Testimony”) may be designated as Contfidéon the record whengn, or thereafter by
written notice to all counsel of the page and lines of the transcript so designated more
specifically described in sections 4 (a) andi@pw. All testimony given during depositions or
portions thereof which discuss documents otemals previously deghated as Confidential
shall be treated as Confidential from the moment a deposition begins until sixty days after the
deponent has received the transcript of de@osition. Such testimony shall automatically
become declassified, and shall lmmger be considered as Cilgintial, sixty days after the
deponent has received the transcript undessor both of the following has occurred:

a. During the course of the depawiti counsel for any party has stated on the
record that the deposition testimory, portions thereof, is to baonsidered as “Confidential.”
In such case the court reporter shall transctitee page so designated in a separate volume
marked “Confidential”; or

b. Counsel for any party has matkdy page and line, any portion of the
transcript of a deposition (whetha transcript of an oral deisn, a videotape oral deposition,
or deposition on written questions) as “Confidentiaithim sixty days of receipt of the transcript

and has informed all other counsel of record of such designation.
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5. Good Faith Designation. No party shall designate any document or other

Discovery Material as “Confiderati” unless the party has a good faltelief that disclosure of
the Discovery Material will reveah trade secret, private orogprietary information, or other
commercial information which, if disclosed, coldd harmful to the partgr a third party, or
subject such party or third party to competitimesuse, or contains private information relating
to customer(s) or employee(s), or may otheevias protected under federal or state law.

6. Challenge of Confidential Designation. A party may object to any designation

by the producing party that Documents or Testignare “Confidential” by giving written notice

to the party designating the disputed infatibn. The written notice shall identify the
Documents or Testimony to which the objectionmade. If the parties cannot resolve the
objection within ten (10) busise days after the time the notice is received, it shall be the
obligation of the party designating the Documse or Testimony “Confidential” to file an
appropriate motion requesting titae Court determine whetherthkisputed information should

be subject to the terms of this Protective Orddrsuch a motion is timely filed, the disputed
information shall be treated as “Confidential” under the terms of this Protective Order until the
Court rules on the motion. If the designating parilg f file such a motin with the prescribed
time, the disputed Documents or Testimony shall lose its designation as “Confidential” and shall
not thereafter be treated as “Confidential” in acaa® with the terms of this Protective Order.

In connection with a mwn filed under this provision, thegarty designating the Documents or
Testimony as “Confidential” shaliear the burden of establishitigat good cause exists for the

disputed information to be tresl as “Confidential.”
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DISCLOSURE OF MATERIAL CLASSIFIED ASCONFIDENTIAL

7. Qualified Personsto Whom Disclosureis Permitted. Any Discovery Materials

classified as Confidential undéne terms of this Protective Order, or extracts or summaries
therefrom, may be disclosed only to the daling individuals, hereinafter referred to as
“Qualified Persons:”

a. Theparties,andanydirectors, officers, agentsr employees of the parties
if reasonably necessary to assist inlitigation of their claims or defenses;

b. Counsel for the parties anchya employees of counsel, including
paralegals, secretaries, and other such erapkwf counsel and photpy operators employed
by the receiving party or by an independent cantrahired to make photocopies, if reasonably
necessary to assist counsel in the litgaof their clients’ claims or defenses;

C. Courtreporterstheir staff and typists, to the extenecessary to transcribe
official proceedings (including depositions) of this Court;

d. The Court and ¢htrier of fact, and

e. Upon request, to a governmental agency with authority over the matter.

With the exception of persons described smbparagraphs (c) (d) and (e) of this

paragraph, each person who is given acce€otdidential Discovery Materials is bound, by the
agreement of their counsel, to the terms and conditions of this Protective Order. It shall be the
responsibility of each party’s counsel to engheg Qualified Person o are permitted access to

Confidential Documents be informed of the terms of this Protective Order.

8. Disclosure to Non-Qualifying Persons. A party seeking to disclose any
Discovery Materials which the opping party has designated “Cilgntial,” to a person who is

not a “Qualified Person” under Paragraph &alklserve notice on all counsel of the Non-
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Qualified person’s name and the document identification number(s) of the Document or the
transcript page and line number(s) of the Testiynwhich the party seeks to disclose to the Non-
Qualifying Person, and the reason such persomsfell to review thé&€onfidential material
(hereinafter referred to as “No¢ of Request to Disclose tdon-Qualified Person”). Such
person shall be sufficiently identified so asattow opposing counsel &now why such person

does not qualify under other prowss of this Order. Counsébr the designating party shall

have ten (10) business days from the receipsadfi Notice of Request to Disclose to Non-
Qualified Person to object to sudisclosure before disclosuie made. Upon timely objection,

such disclosure shall not be made. If thetipa cannot resolve thedispute on an informal

basis, the party desiring disclosure shall lharburden of moving for selution of the dispute

by the Court. Such failure seek a protective order by the promhgcparty does not constitute a
waiver as to Non-Qualified Person not noticedier the Notice of Request to Disclose to Non-
Qualified Person, and only operates to allow nieéiced Non-Qualified Person to view those
Documents or Testimony which are the subjecthef Notice of Request to Disclose to Non-
Qualified Person. In the event that such Numelified Person is granted access to Documents
and Testimony either by Notice of Request to Disclose to Non-Qualified Person or by agreement
of the parties, the person must, beforewing the Documents and Testimony, be provided a
copy of this Agreed Order and execute a non-disclosure statement in the form attached hereto as
Exhibit "A."

0. Disclosure to Experts. Notwithstanding the fogming, Confidential Discovery

Materials may be disclosed to apgna fide outside expert, if reasbly necessary to assist such

outside expert in assigg in the litigdion of this action, provided that:
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a. The outside expert has been retaioeasist counsel in the preparation of
this action for trial;

b. The outside expert and all employeésuch expert be given a copy of
this Agreed Order; and

C. The outside expert and all employeésuch outside expert who will view

such materials have signed a nosetbsure statement in the forteehed hereto as Exhibit "A."

10. Disclosure to Witnesses. Notwithstanding the foregong, any party and their
counsel may disclose Confidential materialsatavitness and to his drer respective counsel
during a witness interview or in questioningvaness during a deposition and may mark such
materials as exhibits to elu deposition provided that:

a. Material designated as Confidenshhll not be attachei any copies of
deposition transcripts provided to a non-party witness;

b. AnymaterialdesignateésConfidental shall not be disclosed to a witness
unless the party disclosing such materials toatiieess believes in good faith that such witness
has specific information regarding the materialegents reflected in ¢hmaterial or that the
material would refresh the recollection of thén&ss regarding the material or events as to
which the witness has specific information;

C. Prior to disclosure, the witee (if not employed at that time by Home
Depot U.S.A,, Inc.), shall sign a malisclosure statement in the form attached hereto as Exhibit
np n

11.  Written Log. Counsel for the parties shall m&in, with respect to any
materials designated by anothmarty as Confidential, a writtelog which includes: (1) the

names of all persons or entitisswhom or which such mater&(including anycopies, extracts
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or summaries) have been disclosed or providad,the date on which each such disclosure was
made; (2) the date such person or entity signed a non-disclosure statement in the form attached
hereto as Exhibit "A;" and (3) a copy of such non-disclosure statement. Said log shall be
available for inspection by the designating yartounsel upon good cause shown. Information
pertaining to “Qualified Personsds defined in Paragraph 7, does have to be maintained in

the written log.

12. Disclosure in_Documents Filed with the Court. The filing of Documents

designated Confidential shall bentwlled by D.C.Colo.L.Civ.R. 7.2.

13. Use of Confidential Materials at Trial. If a party anticiptes that Documents

designated by the other party as Confidential il presented at trial as evidence, the party
anticipating such use shall provideunsel for the other partgasonable advance notice of such
anticipation, thus giving the other party the opportunity befaeerhbl to seek a ruling from the
Court as to how the issue of the confidentialitythed Documents shall be handled at trial, and
the parties shall obey any ruling made by the Cagarding the use ofddfidential materials at
trial.

PROTECTION OF CLASSIFIED MATERIAL

14. Document_Storage. Counsel for the parties to whom material classified as

Confidential has been produced shall employ reddermaeasures, consistent with this Agreed
Protective Order, to control eess to all Confiddial materials, the duplication of such
materials, and access to such copies.

15. Return of Copies and Notes. Upon the conclusion of this lawsuit, by final

judgment, settlement or dismissal, all Discovitgterials designated &onfidential pursuant to

this Protective Order, along with any extractanmaries, descriptions, or copies of the same
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(with the exception of attorney wo product) whether in hardopy or stored in an electronic
magnetic medium, shall be returned to thedpicing party within 30 days upon request by the
producing party, except that counsel for the pantigy retain copies of court filings containing
Confidential Discovery Materials provided thatcBuwill be held for their internal use only,
subject to the continuing obligations imposedtlmg Agreed Order. Counsel shall additionally
provide a copy of the document log concurreithwhe return of alliconfidential documents.
Each party to this action shall promptly supplgch other party with an original Affidavit of
compliance with this paragrapbxecuted by the party. All persons who have been privy to
Confidential Documents shall hender a continuing duty not toweal such information for so
long as such information is notherwise available to the public.

16. Future Document Production. This Protective Order shall not be deemed to

limit or waive any party’s right to resist discovery with respect to material which it may claim to
be privileged or otherwise protected or prtabte under Federal Rules of Civil Procedure or
other state or federal law, nor preclude angtypat any time from se@hkg and obtaining from

the court additional protection pursuant to Rulec26¢ other state or federal law; including any
order that material shatiot be produced at all.

17.  Continuing Effect. The provisions of this ProtecgavOrder shall continue with

respect to any Discovery Material classified as Confidential, and shall survive the entry of final
judgment herein, until and urde the producing party expressly authorizes, in writing, the
disclosure of such material, or the material besn declared declassii by the producing party

or the Court.

18. Use of Confidential Information by Producing Party. Nothing contained in

this Order shall preclude any party from using its own Confidential documents or information in

AGREED PROTECTIVE ORDER OF CONFIDENTIALITY Page9 of 14



any manner it sees fit, or from revealingclsuConfidential documents or information to
whomever it chooses, without prioonsent of any other gg or of this Court. Nothing in this
Order shall bar or otherwagrestrict any attorney herein frorndering advice tdis or her client
with respect to this litigation, and in the cserthereof, referring orelying upon his or her
examination of confidential material.

19. Non-Party Discovery Materials. Any non-party from whom discovery is sought

may obtain the protection of thigreed Order by obtaining theritten agreement of the party
seeking discovery that the provisions of tAigreed Order shall apply to the documents and
information produced by such non-party.

20. Non-Waiver. This Protective Order shall not be deemed a waiver of:

a. Any party’s right to object taliscovery on the basis that additional
protection is required with respect to spexifliscovery, or from sking and obtaining, on
appropriate showing, additional protection witlspect to the confidentiality of documents or
other discovery material or relief from this Ryative Order with respect to particular material
designated hereunder or hereincasfidential, or from providindy stipulation exceptions to
this Order;

b. Any party’s right to seek an ordeompelling discovery with respect to
any discovery request; or

C. Any party’s right at any proceedirherein to objecto the relevance,
admissibility or discoverability of any evidence any ground or to seek further orders setting

the conditions under which any such &rde may be received into evidence.
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21. Disputes. If any dispute arises concernidgsclosure of Condlential Discovery
Materials which the parties cannot resolve infallyn then the party desiring disclosure must
bear the burden of moving for restidun of the dispute by the Court.

22. Breaches. If counsel for eithemparty believes in goodaith that Confidential
Discovery Materials have been disclosedvinlation of this Protective Order or any non-
disclosure statement, and if the identity of ¥i@ator cannot be determined, then the Court may
conduct an in-camera inspection for the purposdedérmining the identityf any expert or
other person who may have committed sucha#ioh, and may determine, from testimony or
affidavits signed under penalty of perjury, wheth&radation occurred. If the Court finds that a
violation occurred, then it may order disclosofdhe identity of the person who committed the
violation, to permit the party whose Confidentizikcovery Materials were disclosed to pursue
any legal and equitable relief to which it mag entitled as a resuwif the violation.

DATED at Denver, Colorado, thi§%day of July, 2012.

BY THE COURT:

§/Craig B. Shaffer
Qaig B. Shaffer
UnitedStatedMagistrateJudge
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APPROVED AND AGREED:

/S Chad Hemmat 6/29/12
By: ChadHemmat Date
Attorney for Plaintiffs

/S Arthur K. Smith 6/29/12
By: Arthur K. Smith Date
Attorney for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 12-cv-01435-REB-CBS

DAVID LaRIVIERE and

LAURA LaRIVIERE,

as Guardians and Next Frienof O.L., a minor
Plaintiffs,

V.

HOME DEPOT U.S.A., INC,,

Defendant.

STATEMENT

1. | have read, am familiar with, and agree to be bound by the terms of the Agreed
Protective Order of Confidentig}, entered by the above-nam€durt on and pertaining to the
above-captioned case.

2. | agree that any court having jurisdiction over the above referenced matter may
enforce over my person the terms of the above-referenced protective order and | hereby waive
any objections to the Court’s albjl over my person to enforce tkerms of the above-referenced
order.

3. | understand that if | viate the terms of the above-referenced order, | can be held
in contempt of court.

4. | agree only to make such copiesiotes concerning Discovery Materials marked
or designated “confidential” aseareasonably necessary to enable me to provide my assistance
in this litigation. If any sucltopies or notes still exist uponropletion of this litigation, | will

return them as provided the Protective Order.
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5. | will not reveal the contents of Discovery Materials to any person or entity other
than those persons to whom disclosure is@iged under the terms of the above-referenced
order.

6. I will not use Confidential Discovery Materials for business or competitive
purposes, or for any purpose other than thesgumution or defense of this action, unless
otherwise authorized by a s@osient order of the Court.

DATED this dayof ,2012.

Signature

Printed Name

Address

Phone Number
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