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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge Raymond P. Moore

Civil Action No. 12-cv-01490-RM-CBS

KARL T. ANDERSON, solely in his capacity as
Chapter 7 Trustee for the bankruptcy estate
of Robert Leone Davies and Amber Tracey Davies,

Haintiff,
V.

SEVEN FALLS COMPANY, a Deblaare corporation, d/b/a
THE NEW SEVEN FALLS COMPANY, d/b/a/

THE COTTAGE COMPANY, d/b/a/

SEVEN FALLS PIPELINE & RESERVOIR

Defendant.

ORDER

This matter is before the Court on Defendant’s Motion for Summary Judgment based on
Judicial Estoppel Pursuant to Fed. R. Civ. P(BB6F No. 70) (the “Mtion”). The Motion has
already been granted in part and denied inipadral ruling of thisCourt on January 23, 2014 at
the Trial Preparation ConferenceSe€ECF No. 135.) Below, the Cdwsets forth its reasoning.

I.BACKGROUND

The relevant facts, taken in the light méstorable to Plaintiff, are as follows:

In June of 2010, Amber Davieand her future husband were visiting Seven Falls, a
natural canyon tourist attraction in Colorado 8gsirun by Defendant, and stepped into a gap in

a walkway. As a result, she twisted her anklé iajured her foot. Ms. Davies contends the

! The events giving rise to her claim of injuries ocedrprior to her marriage. At that time, she was Amber
Mazurette. She has since married and is now Amber Davies. She is referred to as Amber Davies throughout this
Order.
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ankle injury later developed into Complex Ragal Pain Syndrome (*CRPS”) and that she has a
permanent and serious impairment. (ECF No. 82 at 2.)

In August of 2010, Ms. Davies entered into a fee agreement with counsel to pursue
compensation for her injuries from Defendafrt a letter dated August 26, 2010, entitled
“Notice of Claim and Representation,” Ms. Davies’ attorneys, on Helhenformed Seven
Falls’ insurance company of hejury and asked for “copies ainy photographs or estimates
associated with event.” (ECF No. 92-1 at By November of 2010, couekhad hired a private
investigator, who began interviewifigrmer employees of Seven Falls.

In March 2011, Ms. Davies was first diagadswith CPRS. CPRS is, according to the
Mayo Clinic definition, “an uncommon form of chrarpain that usually affects an arm or leg.
Complex regional pain syndromgpically develops after an imy, surgery, stroke or heart
attack, but the pain is out of proportion te severity of the initial injury, if any."SeeMayo
Clinic website, at http://www.mayoclinic gidiseases-conditions/complex-regional-pain-
syndrome/basics/definition/con-20022844. Msviea alleges economic losses between two
and five million dollars, additional sums for pastd future wage loss and medical bills, and
further sums for exemplary damages. (ECF No. 105 at 2.)

On June 3, 2011, counsel for Ms. Davies sittieh a “Bodily Injury Settlement Demand”
to Defendant’s insurer on her behalf. eTiext day, on June 4, 2011, Ms. Davies married
Sergeant Robert Davies. On July 15, 2011, Msid3aand her husband together filed a Chapter
7 Bankruptcy Petition in California, where she nosides. (ECF No. 82 at 2.) They retained
Genesis Law Group as bankruptmyunsel. Ms. Davies’ claimegainst Defendant were not
disclosed in her bankruptcy proceeding—not indeéredules, nor at her creditors meeting, nor

elsewhere.



In connection with the instant Motion, M3avies submitted an affidavit which states
that in July 2011 she met witter bankruptcy firm and spedaélly “worked with a Genesis
paralegal, Chris Kim.” She “was told to fill ba form that asked specific questions about my
finances and property.” (ECF No. 82-1 at B15. Davies notes th#te form contained the
guestion “Over the past year, have you, ychildren or your spouse been involved in an
accident where someone was hurt, for example a car accidédt?’Ms. Davies says that, in
response to this question, she told Mr. Kim #te was injured at Sevéialls but that it had not
occurred within the year, and “asked him if theeded to be includedind “[h]e did not tell me
to include this information or that it needdbe disclosed as pait the Petition.” id.) The
affidavit continues:
Mr. Kim did ask if | planned to file a laws in the near future. | said | did not
think so but | had hired an attorney trying to get my medical bills covered. He
also asked if | had filed a suit in courtaasesult of that incident. | told him no.
In response, he did not tetle that | needed to includleis information about the
Seven Falls incident.... | understood franr conversation that the Seven Falls
incident was not requed to be listed.

(Id. at 3.)

The form Ms. Davies referenced in her affiddas been reviewed by the Court. In the
“Statement of Affairs” section, the specific gtien Ms. Davies quoted above was included, but

so were the following questions on the very same page:

Do you expect to receive any money framy insurance claim, for any reason,
during the next six (6) months?

In the near future, do you expect to settle or begin a caser personal injury?

Even if you never expect to collect, does anyone owe you any money for any
reason whatsoever?



Ms. Davies answered these itetns,” and did not disclose the $en Falls claims in response.
Ms. Davies was silent as to tleeguestions in her affidavit.

Ms. Davies did include in halebt listings in bankruptogourt certain medical expenses
incurred in connection with thajuries allegedly sustained &even Falls in June 2010. Among
these were debts owed to a collection agdacyenrose Hospital and a bill from Online
Radiology Medical Group—debts intad for diagnosis and treatnteaf the ankle injury at
Seven Falls.

Additionally, Ms. Davies failedo report income she received from a job she had as a
waitress and shift leader foohestar Steak House in 2009, inststating that the only income
she received in 2009 was from unemployment.

Ms. Davies was also required to list aldagisses which she occupied during a three-year
period prior to filing for bankrugt. Ms. Davies did not repatthat she resided in Colorado
from July of 2008 to September of 2009. She acknowledges all of these omissions in her
affidavit, but states that that they were diyrgin oversight: “[ajny omission by my not catching
on review of bankruptcy documents that | left owt income as a waitress/shift leader from
Lonestar Steak House in 2009 and any prior addnes inadvertent on my part.” (ECF No. 82-
lat3)

In October of 2011, Ms. Davies received sctliarge of her debts in her bankruptcy
proceeding. In approximately June of 2012,dlagnosis of CRPS wamnfirmed by another
treating physician. (ECF No. 82-1 at 2.) @me 8, 2012, she filed a complaint launching the
instant suit.

In March of 2013, Ms. Davies’ attorney dissed the instant suit to the bankruptcy

trustee, who reopened the proceedings in haotky court. Within one month, a Motion for
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Substitution of Party Filed by Real Party in hat&t had been filed by Karl T. Anderson (the
“Trustee”). The Trustee retaindéide same counsel that represented Ms. Davies when she was
the plaintiff herein. Defendant otends this was the first notigdehad of Plaintiff's bankruptcy
case. On April 30, 2013, Defendant filed the instant Motion.

The recovery sought in this litigation is, msted above, multiple millions of dollars. It
exceeds any sum necessary to satisfy the claimseditors and the Trustee’s fees and costs.
Any excess recovery by the Trastwould be required to be surrendered back to Ms. Davies.

[I.LEGAL STANDARD

This Court has jurisdiction over this matter bytwe of the diversity statute, 28 U.S.C. §
1332.

Summary judgment is appropriate only if there is no genuine issue of material fact and
the moving party is entitled to judgmentamatter of law. Fed. R. Civ. P. 56(&glotex Corp.

v. Catretf 477 U.S. 317, 322 (198@jtenderson v. Inter-Chem Coal Co., Ind41 F.3d 567, 569
(10th Cir. 1994). Whether there is a genuin@ulie as to a materialdadepends upon whether
the evidence presents a sufficient disagreememeigiaire submission to arjpor conversely, is
S0 one-sided that one party must prevail as a matter ofAamderson v. Liberty Lobby77 U.S.
242, 248-49 (1986)5tone v. Autoliv ASP, In@210 F.3d 1132, 1136 (10th Cir. 2000). In
applying this standard, the court views the enitk and all reasonable inferences therefrom in
the light most favorableo the nonmoving partyAdler v. Wal-Mart Stores, Incl144 F.3d 664,
670 (10th Cir. 1998) (citiniylatsushita Elec. Indus. Co. v. Zenith Radio Co#F5 U.S. 574,

587 (1986)).



1. ANALYSIS

Judicial estoppel is an equitable remedy “foostrdesigned to protethe federal judicial
process.’Eastman v. Union Pac. R. Cd93 F.3d 1151, 1156 (10th Cir. 2007). The purpose of
the doctrine is to ensure “a federal court’sighto protect itself from manipulation” “by
prohibiting parties from deliberately changingsfimns according to the exigencies of the
moment.” Id. (quotingNew Hampshire v. Main®32 U.S. 742, 749-50 (2001)). According to
Eastmanthere are a variety of factors that mights=aa court to invoke the doctrine, but three
in particular are typically padf the inquiry: First, a pies’ position must be clearly
inconsistent with its previoysosition. Second, the party sithave been successful in
persuading a court to accept the previous positidnrd, “the court should inquire whether the
party seeking to assert an inctsnt position would ga an unfair advantage in the litigation if
not estopped.ld. These factors and additiomahtters have been considered.

In this case, Ms. Davies failed to disclds® claim against Sevéralls to the bankruptcy
court or her creditors. By her silence, stk the position that noailm against Seven Falls
existed. Ms. Davies was successful in havirglkthnkruptcy court accept her position, as her
debt was discharged without recourse to her S&adls claim. Subsequotto being discharged,
which worked to her advantage, she filedarulin this Court, thereby creating a clear
inconsistency. Ms. Davies gainad advantage against her creditim the bankruptcy case. She
maintained an advantage in this case, at lbgstecuring any potentiaécovery solely for her
benefit as well as potentially by having ddisticharged which she might also recover as
damages.

Much later, months after filig her claim, counsel for Ms. Davies disclosed the litigation

against Seven Falls to the Trustaed the Trustee was substitutedtesreal party in interest in
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this proceeding. At that point, Ms. Davidsinkruptcy case, which had closed without any
notice of the Seven Falls claim, was re-openEde eleventh hour dikxsure to the Trustee
remains largely unexplained. Defendant contehdsthe disclosure likely occurred because of
the deposition of Mr. Davies, which had occuroe@ month before. According to Defendant, in
that deposition, Mr. Davies referenced a house“teatised to own.” When asked if he sold it,
his response was that he “gat af it.” When pressed, that wéis only explanation. Defendant
believes that the means by which Mr. Davies “got rid of it"—bankruptcy—was soon to be
discovered, or at least Mr. and M3avies feared so. That feadl® the disclosure, according to
Defendant. As for Ms. Davies, she offered ahly vague and conclusory statement that her
attorney “[ijn March 2013... learndgtiat my claim against Seven Falls had not been disclosed in
the 2011 bankruptcy proceedings dhalt perhaps it should have been.” (ECF No. 82-1 at 4.)

Even accepting all reasonable inferences in favor of Ms. Davies, there has been no
meaningful explanation proffered as to how thigtter came to be “learned” by counsel or why
the disclosure to the Trustee occurred only in®0Lhese matters standsasspicious eleventh
hour changes of heart.

A. Judicial Estoppel Against M s. Davies’

There is no dispute that thev@a Falls claim was not disclaséo the Trustee at the time
of the original bankruptcy proceedings. Nor isrthmeaningful dispute that Ms. Davies stood to

benefit from the omission. Nonetheless, Mavies opposes the Motion on a number of bases.

2 Neither party has objected to the coesidion of the principle of judicial &sppel as applied to Ms. Davies even
though she is technically no longeplaintiff in these proceedings. Beca&uof the parties’ positions, the Court
considers whether the doctrine should be applied bothstgds. Davies and against the Trustee. Due to the fact
that the recovery sought in this proceeding outstripsaamyunt that would be needed to satisfy the Trustee, Ms.
Davies has a real and significant interest in the recovehjsrtase because of the potential for the Trustee to return
excess recovery back to her. Indeed, at the TriaklPagpn Conference, documents submitted in connection with
the then-pending trial consistently nefed to Ms. Davies as a PlaintifEven after my oral ruling, briefings

submitted by Plaintiff's counsel refer torhees Plaintiff Davies. (ECF No. 140.)
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Ms. Davies’ first basis of opposition is tHar omission was inadvertent; therefore,
estoppel should not be applied. There areregponses: First, the case law suggests that
inadvertence does not exist where Ms. Dahigg knowledge of the claim and motive to
conceal. “Where a debtor has both knowledgefclaims and a motive to conceal them,
courts routinely, albeit at timesib silentiojnfer deliberate manipulation.Eastman493 F.3d
at 1157. Both knowledge and motive are present Herginconceivableéhat she did not have
knowledge of the claim, or simply forgot abauduring her bankruptcy proceedings. Her injury
has been described as horrifically painful, for,cared for another, hertatney filed a notice of
claim and settlement demand in advance of timkdogtcy proceedings. Also, debts related to
her injury were listed as liakties. As for motive, it is easy ttiscern—to keep the proceeds of
the Seven Falls claim for hers@lfather than for her creditors.

Second, even were | to considnadvertence outie of the narrow constructs suggested
by the case law, the evidence compels the conclusion that there was no inadvertence here. Ms.
Davies failed to disclose a number of thingsi@m bankruptcy proceeding, including income and
a residence in Colorado, and she claims that ahexfe omissions were simply inadvertent. But
that contention, except as to omission of$lezen Falls claim, isoth self-serving and
conclusory. As for the Seven Falls claim, swies attempts in part to blame a Genesis
paralegal for her failure to disclosestblaim, but her blame-shifting fails.

As noted by the Tenth Circuit ldnited States Wiclntosh Ms. Davies had a duty to
provide complete and accurate information onldankruptcy schedules, and that duty was hers

specifically, regardless of whether she wgresented by counsel. 124 F.3d 1330, 1334 (10th

3 It is not clear that at the time of the original bankeyproceeding, the Seven Falls claim had the monetary value
potential it now possesses.



Cir. 1997) (“In a bankruptcy proceeding, theydio disclose assets falls upon the debtor—
whether or not that debtor is representeddiynsel.”). Moreover, the blame-shifting based on a
conversation about one question utterly fails whisn Davies stands silent as to why the
following questions did not spark her memory at least, triggefurther inquiry:

Do you expect to receive any money framy insurance claim, for any reason,
during the next six (6) months?

In the near future, do you expect to settlen or begin a caser personal injury?

Even if you never expect to collect, does anyone owe you any money for any
reason whatsoever?

| find and conclude that Ms. D&es’ omission with respect the Seven Falls claim was not
inadvertent.

Closely connected to the inadvertence cdidans a proposition advanced in by counsel,
but not clearly supported by Ms. Davies in hi#idavit. The propositin is that there was no
“lawsuit” in place at the time dfankruptcy—only, at most, a pote legal claim of uncertain
value. Counsel argues that @ fEerson might not recognize thisadegal claim” required to be
disclosed. This, it is claimed, distinguishes thiewrnstances at issue here from those presented
in Eastman The Court rejects this argument as wdlls. Davies’ bankruptcy counsel’s form
clearly asked about potential claims, and did so in a straightforward manner which would
indicate to a lay person thiite Seven Falls claim wasquired to be disclosed.

Ms. Davies responds further with the clairattestoppel principles are a matter of state
law in this diversity case. According to Ms.\Des, Colorado law has a higher standard than is
applied in federal law, requiringroof of an “intentional efforto mislead” which Ms. Davies
contends is lacking here. This argument is spacidis. Davies elected to file her complaint in

federal court. Bankruptcy is, of course, solefederal court matter. The interests and processes



sought to be protected in this tieax are federal courttarests. “[A] federal court’s ability to
protect itself from manipulation should notpg&d upon the law of the state under which some
or all of the claims arise.Eastman493 F.2d at 1155.

Finally, Ms. Davies seeks thstinguish her case from timeajority of instances where
judicial estoppel has been applied by noting thahis case she disclosed the matter to the
Trusteebeforethe Defendant filed any motion. Ms. Dasi position is that this essentially
purges the earlier attempt at misleading therts and removes any advantage she may have
previously had, thus rendering application ofdleetrine of judicial estoppel inappropriate. |
disagree.

As Ms. Davies recognizes in her pleadirjgdjcial estoppel i&n equitable doctrine
which the court may invoke at its discretiodew Hampshire532 U.S. at 750. As the Tenth
Circuit noted inEastmanthe circumstances in which the doctrine is invoked “will vargl”
While true thaNew Hampshireand thu€astman speak to factors which “typically inform the
decision,” neither court heldahjudicial estoppel cannot be invoked whenever a plaintiff
reverses the direction akr prior conduct.

In this case, the reason for Ms. Daviesaepe of direction is, as noted, far from
apparent. Simple inadvertence has been reje@ednsel for Ms. Davies has suggested that at
the time of bankruptcy, the Seven Falls suit waselyea potential claim of uncertain value. But
this hurts, rather than helps, Ms. Davies’ positidnteasonable interpreatan could be that only
after Ms. Davies was assured that the value otlaém would generate revenue in excess of the
Trustee’s needs was the claim then disclosed tdrimtee. And that would be the very type of

change of position “according to the exiges of the moment” referencedNtew Hampshire
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532 U.S. at 750. Thus, the Couruiswilling to allow the mere fad¢hat Ms. Davies changed her
position to bar applicatioaf judicial estoppel.

Nonetheless, the Court might be inclined tereise its discretion ifavor of Ms. Davies
if there were some satisfactory explanation of how and why this matter remained unreported to
the Trustee for almost two years. But there is b ®xplanation in this case. As noted, there is
a claim of inadvertence, which has already begcted, coupled with an odd declaration by Ms.
Davies that her lawyer “leardéin March 2013 that the mattbad not been disclosed when
“perhaps it should have beé (ECF No. 82-1 at 4.)

The portions of her affidavit where Ms. Dasideclares what heawyer learned and
when fails under Fed. R. Civ. P. 56(c)(4). Wit foundation, background or explanation, it is
unclear how Ms. Davies can testify as toawvher lawyer knew or when he knew 8ee Bryant
v. Farmers Insurance Exchang#82 F.3d 1114, 1122 (£@ir. 2005) (“[l]t isclear that . . . if
th[e] evidence is presented in the form of didakit [at summary judgment] . . . the evidence
must be based on personal knowledge.”). Of course, if the basis oételnswledge is that
Ms. Davies told him, then at the very least sbuld explain overall @umstances to provide a
basis for a determination that Ms. Davies’ caectdghould be excused. But no such context is
given, and the Court is left to guess as spectrum of possibiliteranging from innocent
discovery on the one hand to awareness of a potential that Defendant might discover the
bankruptcy on the other.

In these circumstances, | diee to sponsor or endorserule which sweeps aside
manipulation and deceit whenever a plaintiff desiotethe eleventh hour to reverse course. To
do otherwise would be to invite an attemptranipulation and deceit with the recognition that

there always remains an “out” or “safety \&lf an opposing party registers suspicion, if a
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plaintiff decides the math works hrer favor, or if plaintiff othenige decides to forego the effort
in the end stages of litigatiorT he better rule is to discoumganipulation and deceit at the
outset in all of its forms, and to excusmduct that appears so only upon a full and complete
explanation that crediblyupports non-manipulative conducthat does not exist here.

To be clear, the Court is aveaof the relative burdens inglsummary judgment context.
Applying the law to the facts ba®me has already led the Court to determine that judicial
estoppel should be applied in this case. Hgveached that determination, the Court notes only
that the exercise of its discretion might beusficed by some meaningful effort to explain the
late disclosure. Heréhe effort is wanting.

| apply the doctrine of judial estoppel against Ms. Davies individually. | find that there
is no genuine dispute as to the material facthis case, and that Ms. Davies had both
knowledge of her Seven Falls claim and the mdtiveonceal it. | findhat her conduct was
neither inadvertent nor otherwise non-manipulatare] that application g@idicial estoppel is
necessary to protect the integritiythe federal judicial system.

B. Judicial Estoppel Against the Trustee

The parties disagree as to whether the Coamtand should apply thctrine of judicial
estoppel against the Trustee. Defendants reth@affirmance of the district court order in
Eastmaras an indication that the doctrinan be applied against the TrusteBlaintiff citesln
Re Riazzudiffior the opposite proposition. 363 B.R. 177'{1r. B.A.P. 2007).

| conclude that the law in the Tenth Circuisisch that | cannotpply judicial estoppel

against the Trustee in a way which injuresThestee’s interestsThe Tenth Circuit has

* The district court opinion affirmed Bastmandid apply the doctrine of judici@stoppel as against the Trustee.
And the Circuit did “affirm” that decision. However, theustee’s claims were resolved prior to appeal. Thus, the
affirmance, practically, was of the Orderitagertained only to the “true” plaintiff.
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indicated, in the very case cited by Defendam&upport of the Motiorthat application of
judicial estoppel against a bankrayptrustee based on the debtorta-disclosure of a claim is
not appropriate. lkastmanthe court observed that:
Quite likely the district court's applicati of judicial estopdeagainst the trustee
was inappropriate, at least to the extent [plaintiff]'s personal injury claims were
necessary to satisfy his delffge Parker v. Wendy's Int'l., In865 F.3d 1268,
1271-72 (11th Cir. 2004). This is becausthattime of the court's decision, the
trustee as the real-party-in-interestlmot engaged in contradictory litigation
tactics.See Cannon—Stokes v. Pot#53 F.3d 446, 448 (7th Cir. 2006) (“Judicial
estoppel is an equitable doctrine, and ot equitable to employ it to injure
creditors who are themselves victims of the debtor's deceit.”).
Eastman493 F.3d at 1155 n. 3. This reasoningtalthough it may be, is backed udnrnRe
Riazzuddinwhere the Tenth Circuit fourttlat a trustee should not penalized by the debtor’s
post-petition misconduct. 363 B.R.1&88. Thus, this Court reads b&hstmarandin Re
Riazzuddinas suggesting (at the vengakt) that | should not appiye doctrine of judicial
estoppel to the detriment of the Trustee erdiiore rule against Defendant on the Motion for
Summary Judgment, at least ifesoas preventing any recoveagainst the interests served by
Plaintiff Karl T. Anderson irhis capacity as Trustee.
Although | rule against the Motion in the abaespect, | also conclude that | can apply
judicial estoppel as against the Trustee to theédorextent of any surplus recovery not needed
to satisfy any creditors or the Trustee’s fard costs. In other words, | am applying the

doctrine to such amounts as would be surrenderedtbddk. Davies if a walict is in Plaintiff's

favor? In the eyes of the Court it matters little wht this is characterideas application of the

® This approach was adoptedd&OC v. Outback Steakhousehich held that the “Trustee’s potential recovery is to

be capped at the level necessary to fyadils creditors and the costs and fees incurred by this litigation” and made it
explicit that the debtor in that case was to be “prohibited from personally collecting monetary damages in the instant
action.” No. 06-CV-01935-EWN-BNB, 2007 WL 2947326 (D. Colo. Aug. 27, 2007) EEt@Ccourt based this

approach on the one “explicitly contemplated by the Eleventh CircBarker, a case cited by the Tenth Circuit as
persuasive authority ilm re Riazuddir’ 1d., citing 363 B.R. at 188; 365 F.3d at 1272 n. 3. As for any contrary
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doctrine against the non-bankruptcy interests effttustee or as the shaping of an otherwise
equitable remedy given the circumstances befae€iburt. Either way, the Court’s intention is
to use its discretion to shape an outcome wtierdrustee is fully protected while Ms. Davies—
against whom | have previously ruled—igbgected to the effedf the doctrine.

| so rule for three reasons. One, th& Oircuit case law cited by both parties includes
favorable references ®arker, an Eleventh Circuit case whicontemplated such an outcome.
365 F.3d at 1272 n. 3. Two, judicial estoppel i®quitable remedy, and | have determined that
equity requires that | appthe doctrine in a manner that does not permit Ms. Davies to
circumvent its effects by hiding bd the Trustee. Third, | finthat an equitable solution like
the one at issue here is necessamgreserve the integrity of the done of judicial estoppel. If
it can be circumvented by Ms. Davies merelyshpstituting the Truse and relying on him to
surrender funds to her on the back end, the doctrine would be néutered.

The Trustee and Ms. Davies’ creditors shcdagdnade whole. M$avies should not.
This serves the logic of prior decisions, the lagfithe doctrine of judiciagstoppel, the interests

of the innocent parties, andsenply the most equitable result given these circumstances.

authority within the Tenth Circuit, theiis only one case that directly ci€SOCto distinguish its holding, an order
by Judge WeinshankSeeGilman v. Target Corp No. 09-CV-00669ZLWKMT, 2009 WL 4611474 (D. Colo. Dec.
1, 2009) (“The Court cannot discern how judicial estoppel could be invoked to limit recovesyanttbn, when it

is undisputed that the doctrine of judicial estoppel otbe applied against the Banktcy Trustee, who will be the
sole plaintiff going forward. Moreover, the issue does not seem to be one fit for resolualgwri-ed.R.Civ.P.
56(c).”). This Court is not aware of any other direct authority on this issue. As for\lgigehank’s Order, while
the point is well taken, given the circumstances before the Court and the fact that the Motion is based on an
equitable doctrine, | simply disagree. A cap on the recovery available to the Plaintiff is the otdy way
meaningfully address both the™Gircuit rule against enfoirg judicial estoppel againthe Trustee (as articulated
by Judge Weinshank) and the logic behind the rule of midésitoppel itself. Waiting until later in the proceedings
to bar recovery in accordance with this doctrine wadt be in the best interests of judicial economy.

® Also underlying my decision is the fact that the amount of the potential claims here—an amzoessnoé five
million dollars—so far exceeds the outstanding amounts owed to creditors in Ms. Dawikesiptcy. Very few of
the cases the Court has reviewed involved such a severe discrepancy and thus, such potential fthebuse of
doctrine.
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V. CONCLUSION

It is for these reasons that this Co@RANTED IN PART and DENIED IN PART
Defendant’s Motion for Summagudgment Based on Judicialt&spel in open court. The
doctrine of judicial estoppel Winot be applied to block thelaims of the Trustee Karl T.
Anderson on behalf of Ms. Davies’ creditors or Tmastee’s interests, but it will be applied as to
any recovery in excess of the referencedam which would be surrendered back to Ms.
Davies, effectively neutering the cane of judicial estoppel. é&overy will be permitted to the
limited extent of the creditor claims and such othans as are necessary for the Trustee’s fees
and costs.

DATED this 12" day of February, 2014.

RAYMOND P. MOORE
United States District Judge
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