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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable R. Brooke Jackson
Civil Action No. 12¢v-01546RBJ
PAHOUA XIONG,
Plaintiff,
V.

KNIGHT TRANSPORATION,INC.,*

Defendant.

ORDER

This matter comes before the Court daiiiff's Motion for Entry of Final Judgment
Pursuant to F.R.C.P. 58 [ECF No. 76] and Defendant Knight Transportation, Inc.’s Motion for
New Trial Pursuant to F.R.C.P. 59 or in the Alternative Remittitur [ECF No. 79]. dbe C
addresses each motion in turn.

BACKGROUND

This case arises out of a car accident thak place on May 16, 2009. On May 1, 2012

the plaintiff Ms. Xiong,filed this suit in state court alleging tithe accident was caused in

whole or in part by the defendant’s negligence, and that she suffered iagpiaegsult The

! Bruce Thompson was originally a party to this action, but his name was refmowethe case caption

in the August 25, 201Binal JudgmenOrder[ECF No. 71]. This change took place for two reasons.
First, during the trial preparation conference defense counsel indicatédrthifThompson was never
served.Trial Prep. Conf. Tr[ECF No. 58 at2:7-8. Secondhe plaintiff put forward no claims against
Mr. Thompson for deliberain by the jury. Instead, the parties stipulated that any act or omissian of M
Thompson was the act or omission of Knight Transportattam.these reasonihe Courtsua sponte
terminates Mr. Thompson as a parfyjhe Clerk of the Court is hereby instructed to terminate Mr.
Thompson as a party, abdthsets of counselre advised thatny case captions going forware to

reflect this change.
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case was removed to this Court on the basis of diversity of citizenship, and it dyentuhlto
trial the week of Augusl8, 2014. At the end of a four-day trial the jury returned a verdict in
favor ofthe plaintiffin the amount of $832,000. The breakdown of damages is as follows:

1. $282,000 for noeconomic damages

2. $268,000 for economic damages

3. $282,000 for permanent impairment and disfigurement
Special Verdict Form B [ECF No. 69-7] at 2. The jury further found that the defendar@0f%o
at fault while the plaintiff was 40% at faditir her injuries Theaward wagherebyreduced by
40% to atotal of $499,200.

The plaintiff has moved for entry of final judgment in the amount of $812,891.11. The
plaintiff contends that in addition to the $499,200 verdict she is entitled to prejudgment interes
in the amount of $273,475.04 and actual costs (not including taxable costs submitted pursuant to
Fed. R. Civ. P. 54(d)(1)) in the amount of $40,216.07. The defendant opposes this motion and
also files a motion for new trial or, in the alternative, remittitur. The defendatrgnutsnthathe
jury’s determination that Ms. Xiong suffered $832,000 in damagsgxcessiveand thathe
verdictis not supported by the evidence presented at trial. The defendant also contends that Ms.
Xiong committed perjury and thereby perpetrated a fraud on the Gmantating a new trial.
The Court will address the defendant’s motion first.

ANALYSIS

A. Defendant Knight Transportation, Inc.’s Motion for New Trial Pursuant to F.R.C.P. 59

or in the Alternative Remittitur [ECF No. 79].

“ A district court has broad discretion in deciding whether to grant a motion for a new

trial.” Harvey By & Through Harvey v. Gen. Motors Coig/3 F.2d 1343, 1346 (10th Cir.



1989). A federal court may set aside a jury verdict if the ends of justice requii@limes v.
Wack 464 F.2d 86, 88—89 (10th Cir. 197However,“under the Seventh Amendment, the
court maynot substitute its judgment of the facts for that of the jury; it may only grant a @éw tri
if it concludes that the jury’s verdict was so against the weight of the evidsrode
unsupportable.”Skinner v. Total Petroleum, In@59 F.2d 1439, 1443 (10th Cir. 1988).
“Where a new trial motion asserts that the jury verdict is not supported by thecayitiee
verdict must stand unless it is clearly, decidedly, or overwhelmingly aghesteight of the
evidence.” Anaeme v. Diagnostek, Ind64 F.3d 1275, 1284 (10th Cir. 1999) (internal quotation
marks and citations omittedY.he burden of proof is on the moving padge Domann v. Vigil
261 F.3d 980, 983 (10th Cir. 2001), and @wurt considers the record evidence in the light most
favorable to the nonmoving parsge Anaemel64 F.3d at 1284.

In the alternative, “where the court believes that the judgment for damagesssieg,
that is, it is against the weight of the evidence, the court may order a remittituteandtiavely
direct that there be a new trial if the plaintiff refuses to acceptitlimes 464 F.2dat 89.
However, the jury’s verdict is considered inviolate “absent an award so esxcessnadequate
as to shock the judicial conscience and to raise an irresistible inference shan paejudice,
corruption or other improper cause invaded the trial” . Campbell v. Bartlett975 F.2d 1569,
1577 (10th Cir. 1992) (quotingarnes v. Smitl805 F.2d 226, 228 (10th Cir. 1962))he
moving party carries the “heavy burden of demonstrating that the verdiciewaly, decidedly,
or overwhelmingly against the weight of the evidendgldnke v. Alexanded 52 F.3d 1224,
1236 (10th Cir. 1998) (quotingampbel] 975 F.2d at 1577) (internal quotation marks omitted).

Indeed, the award of damages can be supported by any competent evidence tendsug to sus



Guides, Ltd. v. Yarmouth Grp. Prop. Mgmt., Jri®95 F.3d 1065, 1076 (10th Cir. 2002)
(citations omitted).

The Court also hafiepower to set aside a judgment procured by fraud under Fed. R.
Civ. P. 60(b)(3) Fraud on the court “requires a showing that one has acted with an intent to
deceive or defraud the courtRobinson v. Audhktiengesellschaf66 F.3d 1259, 1267 (10th
Cir. 1995). “A proper balance between the interests underlying finality on the one hand and
allowing relief due to inequitable conduct on the other makes it essential tieab¢harshowing
of conscious wrongdoingwhat can properly be characterized as a deliberate scheme to
defraud—before relief from a final judgment is appropriate . . Ild” “Generally speaking, only
the most egregious misconduct, such as bribery of a judge or members of a jury, or the
fabrication of evidence by a party in which an attorney is implicated will dotesta fraud on
the court.” Weese v. Schukma®B F.3d 542, 552-53 (10th Cir. 1996) (quotiagier v. Ford
Motor Co, 573 F.2d 1332, 1338 (5th Cir. 1978)). “Fraud on the court . . . is fraud which is
directed to the judicial machinery itself and is not fraud between the parfresidulent
documents, false statements or perjutyriited States v. BuckR81 F.3d 1336, 1342 (10th Cir.
2002) (quotingulloch v. United State§63 F.2d 1115, 1121 (10th Cir. 1985)).

The defendant moves for a new trial on two basic prem(agtie evidence at trial
demonstrated that Ms. Xiong was sufferiitge if any pain or permanent impairment, gbjl
Ms. Xiong committed fraud on the court by testifying otherwise. In the alterntiwve
defendant asks that tkourt remit the damages award on the groundsitiveds excessive

While the jury certainly could have assigned lower dollar values to theiffla pain

and impairment, the defendant’s argument that the verdict was wholly unsupported by the

2 The defendant did not originaltyove for relief from a final judgment on the grounds of fraud, but
instead included this theory in its reply bridh. turn, theCourt permitted the plaintiff to file a sueply.
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evidence is unpersuasiv&hedefendant basets argumenbn (1) an affidavit ofdefense

counsel, Paul Collins, declaring that a number of witnesses testified to Ms.sXaxcigof pain

or impairmenty2) one medical recorcand(3) a series of photographs fouby a paralegal in

Mr. Collins’ office on social mediaafter the trialshowing Ms. Xiog socializing with friends

and family over the course of the last few yedESCF Nos. 79-1 through 79-5None of these
pieces of evidencé€, individually or in combination, give this Court grounds for granting a new
trial under Fed. R. Civ. P. 59.

Mr. Collins’ affidavit delivers a summary of the testimony he remembers as having been
presented at triatontending that it cannot support a finding that Ms. Xiong suffered any pain or
impairment [ECF No. 79-1]. The appropriate way to call the Cowtfention to trial testimony
would be citations to the trial transcript. Defense counsel’s recollectitve evidence is
obviously incomplete, as it does not credit testimony, including that of Ms. Xiongithers
supportive of her claims. Nor is the affidavit of defense counsel, an advocate, unbiased.
Overall, counsel’s opinions regarding the evidence has little persuasive value.

As to the medical recoravhile it indicates that Ms. Xiong did not appear to be in severe
pain or to show evidence of chronic pain behavior when examined on April 3,tB8tdctor’s
assessment was chronic pain primarily due to injuries to her thoracolumbé&rjuramin T10 to
T12. He told Ms. Xiong and her mother that surgery was an elective option dsdhable
conservative treatment has failed, and Ms. Xiong believes her residuahdalgsdunction are
high enough to consider that option. [ECF No. 79-2 aA2|d insofar as the defendant alleges
that Ms. Xiong is not in pain because she has notheadurgeryMs. Xiong was questioned
about thisalleged discrepanaat trial. The plaintiffexplained that she did not elect to have the

surgery because she was unable tordft. Tr. Aug. 19, 2014 at 397 [ECF No. 97 at 127]. Her



damages request included the estimated cost of surgery. Tr. Aug. 21, 2014 at 699 [ECF No. 99
at 22].

Finally, thedefendant alleges that the social media photographs of Ms. Xiong make it
“clear thatMs. Xiong has been engaging in many different social activities that she sladéms
could not do.” [ECF No. 79 1 15]The photosdepictMs. Xiong posing with friends and family
at social functionsver the last several yearSee[ECF Nos. 79-4 & 79-5]. As indicated above,
these photos (which frankly do little to support defendant in any event) were not piegente
trial. A party moving for new trial on the basis of newly discovered evidence must show: “(1)
the evidence was newly discoveredcgirtrial; (2) the moving party was diligent in discovering
the new evidence; (3) the newly discovered evidence is not merely cumulativeeachimy;

(4) the newly discovered evidence is material; and (5) that a new-tvidh the newly
discovered evideme—would probably produce a different resul§ala v. United State51
F.R.D. 614, 617 (D. Colo. 2008) (citidgseph v. Terminix Int'l Cp17 F.3d 1282, 1285 (10th
Cir. 1994)). This evidence could have been discovered before@efbnse counselds not
alleged that the plaintiff withheld any of this evidence during discovery, oM$fiaXiong’s
social media pages were inacadkkesto thedefendant before trial.

More disturbing to the Court, however, is the defendant’'s method of developing an
argument, revealed for thiest time in its reply briefthat Ms. Xiong committed fraud on the
court by testifying that she suffered from impairment, pain symptoms, losggfemt of life,
and financial hardshipAfter the trial the defendant appargrtiired a private investigator to
conductsurveillanceof Ms. Xiong. Defendant presents the affidavit of the investigator, his
report awritten summary of video footage he obtained; and several photographs. In addition the

defendant has supplied the@owith conventionally filed unmarked exhibits — two CDs and



one thumb drive, all of which contain video of Ms. Xiong apparently taken by the investigator
Seg ECFNo. 90]. This“evidence” allegedly shows that Ms. Xiong is ablertove freely

without pain, that she is able to work, and that shertae financial resourcebanshe claimed

at trial Problem is, this “evidence” comes too late, even if it could be said t@admttthe
plaintiff's claims. The defendantould have had Ms. Xiong surveilled before trial, and the jury
could have considered the results along with the other evidence. Whether defeadard’tof
develop this evidence when it counted was a tactical decision or oveitsightot now be
rewarded with a secondtbiat the apple.

Although the Court is not impressed by the so-called evidence of fraud, | also must
comment on the defendant’s use of legal authorifies.exampledefendant quotednited
States v. Bugk81 F.3d 133§10th Cir. 2002ps follows:

“[F]raud on the court” . . . requires a showing that one has acted with an intent to

deceive or defraud the court. A proper balance between the interests underlying

finality on the one hand and allowing relief due to inequitable conduct on the

other makes ieéssential that there be a showing of conscious wrongdonitat-

can properly be characterized as a deliberate scheme to defratate relief

from a finaljudgment is appropriate. . . . Thus, when there is no intent to deceive,

the fact that misreprestations were made to a court is not of itself a sufficient

basis for setting aside a judgment under the guise of “fraud on the court.”

[ECF No. 89 1 7] (quotinguck 281 F.3cdat 1342 (quotindgrobinson56 F.3d at 1267
However, on the same page the court also noted“fflatud on the court . . . ot fraud
between the parties or fraudulent documents, false statements or gerdryciting Bulloch v.
United States763 F.2d 1115, 1121 (i9Cir. 1985) (emphasis addedBut perjury is the
essence of defendant’s present claim of fraud on the court.

In support of éfendant’sargument concerning a right to a new trial where a witness

provides false testimonyhe reply takes the following quotation frasmited States v. Jackson

579 F.2d 553(10th Cir. 1978)



[A] new trial should be granted whef®) the court is reasonably satisfied that the

testimony given by a material witness is false, (2) that without it themiglt

have reached a different conclusion, and (3) the party seeking the new trial was

taken by surprise when the false testimony was given and was unable to meet or

did not know of its falsity until after the trial.
[ECF No. 89 1 10] (quotingackson579 F.2dat 556 ¢iting Larrison v. United State24 F.2d
82, 87-88 (th Cir. 1928)) The court noted that tharrisonrule has been termed the
“possibility” test, because it requires only that the jury might have react#gtkrent result if
certain evidence had or had not been presernited.

But theJacksoncourt never explicitly adopted tharrison standard Instead it found
that a new trial was not warranted under either the standard setlartison or in Berry v.
Georgig 10 Ga. 511 (1851yyhichrequired a showing that newly discovered evidence would
probablyproduce an acquittalSee Jacksqrb79 F.2d at 557. Furthermore, a quick cross-
reference betwedrarrisonand Tenth Circuit cases reveals ttiet Tenth Circuit has repeatedly
declined to applylet alone adopthhe Larrison possibilitystandard antasinstead opted for a
higher probabilitystandard.See United States v. Lop882 F. App’x 680, 687 (10th Cir. 2010)
(collecting cases)Finally, in 2004a panel othe Seventh Circuit overruldgarrison, adoptinga
probability standarthstead See United States v. Mitrion@s7 F.3d 712, 718 (7th Cir. 2004).
And the Tenth Circuit has since expressly declined to followL#ngson approacton account
of the Seventh Circuit’'s reversabee United States v. Sanclkremice 486 F. App’x 293, 296
(10th Cir. 2012).

Inattentionto the accuracy of citations in briefs is not the standard that this Courtexpect
of counsel appearing here.

In the alternative, the defendant seaksorder ofemittitur. The defendant argueisat

the jury failed to apportion its damages award betwieemcident giving rise to this litigation



and aseparatear accident thavls. Xiong sufferedh year later and that the jury also failed to
apportion its damages with respect to Ms. Xiong’s alleged failure to mitigiieever, the jury
was properly instructed (with no objection from the defendant) on how it should treat the
evidence of the two accidents in determining damatyestruction No. 17 [ECF No. 69-5 at 18].
The jury was also properly instructed (with no objection from the defendant) on itéfiga
duty to mitigate her damageBistruction No. 21 [ECF No. 69#& 23. The Court has no reason
to believe that the jury did not follow those instructions.

Overall the defendant has failed to carryhtsavyburden to persuade the Court that the
judgment was in fact excessive based onteight of the evidence. Therefore, this request is
alsodenied.

B. Plaintiff's Motion for Entry of Final Judgment Pursuant to F.R.C.P. 58 [ECF No. 76].

On September 5, 2014 the plaintiff moved for an entry of final judgment against the
defendant in the amount of $812,891.11. [ECF No. 76]. As discussed above, the jury reached a
verdict in favor of the plaintiff in the amount of $832,000 reduced by 40%, for a total of
$499,200.In addition to this total, the plaintiff see%273,475.04 in prejudgment interest
($133,060.73 in préiting simple interesand$140,414.31 in post-filing compourdieterest)
and $40,216.07 in actual costs accrued aftenffer of settlemenhadeon May 28, 2014.The
defendant contends that the plaintiff is not entitled to any prejudgment irfterizsture to
plead such relief in the complaint and that the request for actual costs should be d=nisd be
no formal offer of settlement wavermade. The Court will address eadt the plaintiff's
requess and the defendant’s objections in turn.

1. Prejudgment Interest




Courts sitting in diversity must apply the substantive law of the state in whickithey
Seee.g, AE, Inc. v. Goodyear Tire & Rubber C&@68 P.3d 507, 511 (Colo. 2007) (quotkge
R. Co. v. Tompking04 U.S. 64 (1938))Prejudgment interest is an element of compensatory
damages and is part of the actual damages soultattison Knudsen Corp. v. Ground
Improvement Techniques, In632 F.3d 1063, 1077 (10th Cir. 2008). As sucthelaw
governing compensatory damages also governs prejudgment inteteés(quotingJohnson v.

Cont’l Airlines Corp, 964 F.2d 1059, 1064 (10th Cir. 1992&eealso AE, Inc.168 P.3d at 511.
Colorado law governs thisrt actionand he related compensatory damagés such, Colorado
law likewise governghe amount of pjadgment interestue.

Pursuant to C.R.S. § 13-21-1@}, a plaintiff is entitled to claim interest on adgmages
arising from an actiofbrought to recover damages for personal injuries sustained by any person
resulting from or occasioned by the tort of any other person.” C.R.S. § 13-21-101pbn
request, the Court must calculate such interest at a rate of 9% per ddnuiotal prejudgment
interest is arrived at by first calculating simple interest on the amount of thregati¢rom the
date the plaintiff's action accrued (here, the date of the car accident) untithefdee the
action was filed.Francis ex rel. Goodridge v. Dghl07 P.3d 1171, 1176 (Colo. App. 2005).

This amount must then be added to the amount of the judgment and used as the initial base
amount. See id.Finally, the initial base amount is used to calculate compound interest annually
from the date the suit was filed until the date judgment is ent&ee.id.

a. PrekFiling Simple Interest

% The Colorado Supreme Court recently held C.B.5321-101 unconstitutional on other grounds
specifically concerning the calculation of post-judgment interesthnibinot at issue in this casee
Sperry v. Field 205 P.3d 365 (Colo. 2009).
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The plaintiff'saction accrued on May 16, 2009 and she filed this suit on May 1, 2012.
Therefore, simple interest must be calculatedhe amount of judgment — $499,20fiem May

16, 2009 through April 30, 2012.

May 16, 2009 through May 15, 2010: $44,928.00
May 16 2010 through May 15, 2011: $44,928.00
May 16, 2011 through April 30, 2012: $43,086.69

In total, the pre-filing simple interest amounts to $132,942.69.

b. Post-Filing Compounded Interest

Post-filing compounded interest must be calculatemirate of 9% per annum off thie
initial base amounhere $632,142.69 — the sum of ghefiling simple interest ($132,942.69)
andthe amount of judgment ($499,200). In this case, filosg-interest iegan accruing on May
1, 2012 (the date of filing) and continued through the entry of judgment on August 25, 2014.
Compounded interest is calculated by adding the annaediyied interest to the principal base
amounteach year before determining the following year’s interest.

May 1, 2012 through April 30, 2013: $56,892.84

May 1, 2013 through April 30, 2014: $62,01320

May 1, 2014 through August 25, 2014: $21,667.24

* Calculated by multiplying $499,200 by 0.09.
®1d.

® Calculated byirst dividing $499,200 by 366 (2012 waseap yea); then multiplying that number by
351 (the number of daykatinterest accrug¢gand finally multiplying that number by 0.09.

" Calculated by multiplyinghe initial base amount &632,142.69 by 0.09.

8 Calculated by adding $56,892.84the previous year's total §632,142.690r a new total of
$689,035.5&nd then multiplying this amoubiy 0.09.

11



In total, the post-filing compoured interest amounts to $140,573.28. Adding this
amount to the préling interest 0f$132,942.69 renders a total of $273,5150@rejudgment
interest.

c. Defendants Objectiors

The defendant objects to the issuance of prejudgment interest on the grou(idhleat
plaintiff did not sufficientlydemand such interest as a form of reiefier Complaineand (2) the
plaintiff is not entitled to prejudgment interest for future damages under Gol@a.

Pursuant to C.R.S. § 13-21-104, garty must request interest from either the date suit is
filed or the date an action accruesthuessler v. WolteB10 P.3d 151, 168 (Colo. App. 2012)
cert. deniegsub nom. Pinnacol Assurance v. Schuessler 12SC493, 2013 WL 4828033
(Colo. Sept. 9, 2013). “The failure to claim interest under this statute means thgttline r
waived.” Id. A plaintiff is not requiredhoweverto specify a particular date from which
interest is claimedSee id(citing Briggs v. Cornwel|l676 P.2d 1252, 1253 (Colo. App. 1983);
Martinez v. Jesik703 P.2d 638, 640 (Colo. App. 1985)).

The plaintiff originallyfiled this case in Denver County District Court on May 1, 2012.
[ECF No. 12 at 9-11]. In her Complaint Ms. Xiong explicitly made a prayer “for damages of
and from Defendants Bruce Thompson and Knight Transportation, together with jriesest
whereallowed, and all other relief to which she is entitlettd” at 11. The Colorado Supreme
Courthasheld that a prayer “[f]or interest and costs of suit” gives sufficient natiteet
defendant that the plaintiff seeks prejudgment inter#stobson vDoan 319 P.2d 975, 983
(Colo. 1957) Likewise, theColorado Court of Appeals has previously held that a prayer for

“Interest as provided by statutis’an adequate requdst prefiling interest. Briggs 676 P.2d at

® Calculating by first adding $62,013.20 to the previous year’s total of $689,d86 &Bewtotal of
$751,048.73; then dividing $751,048.73 by 365 and multiplying the amount by 117 (the number of days
thatinterest accrugdor a total of $240,747.13; and multiplying $240,747.13 by 0.09.

12



1253. Both of these cases wargerpreting the “short and plaint statemepigading standard
provided by Rule 8(a) of the Colorado Rules of Civil Procedure. While this Court mustrel
the pleading requirements set out in the Federal Rules of Civil Procedure, theadefersd
madeno argument (nor can the Court rightly entertain one) that FRCP 8(a) would @maguire
additional specificity to put the defendant on notice ofpllaetiff’'s claims for relief.

The only case that the defendant cites in support of its postidiark v. Hicks 252
P.2d 1067 (Color. 1953). However, f@iark courtwas presented with the question of whether a
plaintiff may file an amended complaint more than ten days after the entry afgutign order
to add a previously absegmtayer for interestThe Clark court held for the defendant, finding
that the plaintiffs were not entitled to an award of interest after faimgake such a demand
prior to the entry of judgment. 252 P.2d at 1070. Clak case is inapposite to the one at
hand, where the question concerns whether Ms. Xsoragjuest for “interest” and “all other
relief to which she is entitled$ sufficient to include both post- and pre- judgment interest. The
defendant has cited no case nm@de a persuasiagumenin support of its position thalis
language would not encompass a prayer for prejudgment interest, whereasds cited by the
plaintiff support a liberal reading dfi¢ prayer forrelief. The Courthereforefinds that Ms.
Xiong's prayer forrelief sufficiently put the defendant on notice that she sought all interest to
which she would be entitled under the law.

Next, the defendant argues that the plaintiff is not entitled to prejudgmenttifteres
future damages. However, the cases that the defendant cites in support concern awards on
breach of contract claims under C.R.S. 8§ 5-12-192g[ECF No. 80 { 8] (citing. Park
Aggregates, Inc. v. Nw. Nat. Ins. Co. of Milwaukee, \8#&/ P.2d 218, 227 (Colo. App. 1992)

Shannon v. Colorado Sch. of Min847 P.2d 210, 213 (Colo. App. 1992Meanwhile, the

13



Colorado Court of Appeals has held tkaR.S. § 121-101(1) ‘does not differentiate for the
purpose of awarding interest between an award of past and future dantigeeris By &
Through Stevens v. Humana of Delaware,, 1882 P.2d 1076, 1080 (Colo. App. 199&)e also
Mumford v. Hughes852 P.2d 1289, 1291 (Colo. App. 199 ding Stevenslispositive on the
guestion of whether prejudgment interest applies to awards for both past and futageslam
Once again, the defendant has cited an inaccurate statement of law to this aine Wwope
that the Court would not notice. At a certain point, the defendant should be wary of incurring
sanctions under Fed. R. Civ. P. 11(c).

In sum, the Court finds that the plaintiff sufficiently sought interest, including
prejudgment interest, in her prayer for relief. As such, she is entitled to $132,942.68lingre
simple interest and $140,573.28 in post-filing comp@ahidteresfor a total of $273,515.97 in
prejudgment interest.

2. Actual Costs

Lastly, the plaintiff argues that she is entitled®0,216.07 o&ctual costsinder C.R.S. §
13-17-202. The statute provides tHat plaintiff “serves an offer of settlement in writing at any
time more than fourteen days before the commencement of the trial that is rejettied
defendant, and the plaintiff recovers a final judgment in excess of the amouet offen the
plaintiff shall be awarded actual costs accruing after the offer of settléonleatpaid by the
defendant.” C.R.S. 8§ 13-17-202(1)(a)(I)houigh the plaintiff relies on a state rule of civil
procedure, the Tenth Circuit has found that this rule applies in diversity actionsebtezress
no federal rule of civil procedure directly on poilgeeGarcia v. WalMart Stores, InG.209

F.3d 1170, 1176—77 (10th Cir. 2000).
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Under C.R.S. 8§ 13-17-20efinal judgment amount includes the prejudgment interest
except to the extent specifically excluded®yR.S. § 13-17-202(2)See Novak v. Craveh95
P.3d 1115, 1121 (Colo. App. 2008). C.R.S. § 13-17-202(2) provides that “[w]hen comparing the
amount of any offer of settlement to the amount of a final judgment actually alyvarde
amount of the final judgment representing interest subsequent to the date of the[siter i
settlement shall not be considetedlaintiff’'s counsel contends that he sent an offer of
settlemento defense counsel on May 28, 2014, more than two weeks before trial commenced on
August 18, 2014. The offer was for $675,000. The defendant did not accept thésffer.
discussed above, Ms. Xiong was awarded $499,200 by the jury. Calculating prjidgm
interestthat accrued through May 28, 20Ms. Xiong's award totale#756,234.053° which
exceeds the settlement offer

The defendant argues that the plaintiff is not entitled to costs under C.R.S. § 13-17-202
because (a) the Federal Rules of Civil Procedure must applgliversity action; (b) the plaintiff
never made a formal offer of settlement sufficient to trigger the fee shittinges and (c) the
settlement demand exceeded the final judgment betaaigaintiff is not entitled to
prejudgment interestThe Court has alreadiddressed anejected the underlying basis for the
defendant’s third contentiomhich leaves us with the firstvo arguments

With respect tahe defendant’irst argumentthe plaintiff sufficiently addressed any
concern that the state procedural law would not apply in its initial motion, Ganga v. Wal-
Mart Stores, InG.209 F.3d 1170 (10th Cir. 2000), discussed ab&@e=[ECF No. 76  22].The
defendant does not acknowledge @eaciaopinion, nor does it provide any contrary opinion by

the Terth Circuit or the Supreme Courtnsitead, the defendant argubkeat Fed. R. Civ. P. 68

1% Calculated by taking the final judgment owed as of April 30, 2014 — $751,048&’Supranote 9 —
and calculating the interest owed for twestght days afterwards based on the formula set out in note 9.
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barsfee shifting in favor of the plaintiff Yet theGarcia court explicitly considered Rule 68
when finding that C.R.S. § 13-17-202 nonetheless applied in diversity actions. 2@%FL36.
With that said, the Court agrees with the defendant that the plaintiff neker an offer
of settlement sufficient to trigger the fee shifting provision€ &.S. § 13-17-202The so
called offer was put forth in an email from plaintiff's counsel teedsé counsel entitled
“Xiong” dated May 28, 2014. A copy of the email is attached as the second exhibit to the
plaintiff’'s motion. The email contains four paragraphs and discusses a number of matters. It
reads in full:
Paul,

| want to provide you witha demand and follow up with you on a couple of
stipulations. My client has given me the authority to make a demand to settle her
case for $675,000.00. | had suggested to Ms. Treece, that | thought using
Belipanni would be a good idea if we wanted to med However, | am open to
almost any mediator. Please let me know your position on mediation and which
mediators you are amenable to.

With regards to stipulations on exhibits. It is my understanding you are objecting
to the billing summary that we ¥@ disclosed. Dan emailed you last Thursday
regarding our understanding of your objections, but we did not receive a response.
Please advise if you are objecting to foundation or hearsay. If so, bevill
subpoenaing every billing representative from each medical provider (25 of them)
to come in and testify to lay a proper foundation for admissibility. | will also
need to contact the Court to request an additional day of trial to accommibdate a
of those witnesses.

Lastly, it was my understanding you were going to get back to us on whether you
would stipulate to the video and stills from the video. Please let me know as |
will need to call the witness who took the video to lay a proper foundation to

admit the video and still images from the video.

Finally, 1 sincerely hope everything went well with your daughter’s surgery. |
have two daughters myself and | can only imagine how | would feel if they had to
go through a surgery.

Thanks,
Michael
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[ECF No. 76-2]. The plaintiff contends that this email constitutes an offer of settlement
sufficient to trigger the fee shifting provisions under C.R.S. § 13-17-202.

The Court agrees with the plaintiff that under Colorado case law, an offetlefmsesit
need not be entitled “settlement offer” and need not refer to thehfiieg statute.SeeDillen v.
HealthOne, L.L.G.108 P.3d 297, 301 (Colo. App. 2004). The Colorado Court of Appeals has
explicitly held that it would be inappropriate for a caortengraft specific requirements onto
the statutoryanguag€. Id. However, that does not mean that any mention of a demand
constitutes aoffer of settlementit simply means that demand which appears to be an offer of
settlement and which would put an opposing party on notice of such offer will deebeed
otherwise for failure toneeta technical requirement

| have reviewedhe email and find thathenread as a wholié does notlearlycreatean
offer of settlement Cf. Sumerel v. Goodyear Tire & Rubber (282 P.3d 128, 134 (Colo. App.
2009) (finding no offer capable of acceptance where one party asked opposing counsel to
“[p]lease review these¢hen let’s discuss” because such language did not solicit an acceptance).
Mr. Nimmo statesin the passive voicé¢hat he has beegiven the authority to make a demand to
settle his client'sase for $675,000.00. Howevitlis mentioned in the context of choosing a
mediator for future negotiationlhere islikewise no request for Mr. Collins to respond to the
$675,000 figure, while there is an explicit invitation to discuss his position on noedzatil
certainmediators. Though perhaps tb@mmentcould have been read as an offer, the plaintiff
has provided no proof that defense counsel read it as such. And the Court cannot, in good faith,
find that this type of communicaticufficiently constituted an offer of settlement that would

have put defense counsel on notice that the fee shifting provisions of C.R.S. § 13-17-202 had
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beentriggered. As such, the plaintiff's request for actual costs pursuant to C.R.S. § 13-15-202
denied.

In conclusionthe Court finds that the plaintiff is entitled to a judgment of $499,200 plus
$273,515.97 in prejudgment interest, for a final judgment of $772,715.97.

ORDER

The Court ORDERS as follows:

1. Plaintiff's Motion for Entry of Final Judgment Pursuant to F.R.C.P. 58 [ECF No. 76] is
GRANTED IN PART and DENIED IN PART. Final judgment shall ergarbehalf of the
plaintiff, Paloua Xiong, and against the defendant, Knight Transportation, Inc. in the amount of
seven hundred seventy-two thousand seven hundred fifteen dollars andsewestycents
($772,715.97) plus post-jgdhent interesat the rate 0f10%.

2. Defendant Knight Transportation, Inc.’s Motion for New Trial Pursuant to F.R.C.P. 59
or in the Alternative Remittitur [ECF No. 79] is DENIED.

3. The Court notes its disappointment with defense counsel’'s loose and inaccurate
citation of authority. That is not professional or acceptable, and it should not be repeated.

DATED this 29" day of December, 2014.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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