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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger

Civil Action No. 12-cv-01761-MSK-CBS

DANNIE FAIL;

SCOTT BUCHHOLZ;
CHRISTIAN ANDERSONN;
JOHN ZONTA;

STACY TRUAX;

TIMOTHY MELSON;
SCOTT PHILBRICK; and
JEDADIAH ZILLMER,

Plaintiffs,
V.
USA,

Defendant.

OPINION AND ORDER AFFIMING, IN PART , AND VACATING, IN PART, AGENCY
ACTION

THIS MATTER comes before the Court pursuant to the Plaintiffs’ Motion for Summary
Judgment# 30), the Government’s respon@e33), and the Plaintiffs’ reply# 38) and the
Government’s Motion for Summary Judgméht34) the Plaintiffs’ respons@# 38) and the
Government’s reply# 40)

FACTS
There is a common factual bagckund underlying the Plaintiff€laims in this case. To

the extent necessary, theaeté will be supplemented part of the analysis.
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Each Plaintiff has served or currently seriethe United States Army. As a member of
an armed service, each Plaintiff is entittedbtain insurance under the Servicemembers’ Group
Life Insurance (“SGLI") program. 38 U.S.C. § 198%eg. In 2005, Congress created an add-
on to the SGLI program, providing monetary benefits for service members who experience
permanent or temporary disabilgias a result of suffering traumatic injuries (whether sustained
on- or off-duty). 38 U.S.C. § 1980A. Thisverage, known as “TSGLI,” applies when a
service member has suffered any of several statutorily-defined “qualifying loss[es]” due to a
traumatic injury. 38 U.S.C § 1980A(b)(1Qualifying losses include the temporary or
permanent inability to perform specified “activities of daily living” (“ADLs”). 38 U.S.C. 8§
1980A(b)(2)(D). ADLs include bathing, dressimaod transferring into and out of beds and
chairs, among otherdd.

As addressed in greater detail below, eRlentiff applied for TSGLI benefits between
2009 and 2011, claiming benefits due to an inghititperform ADLs for a certain period of
time! Two Plaintiffs, Mr. Philbrickand Mr. Zonta, had theiraims partially approved by the
Army,? each receiving an award of $50,000, although trel/claimed an entitlement to greater
benefits; the applicatis of the other Plaintiffs were denied.

The Plaintiffs commenced this suit pursuen88 U.S.C. § 975, which provides that

federal District Courts possess jurisdiction iotany civil action or claim against the United

! The Court is aware of othpending actions in the Distriof Colorado asserting similar

claims. Several have been consolidated 8timger v. U.SA., D.C. Colo. Civ. Case No. 11-cv-
02584-RPM.
2 The TSGLI statute confers authority ovenétt claims to the Secretary of Veteran’s
Affairs, but the Secretary has delegated thataitthto the heads of elagndividual branch of
service. 38 C.F.R. §9.20(9g).
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States founded upon” the TSGLI statute. The Compf{#it) in this action nominally asserts a
claim for “breach of contract,” but the substaatallegations of the Complaint allege that the
Army’s determinations are “aitbary, unsupported by its own guidedis, and contrary to law.”
It contends that the Army failed to pay batseés required by the TSGLI program, failed to
identify the reasons for its denials, and “atfj[additional unauthorized criteria” to the
Plaintiffs’ claims®

The Government has filed the AdministratRecord pertinent to each of the Plaintiffs’
applicationg# 15-23) The Plaintiffs have moved for partial summary judgnf#r80) arguing
that: (i) the Court is ridimited to review of the Administtave Record,; (ii) that the Court
should permit the Plaintiffs to engage in additional discovery, and (iii) Plaintiffs are entitled to
summary judgment in their favor based on@wernment’s “across-the-board summary denial
of ADL-related benefits” and “thiack of substance in those denials.” The Government has also
moved for summary judgme(# 34) arguing: (i) that review agach denial decision should be
limited to the Administrative Record pertinentsiach decision; (ii) that the Government
properly denied (in whole or in gaeach of the Plaintiffs’ claimsand (iii) that the Government

properly identified the @sons for each denial.

3 The instant briefing mentions, but does matterially elaborate omssues with additional

practices not mentioned in the Complaint, irtthg the Army improperly considering “adaptive

behavior [that can] accomplish” ADLs and failing to notify claimants of their rights to pursue
judicial remedies. As discusshkdrein, it does not appear thiabse issues are implicated by any
of the Plaintiffs’ claims here.



ANALYSIS

A. Standard of review

The parties agree that 38 U.S.C. § 19G®fers jurisdiction on tls Court to review
decisions with regard to TSGLI claims. Urtimately, no statute or regulation offers an
explication of the standard of rew that the Court should apply.

Ordinarily when a federal statitreates a right to judiciedview of an agency decision,
but does not set forth the standafdeview to be used in condiryg such a review, the Court is
to apply the familiar “arbitrary and capricious¥rew dictated by the Administrative Procedures
Act (“APA”) applies. See Franklin Savings Assn. v. Director, Office of Thrift Supervision, 934
F.2d 1127, 1137, 1141 (@ir. 1991). This is not what the Plaintiffs seek, however. Although
they invoke this Court’s jurisdtion under 38 U.S.C. § 1975, thegntend that an APA-style
review of the Army’s determinations mot proper. They make two arguments.

First, they argue that APA review is rmbper because in creating TSGLI program,
Congress did not require the exton of administrative remedias a predicate to suit.
Assuming, without necessarily finding, that the Plaintiffs are cothettexhaustion of
administrative appeals is not requifetthe Plaintiffs have not offered (and the Court has not
found) any statutory or case authority foe firoposition that APA review of governmental
agency decisions is appropriate only whibeeagency requirgse-suit exhaustion of
administrative remedies. The Plaintiffs rely@arby v. Cisneros, 509 U.S. 137, 153-54 (1993)
for such proposition, but its holding is exactlythe contrary - exhatien of administrative

remedies is not a precatidn to APA review. InDarby, the Supreme Court explained that

4 Seeeg. 38 C.F.R. 8§ 9.20(i)(3) (describing annaidistrative appegbrocess, but noting
that “nothing [in that process] precludes a member from pursuing [judicial] remedies”)
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exhaustion of administrative redtes is only required when aasiite or regulation compels it.
Id. at 145. Darby notes that an agency can offer tiopal appeals” t@ggrieved claimants
without destroying the finalitpf the underlying decision (uggs the claimant invokes that
appeal procedure before commaemngsuit). 509 U.S. at 147. Herthe Plaintiffs either did not
pursue, or completely exhausté#ue optional administrative appearhus, the Army’s denials of
their claims are final for purpes of review under the APA.

The Plaintiffs second argumergears to be built upon the firsRlaintiffs argue that the
denials of their TSGLI applications are not dlhdecisions. Admittedly, the precise reasoning
for this argument isot clear to the Court.Darby explains that an agency action is “final” if
“the initial decisionmaker has arrived at a defugtposition on the issueatinflicts an actual,
concrete injury.” 509 U.S. at 144 . Here, fireny made a final determination on each of the
Plaintiffs’ TSGLI claims, denying them in whole iorpart. There can be little dispute that the
denial of benefits constitutas‘definitive position” by the Armyn the claimant’s application,
and that such a decision inflictsn actual, concrete injury” afie claimant, thus rendering the
decision final for purposes of APA review.

Under the APA, the Court must affirmgavernmental agency decision unless it was

unsupported by substantial evidence, or was maea arbitrary or capricious manner, the result

® The Plaintiffs correctly cite tBarby for the proposition thai person aggrieved by an
agency action can seek judicraview [under the APA] withoutxhausting an administrative
appeal, unless the agency’s regolas provide that the administige appeal must be taken.”
Then the Plaintiffs state that “by extensioBdrby teaches that when exhaustion is not required,
review must follow the APA. For this propben they refer to 5 U.S.C. § 704(c), which
provides that judicial review maye had of a “final agency acti” unless the agency “otherwise
requires by rule and provides thiae action meanwhile is inoive [during] an appeal to
superior agency authority.” From this the Pldisitultimately conclude that “here, there is no
‘final agency action’ and thus the APA does not apply.”
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of an abuse of discretion, or otherwise notdoaxdance with the law. 5 U.S.C. 8§ 706(2). The
agency'’s decision is subjectagoresumption of regularity, although that presumption does not
shield the agency from the Court’'s owndapth review of ta contested issueSlenhouse v.
Commodity Credit Corp., 42 F.3d 1560, 1574 (TCir. 1994). The agency’s factual findings are
reviewed under a “substantial evidence” standée same standard that would warrant a court
denying a request for a directed vetdin a factual question at triald. at 1575. The Court
examines whether the agency examined theaatedata and articuled a rational connection
between the facts found and the decision made.dEcision can be set aside if the agency
“relied on factors which Congressdhaot intended for it to consideantirely failed to consider
an important aspect of the problem, offered an explanation for its dethiatoruns counter to
the evidence before [it], or is smplausible that it could not leescribed to a difference in view
or the product of agency expertisdd. at 1574.

B. Plaintiffs’ entittement to discovery

The Plaintiffs argue thatély should be entitled to engaigefurther discovery as to
various matters and to supplement the record on@&aébleir claims for benefits. The Plaintiffs’
motion and response brief do not clgadentify any particular mateal they seek to discover or
what is necessary to complete the administrateerd. They imply that “the record fails to
disclose the factors considered by the aggnhat they neednspecified “background
information,” and they wish to obtain “the bafis [the] standard and ferpretation” applied to
the claims by the Army. Similarly, they meamithe need to “peek behind the curtain’ to

investigate that which seems to be “undocumented and unexplained” decisions. They



acknowledge that they have had the opportunityonduct a Rule 30(b)(6) deposition of a
representative for the Army, but do not suggestiveipecific further information is necessary.

The1d" Circuit explained irFranklin Savings that “a reviewing ourt may go outside the
administrative record only for lited purposes,” such as “wheretadministrative record fails
to disclose the factors considered by the agémery'where necessary . . . for determining
whether the agency considered all relevanofadncluding evidence contrary to the agency’s
position,” or where necessary topdain technical terms or complex subject matter. 934 F.2d at
1137. The Plaintiffs generally suggest that sofithese circumstances are present, but do not
elaborate in any particular resyp and never specifically identify the particular evidence they
propose should be included in the record. Ferdasons discussed below, the Court finds that
the record sufficiently identifies the standards #&rmy used, the inforation that it relied upon
in making decisions on the Plaintiffs’ applicatipaad the reasons for its conclusions. Thus, in
the absence of an apparent deficiency in tmeiidtrative record or for some other pertinent
purpose, the Court finds no reason to permit furtligcovery or supplementation of the record.

C. Merits of each Plaintiff's claim

The Government seeks summary judgment ah edthe Plaintiff's claims, arguing that
the decision to deny (or, in two instances, tdiplly grant and partiayl deny) TSGLI benefits
complied with the applicable standards ansligported by substantialidence in the record.
Although the Plaintiffs argue that such a defeation is “premature,” the full administrative
record for each claim is before the Court arerierits of each Plaintiff’'s claim are ripe for

review.



1. General standards

Pursuant to 38 U.S.C. § 1980A(a) and (b),raise member is entitteto TSGLI benefits
if he or she sustained a “traumatic injury” after December 2005 and the injury caused one of the
statutorily-defined “qualifying losses.” Agtialifying loss” includes the permanent loss of
certain senses, the loss of funaotlity of extremities, and, asntiaularly relevant here, “the
inability to carry out the activiteof daily living resulting from &tumatic injury to the brain.”
38 U.S.C. § 1980A(b)(1)(H). Although theasitory language limits a “qualifying loss”
involving ADLSs to those arising from traumaticaom injuries, the statute permits the Secretary
to designate additional qualifying losses thdk be covered. 38 U.S.C. § 1980A(b)(1). The
Secretary has done so via the implementing egiguls, supplying two separate schedules of
benefits, one which applies to “traumatic brain igjeesulting in abilityto perform at least two
activities of daily livhg,” 38 C.F.R. 8§ 9.20(f)(17), and one iain applies to “traumatic injury,
other than traumatic brain injury, resulting in iildyp to perform at least two activities of daily
living.” 38 C.F.R. 8 9.20(f)(20). Thus, ti8ecretary has broadened the scope of TSGLI
coverage to include any injury — involving theain or not — that prevents a service member
from performing two or more ADLs. The Secrethgs further prescribed that benefits will only
become available after a service member hpsréenced at least 19rsecutive days of ADL
loss (if due to a traumatic brain injury) or 3eecutive days of ADL ks (if due to something

other than a traumatic brain injory38 C.F.R. § 9.20(f)(17), (26).

6 Benefit amounts increase if the service merishinability to perbrm ADLSs extends to

30, 60, and 90 consecutive days (for traumatiandrguries) or 60, 90, and 120 consecutive days
(for injuries other than &umatic brain injuries).
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The phrase “inability to carry out the actigg of daily living” is further defined by
statute as “the inability to independently penfi two or more of the following six functions:
bathing, continence, dreagj, eating, toileting, [and] transferring.” 38 U.S.C. §
1980A(b)(2)(D)(i)-(vi). As noted earliethe statute provides that “the Secretary [of Veteran's
Affairs] may prescribe, by grilation, conditions under whicloezerage otherwise provided
under [the statute] is excluded.” 38 U.S§CL980A(b)(3). By published regulation, the
Secretary has clarified the statytoerm “transferring” to mean réansferring in or out of a bed
or chair with or withouequipment.” 38 C.F.R§ 9.20(e)(6)(vi)(F).

The statutory language references a semmember’s “inability to independently
perform” ADLs. 38 U.S.C. § 198(b)(2)(D). Neither the statatnor regulations elaborate on
the meaning of the term “independently,” buttbsides have pointed ®TSGLI Procedural
Guide, which indicates that the Army interprets that term to mean that that service member is
unable to perform the ADL when he or shguiees physical assestice by another person,
“stand-by assistance” from another person availafilen arm’s reach, or “verbal assistance” in
the form of reminders or instructions from same else in order to derm the activity. By
contrast, if the service member is abl@ésform the activity trough the use of “accommodating
equipment” {.e. “a cane, walker, commode, etc.”), idut requiring human assistance, then the
service member is considered to be capabjgerforming the activity “independently.”

The Plaintiffs argue that theeis a “lack of any meaningful procedural review” of such
matters. It supplies the deposition of CaptameksAddis, the Army’s Rule 30(b)(6) designee,
whom the Plaintiffs were granted leave to depo§aptain Addis is the Officer In Charge for

the TSGLI program. He testified regarding the structure of the six-member office that reviews



TSGLI claims: there is a single officer respotesitor intake; there are several “analysts” or
“action officers” that conduct initial reviews applications and make a recommendation for
disposition of the claim; thetie a “lead analyst” (or “qualityeview senior analyst”) who
reviews the analysts’ recommendations, anpt&la Addis himself, who also reviews the
recommendations before issuing the Army’s lfii@termination. Inddition, the staff includes
an officer designated to review appeals of deteations. Analysts argained in the provisions
of the statute and in the use of a Procedural &thdt governs the claim review process. They
are given personal training regengl the review of claim forms and the information they are
trained to look for. In addibn, they receive weekly trainirigleconferences (on unspecified
topics) with Veterans Adinistration officials.

The Plaintiffs’ complaint about the sufficienofthe Army’s procedural review of claims
seems to be premised largely on the assertedhaicthe action officeneviewing claims are not
required to have medical or insurance claimrasdling experience. Captain Addis appears to
concede as much, initially agiieg that action officers were noécessarily required to have
medical or insurance claims handling experesralthough he subseadnily clarified that
statement to indicate that had “not read the [job] announcements” and “can’t say for sure”
what particular skills are required of action offis. Assuming, withoutecessarily finding, that
the Plaintiffs are correct in the assertion #etton officers are not reqeid to have particular
medical or claims handling experience, the Cowentbeless finds that ¢hPlaintiffs have not
cited to authority that permits thidurt, in an APA-style reviewo poke its head into individual
cubicles and evaluate a decision based on thidigations of the action officer involved in

considering it. Although the Caurecognizes that the deferenceébtafforded to an agency’s
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decision necessarily scales based on the complexdyechnical nature tiie dispute, such that
the Court’s deference to the agency isshighest when the deteination involves “the
agency'’s particular technical experiencge Marsh v. Oregon Natl. Resources Council, 490

U.S. 360, 376-77 (1989), the Court is aware@futhority that contons that level of
deference on the qualifications of individleaployees involved in making the decision.

In any event, the questiar the action officers’ expegnce or training is largely
irrelevant. The record reflectsathit is Captain Addis himselfiot the action officers, that makes
the final determination of a claimant’s eligibylit Thus, it is Captain Adls’ qualifications and
actions that are relevant, nbbse of an action officer who mapve handled the case initially.
See e.g. Eagle-Picher Industries, Inc. v. U.S E.P.A,, 822 F.2d 132, 147-48 (D.C. Cir. 1987)
(rejecting APA attack on actions of staffer wherformed initial “scong” of application, as
“[rlegardless of input receiveldom Agency staff, the decision to list Whitewood Creek was for
the Administrator, who bears fu#gal and personal accdability” for that decision). Here, the
record reflects that Captaindéis has significant medical expamnce, having worked as a nurse
and as a nurse case manager. Moreover, theoes significance in thfact that Captain Addis
and his team are devoted exclusively to thetfaike task of reviewing TSGLI claims (rather
than determining such claims as only an occed part of a broader job), and that the
centralized review process ensthat eligibility determinations be made reliably across the
entire Army. Compare Muratorev. U.S. Ofc. of Personnel Mgnt., 222 F.3d 918, 922-23 (11
Cir. 2000) (acknowledging Office of Personnel Mgement staff's partidar expertise in
adjudicating appeals of federal employee hdadthefit claims, as that office “negotiates the

contracts at issue[,] routinelyterprets plans to determine an insurance carrier’s liability[, and]
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has the ability to take a broad tioaal view when it interpretslans which services the function
of ensuring consistent, i@nwide application”)Weight Loss Healthcare Ctrs. of America, Inc.
v. Ofc. of Personnel Mgmt., 655 F.3d 1202, 1205 ({ir. 2011). Ultimately, while it might
certainly be preferable for the Army to haetion officers with extensive medical training or
claims handling experience, the Court cannottaythe actual stafig and structure of the
Army’s review process warrants depriving the Armgtgibility determinations of deference, so
long as they are not otherwiagbitrary or capricious and asepported by substantial evidence.

With these standards in mind, the Courhguto the particulars of each Plaintiff's
application.

2. Mr. Fail

Mr. Fail was injured in a motor vehicle accident on November 15, 2008, sustaining
injuries to his foot. He was taken to the &gency Room and diagnosed with two dislocated
toes on his right foot. Physicians “relocated tbes into proper positio Mr. Fail was given a
“cam walker”-- a removable boot designed to iabiize his foot -- and crutches, and ordered
not to bear weight on his rigfdot. Mr. Fail had a follow-ugonsultation with the podiatry
clinic on November 17, 2008. His examinationaa&led no swelling of his right foot, but
swelling of the two toes and paivhen the toes were moved. He returned again to the clinic on
November 23, 2008. At that time, his records indi¢chat he was “doing i€ He was told to
continue using the cam walker and use crutchasaa placing weight othe foot, and to take

pain medication “as neededl.Notes from the November 23008 visit indicate that he was

! Notably, the prescription for pain medication called for him to take one pill every four

hours as needed for pain. A total of 20 pillgeverescribed, suggesting that his doctors did not
intend for him to continue to require the use of pain pills for more than a few days.
12



“released w/o limitations” and directed to “follow ap needed in 3 to 4 weeks” at the clinic, “or
sooner if there are problems.” The record does not disclose any follow-up or subsequent medical
treatment of Mr. Fail for this particular injury.

Mr. Fail applied for TSGLI benefits arising from this injury in December 2011. His
application was supported byetkertification of Terri Burns, a registered nutskls. Burns
stated that she had reviewed Mr. Fail's medieabrds and concluded tH&ngth of disability
from this type of injury is nanally 4-8 weeks,” and that “durirgis time, Mr. Fails (sic) was . .
. unable to dress independently, unable tbdadependently, and unable to transfer
independently” for a period of 45 dayse(from the date of the injury through December 29,
2008). Ms. Burns opined that “due to the natfr®r. Fails’ traumatic right foot injury and
immobilization, it is reasonable state that he would need some assistance with ADLs such as
bathing, dressing, and transferring,” but Ms. Budid not elaborate on the type of assistance

that would have been required.

8 A service member makes a claim for TSGLhé#s using a standamd form issued by

the Veteran’s Administration. That form, idergd as SGLV 8600, contains an initial section
(“Part A”) that the service member completeyviding certain contactetails, bank account
information (for benefit payments), and certaiformation about the injy giving rise to the
claim. The second portion of the form (“Part B)a certification thatust be completed by a
medical professional, that, among other thindgntifies the injury, decribes the limitations
caused by the injury, and indicat@hether the professional’s knoatge of the relevant facts is
based on personal observation and treatmeneddhvice member or whether the professional
simply reviewed the service member’s medical records.
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The Army formally denied Mr. Fail’s claim on March 28, 261 ding that “medical
documentation provided does not indicate the member’s loss met the TSGLI minimum
standard.”

The record indicates that the Army chosetoaimply defer to Ms. Burns’ opinions, and
instead, reviewed Mr. Fail's meagdl records itself to determinehether such records supported
the claimed limitations. This Court cannot say thatArmy’s decision to do so was inherently
arbitrary and capricious, an abuse of discretiorcontrary to law.Certainly, nothing in the
TSGLI statute or the enablingg@ations requires that the iy simply accept wholesale the
medical provider’s conclusions, site Court cannot say that themy’s refusal to do so is
“contrary to law.” Moreover, th€ourt cannot concludedhthe refusal to do so is an abuse of
the discretion conferred on the Army. Unlike atifieation completed by a medical professional
who actually supplied treatment to the claimard &ho is thus a percipiewitness as to the
nature and extent of the claimant’s limitats, a medical professional who completes the
certification based solely on a rew of the claimant’s medicaécords is offering nothing more
than apost hoc opinion. In many circumstances — sashMr. Fail's — that opinion is rendered
long after the claimant has recovered from tlrynand is based on nothing more than a review
of the very same records that are submitted along with the claimant’s application. In short, the
very same records that the certifying medical ggeifonal relies entirelypon may be available

to the Army as well.

o Mr. Fail notes that the Administrative Redaloes not include a copy of the letter

formally denying his claim, but does not appeadigpute that the claim was, in fact, denied for
the reasons reflected in the recottis unclear what significancé,any, Mr. Fail asserts that the
absence of a formal denial letter has.
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In such circumstances, the Court cannotteayit is arbitrary and capricious for the
Army to examine and evaluate the underlying rdsatself, rather than relying on the certifying
medical profession’s interpretation of the samenm@xo The Plaintiffs gue that the Army is
allowing untrained laypeople to make medical deteations that are corgry to the opinion of
a medical professional. Even assuming thaatti®n officers conductinthe initial review of
claim applications indeed lack wheal training (as the Plaintiffsoatend), the record reflects that
they merely make recommendations to Cap#faddison. It is Cagtin Addision — who does
have medical training and experience — who makes the ultimate determination of whether a claim
is granted or denied. Moreovany action officer may consult withe on-staff appeals officer —
a physician — regarding any clairvioreover, as noted abouweg courts have found that an
agency staff’s full-time devain to claims review and ¢hgoal of uniform nationwide
application of agency standards counsel in faf@ranting deference the agency’s expertise
in such mattersMuratore, 222 F.3d at 922-23\eight Loss, 655 F.3d at 1205. Thus, the Court
cannot say that the Army allowing action offiséo evaluate the underlying medical records,
rather than simply adopting the opinions oé tertifying medical profesonal, is inherently
arbitrary or unreasonable.

This is not to say that the Army is freedisregard or give minimal deference to the
certifying professional’s opinions in all circurastes. There will often be circumstances where
some weight, or even considerable weight, &hbe given to the certifying professional’s
opinions regarding limitations. Factors that migtorm the question of how much deference
should be afforded by the Army to the certifyiprofessional’s opinion as to the nature and

extent of a claimant’s limitations may include:tfie extent to which the certifying profession is
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offering percipient testimony about the claimatitisitations or treatment, or the extent to which
the professional is simply interpreting others’cheal records; (ii) the extent to which the
certifying professional is involvedith the ongoing care of the amant for the same injury or
limitations; (iii) the length of time betweenetlinjury, the limitations, and the professional’s
review and certification; (iv) # clarity (or lack thereof) of ¢hunderlying medical records; and
(v) the complexity of the claimant’s inj@s and treatment, among many other factors.

Here, Ms. Burns’ certifidgon of Mr. Fail’s limitationswas made long after Mr. Fail’s
actual injury and was apparently based only on Ms. Burns’ own review of Mr. Fail's medical
records. She does not, for example, professve personally treated Mr. Fail during his
recovery from the injury, nor claim to havensulted with him abouhe actual limitations he
experienced. Indeed, she does not even addegatticular characteriss of Mr. Fail's own
injury; rather, she appearstiase her conclusion solely oretmore generalized opinion that
dislocations of this type “normig’ result in disability periods of4-8 weeks,” and that persons
with such injuries would typidly have unspecified difficultiesvith ADLs of bathing, dressing,
and transferring.

The Army’s review of Mr. Fail's medicakcords those records reasonably led to a
conclusion that Ms. Burns’ opinion may have beemewhat overstated. Mr. Fail’s treating
physicians found him to be “doing well” a weafer the initial injury, and although he was
directed to continue to use arhes and a cam walker for mohyjlihe was directed to arrange a
follow-up appointment three to four week®(four to five weeks after the accident itself) later,
“if needed.” The record does not reflecatiMr. Fail ever sought such follow-up care,

suggesting that his injury hadfBaiently resolved by the end dfiat three to four-week period.
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Although it may be fair to assume that Mr. Faight have been limited in various ADLs at the
initial stages of his recoverit,was not unreasonable for the Army to conclude that any such
difficulty in performing those ADLs had largely abdtin the latter stages of that recovery.
Since the recovery itself took no more thah Weeks from the dat the injury, it was
therefore reasonable for the Army to conclude ¥r. Fail’s inability to perform any ADLs did
not exceed 30 days, and thus, he was not eligible for TSGLI benefits. On this record, the Court
cannot say that such a deoisiwas arbitrary or capricious.

3. Mr. Buccholz

Mr. Buccholz filed an application for TSGLI benefits on May 15, 2010 based on an
initial injury that occurred obecember 28, 2005. On that ddte,was the passenger in a motor
vehicle that was hit by a drunkider and overturned. That adeint caused injuries to Mr.
Buccholz’s right hip, right knee,ght shoulder, and spine. Hatgs that he underwent surgeries
on his shoulder on August 29, 2006 and again aoalg 9, 2009. The medical provider portion
of his TSGLI application was certified by Limuegrguson, an Orthopedic Physician’s Assistant.
Mr. Furgeson’s certification idated December 15, 2010, although técord reveals that Mr.
Furgeson was also one of Mr. Buccholz's tireaproviders at the time period at issue.

Mr. Furgeson stated that Mr. Buccholz wasable to independently perform the ADLs of
bathing and dressing from the date of the injhrpugh the date of the plcation (a period of
more than 5 years), and that he was unabtietsfer “intermittently” since the injury date.

With regard to the dressing ADL, Mr. Furgesoatst that Mr. Buccholwas “unable to put a

shirt on . . . w/o wife’s help after surgery, thagmain 1 mon. after repeat surgery . ..” As to
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bathing, Mr. Furgeson wrote “shoulder sugggom [musc?] injury 2005, again shoulder
surgery Jan 09 needed help fomonth [after?] surgery.”

The Army initially denied Mr. Buccholtz’'slaim. On May 9, 2011, Mr. Buccholz filed a
request for reconsideration thapédined that “it was not my intent to claim” benefits for so
broad a period of time, but rather, “the speaitiea of coverage thaam appealing is the
disapproval of TSGLI benefits fahe loss of ADLs for a 30-ggperiod after my first right
shoulder surgery . .. on 29 August 2006.” Intighthis narrowing, te Court turns to Mr.
Buccholz’s records relating toghAugust 2006 surgery to ascertainether they are consistent
with Mr. Furgeson'’s certification.

The August 2006 surgery entailed a right $tleuarthroscopy withateral debridement
and a right open distal clavicle excision. Huegical report indicatebat his post-operative
treatment plan involved a “sling for comfort [amdhge of motion [exercise] as tolerated with
progression through physical therapyt@srated.” He was seentine physical therapy clinic
the day after surgery, and records from thait viote “impairments” in the form of pain,
decreased range of motion, effesion/swellingd]alecreased strength and neuromuscular
control.” He was put on a 4-week physitt&rapy schedule. He was shown a series of
exercises to perform and was ttfcht his goals for the firsivo weeks of the plan included
various range of motion benchmarks, as well as [fglesumably “decrease”] sling by wk. 2.”

Several subsequent pages in the recordlegible due to a seming or copying error,
but it appears that Mr. Buccholz underwent an additional physical therapy consultation on
September 5, 2006. His next treatment iadir. Furgeson on September 16, 2006. Notes

from that visit stated that Mr. Bucchoz’s chief complaint was for “[follow-up] after R shoulder
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surgery DOS 29 Aug. 06 doing well ran oufpaiin meds. . . needs percocet.” There are
additional pages in the record that are agégible, apparently from a September 22
consultation. The Court is reluctant to attemopinterpret records fowhich only a part of the
page is legible, although legébfragments of the document seenindicate that Mr. Buccholz
was “still with mild tightness with cross arm adti®s by pain overall improved” and that he was
“progressing well with excellent [range of motion]. Will return to work next [week?].”

The Army formally denied Mr. Bucchok'request for recorteration on May 31, 2011,
finding that he had not shown that his medreabrds did not adequétesupport his contention
that he had been unable to peni ADLSs for 30 consecutive days.

The Court finds this conclusion to be consiswith the evidence in the record. Notably,
Mr. Furgeson’s own certification of Mr. Buccholdimitations is somewhat unclear. It is clear
that Mr. Furgeson’s certification was not necesaddressing the particular limitations that
Mr. Buccholz experienced as a direct resifiithe August 2006 surgery, as Mr. Furgeson’s
certification indicated that thenset of the limitations waset2005 accident. Moreover, Mr.
Furgeson did not indicate an ending date follith#ations, checking thbox indicating that the
limitations were ongoing to the date of the aggtion in 2010, although is evident that Mr.
Buccholz was not contending that his limitations from the August 2006 surgery persisted for so
long. Mr. Furgeson’s own commsrabout the nature and extef the limitations are
themselves ambiguous. As to the ADL of dnegsMr. Furgeson appears to indicate that Mr.
Buccholz required his wife’s assistance in varitasks “after surgeryBut it is not clear for
how long. As to the ADL of bathing, Mr. Fuegon’s statements appear to reference Mr.

Buccholz’s injury in 2005 and his surgery in 2068t make no comment about such a limitation

19



resulting from his surgery in August 2006.n&lly, his statements concerning the ADL of
transferring admittedly indicate that Mr. &holz experienced such limitations only
“intermittently,” without any indication that theyccurred for a period of 30 consecutive days
(much less 30 consecutive days as a result 008 shoulder surgery). Thus, even if the Army
generously interpreted the certdion to suggest at least 30ntinuous days of Mr. Buccholz’s
inability to perform the ADL ofiressing after the August 200G gery, the certification does not
support the conclusion that Mr. Buccholz was uaab perform a second ADL during that same
period. Thus, Mr. Buccholz’s appétion itself (at least to the xt Mr. Buccholz subsequently
limited it to the August 2006 surggrwas facially insufficient t@lemonstrate TSGLI eligibility.
Accordingly, the Court affirms the dewn to deny benefits to Mr. Buccholz.

4. Mr. Andersonn

Mr. Andersonn applied for TSGLI benefas March 14, 2011, claiming an injury date of
August 19, 2009, when he injured his knee jumpfigan obstacle on an obstacle course.
However, Mr. Andersonn’s claim involved limitans incurred when he underwent surgery to
repair a torn ACL on thimjured knee on April 7, 2018. Mr. Andersonn’s application was
supported by the certification of 8a Mitchell, a Physician AssistanMs. Mitchell stated that
Mr. Andersonn underwent a left knee chondroplasty meniscual debridement on that date,
and that as a result, he wasable to perform the ADLS of thang, dressing, toileting, and

transferring for a period of 60 datfsereafter. Ms. Mitchell indated that she did not treat Mr.

10 The Court notes that the record doesnsmtessarily support a conclusion that the need

for the surgery was caused by the August 19920fairy. Mr. Andersonn had been reporting
knee pain since resuming a physical trainirggmen in January 2009, had several physical
therapy sessions both before and after the Aubf4s?2009 injury for that pain. The Army does
not base the denial of MAndersonn’s claim on any lack ousal connection between the
surgery and his claimed injury, and thus, @ort does not considéne matter further.
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Andersonn or otherwise observe his incapacity duhiggtime frame and thaier certifcation in
2011 was based solely on a reviefrhis medical records.

Mr. Andersonn’s medical reot indicates that his first post-surgery treatment was on
April 9, 2010. He reported a pain level ofdit of 10) and although he was ambulating on
crutches, he was given physitiaérapy exercises to perform. He was seen again on April 13,
2010, and was continuing to ambulate on crescivut with the notain “WBAT” (weight-
bearing as tolerated). The redwoeflects that he continuedyudar physical therapy sessions for
several weeks thereafter, although it providdg details of exercises performed and no
particular commentary about hicoyery. The first clear indicatn of his progression is a visit
note from May 16, 2010. It reports that Mr. Anstenn had been issued a cane for ambulation
and was instructed to wear a knee brace for astdulity. His doctor at that time indicated an
intention to “wean [him] frontane,” but records from June D10 indicate that, as of that
date, Mr. Andersonn was still attempting tog¢an himself from use of the cane.”

Mr. Andersonn’s record is unusual in the setigt it includes a witen statement from
his wife, dated November 8, 2010, in which sbatline[s] the care | gav® my husband after
the surgery on his knee.” She states that figmil 7 to June 7, she gave “maximum help [to

him] when getting into or out of bed,” “maxum help given when bathing, including supporting
[him] in a standing position while showerirand helping to bathe lower extremities,”
“maximum help given with alower body dressing needs,” et€uriously, neither party’s
briefing even mentions Mr. Andersonn’s wife’s statement.

The Army contends that Mr. Andersonn’sich was denied because “at most, the records

show that [he] required accommodating equipmenui¢h as crutches, a cane, and a knee brace.

21



The parties’ argument focuses on whether thayAis permitted to interpret the statute to
provide that a need to rely upassistive equipment (rather thiamman assistance) to complete
an ADL is insufficient to qualify for TSGLI benig$, and whether the artitation of that policy
as part of the Procedural Gaidather than via a promulgdtesgulation, is sufficient.

The Court finds that it neett reach that question, as Mmdersonn’s wife’s statement
is enough to permit the conclusitivat Mr. Andersonn is qualifielr benefits. This is not a
situation where a medical provider has offergubsh hoc opinion that, in general, patients who
undergo a particular procedurelivae precluded from performg certain ADLs for a specified
period of time. The Army appears to roefyndiscount such opinionsless specifically
corroborated in the record, and,discussed above, this Courhoat say that such practice is
necessarily improper. However, Mr. Amdenn’s wife’s statement is more thapast hoc
opinion based on general patterss a statement from a per@pt witness about the specific
limitations that Mr. Andersonn actually expaiced. Although the statement is somewhat
stilted, concuslory, and ambiguous, never gaiteulating what the phrase “maximum help”
means, it is nevertheless clear and unrebat@tence that Mr. Andeonn indeed employed
human assistance to perform the various ADLnguthe 60-day time period set forth in the
statement. The Army either failed to consitles evidence or sinp discounted it without
explanation, either of which would clearly béitnary and capricious #on. Because there is
no evidence in the record that disputes Mudersonn’s wife’s first-hand account of the
assistance she provided to him dinel duration of that assistantiee Court further finds that the
Army’s determination that MiAndersonn did not satisfy the reguinents of TSGLI eligibility

during the period of April 7, 2010 to Ju@e2010 was also arbitrary and capricious.
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Accordingly, the Court vacates and sets aside the Army’s finding with respect to Mr.
Andersonn’s claim and directs that the Armytifégthat Mr. Andersonn met the requirements of
TSGLI eligibility for the period of April 7, 2016 June 7, 2010, based his inability to
perform the ADLs of, among other thingmgthing, transferring, and dressing.

5. Mr. Zonta

Mr. Zonta initially filed for TSGLI benis on May 8, 2009, claiming an inability to
perform ADLSs following an injury in a motorcieaccident (but nan accident involving
traumatic brain injury). He was hospitalizaad underwent surgery farfracture of his right
feumr and facial injuries. Mr. Zonta’s applicat claimed an inability to perform various ADLs
from June 26, 2007 through August 30, 2007, a period of 64 days. On May 26, 2009, the Army
approved Mr. Zonta’s claim and paid him TSGLhbéts based on an inability to perform ADLs
for a period of 60 continuous days.

On May 11, 2011, Mr. Zonta re-applfédor TSGLI benefits resulting from that same
accident, stating that “I also received home headtie and had an RN come to my house to take
care of ADLs until Nov. 10, 2007,” geriod that would extend $iTSGLI benefits to the
maximum amount, reflecting the inability perform ADLs for a peod of 120 or more
consecutive days. The medicaltification for this (re-)aplication was completed by DR.

Robert Agawad, based on Dr. Agawad’s reviewlof Zonta’s medical records. Dr. Agawad

H The Army does not appear to take issith Mr. Zonta applyingor additional benefits

or contend that his prior appditon precludes him from re-asseg a broader claim. Thus, the
Court will evaluate the re-applitan as if it were Mr. Zonta’s fst and only application, mindful
of the fact that Mr. Zonta has already been apgd for benefits for the first 60 days of the
period claimed.

Mr. Zonta argues that he “was paid undeseparate section of the TSGLI guidelines,”
but offers no citation or support for this contention.
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stated that Mr. Zonta was uWrla to perform the ADLs of dressing, eating, toileting, and
transferring from June 25, 2007 to November2@)7. Dr. Agawad did not elaborate on the
nature of such limitations, stead directing the reader, &alse see attached document for
description of injuries and hontealth care.” The referenced document consists of a two-page
“diary,” listing the 10-week period from July 23, 2007 to October 10, 2007. For each week, the
(unspecified) author of the diary — appatly Kristen Olss, a registered nurke-- lists the
services that she performed for Mr. Zonta oriotss days. For example, for “Week 2 (July'29
— Aug 4"),” the author states that on “Monday-Thuagtlof that week, she “gave Johnny a bath
each day; helped with physical therapy exasj brought lasagna for dinner one night; [and]
helped him change into clothing.” The subsequetument in the record is a letter from Ms.
Olsen that reads as follows:

| knew John Zonta for 3 years prior to his accident and when he

needed me | was more than happy to donate my time to aid in his

recovery. | was there to hetpgm with his bathing, exercises,

dinner, bathroom duties, house cleaning and laundry. | wasn’t able

to be there every day but hednflamily and other friends that

helped with other things that needed. His wife at the time was a

RN as well and lived in Eau Ctai, WI. When she was in town

she took care of him and did all these duties on her days off. His

best friend quit his job with thairlines and move back from

Detroit Ml to live with him andake care of him during the times

that nobody was around. If it wasfor the three of us he would

have definitely needed to Bvin an adult care facility.

The record indicates that Mr. Zonta’s appica for additional benefits was submitted to the

TSGLI office’s staff physician for review. The phgisn noted that “Theres evidence of home

12 The copy of the diary attached to Miorda’s claim is unsigned and unadorned by any

explanatory text or indid¢en of the author. However, thereeasther copies of the diary in the

record that bear Ms. Olsen’s hamitten signature at the bottomThe Court will thus assume

that Ms. Olsen is the author of the diary and claionsave delivered the iséces stated therein.
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health nursing, but no record of continuan€éhis service beyon80 days. There is no
evidence of complications of care or healinghus, the physician recommended that Mr.
Zonta’s claim for benefits beyond 90 ddyesdenied, and the Army followed that
recommendation.

The Court begins its review of Mr. Zont&kim with the recognition that he received
benefits reflecting 60 days of continuous iiabto perform ADLS, beginning on June 26, 2007.
He would be entitled to additiohbenefits beyond that amounthis inability to perform ADLs
extended to the §0consecutive day, namely September 24, 2007. 38 C.F.R. § 9.20(f)(20).
Thus, the Court turns to the redof Mr. Zonta’s needs as theyisted on or about September
24, 2007. The diary’s author clairtigat in the week of Septemb24 (“Week 8”), she assisted
him with the ADLs of showeng and dressing on Monday through Wednesday of that week; the
following week, she assisted him with bathangd dressing Tuesday through Friday; and on the
final week listed in the diarnghe assisted him with showeriog Monday through Wednesday.

The diary and Ms. Olsen’s statementsravecorroborated by any particular medical
evidence regarding Mr. Zonta’s condition at thisgimindeed, the medical records indicate that
Mr. Zonta received home health care through anag called Home Health United through July
25, 2007, but that such care was discontinued @ulitiection of Mr. Zonta’s physician because
Mr. Zonta’s “goals were metind he was “not homebound.” ($Hact appears on a discharge
record from Home Health United; the record slaet include any particular physician’s note or
instruction that would confirm ik representation.) There are relatively few medical records
addressing Mr. Zonta'’s stathstween July 25, 2007 and November 27, 2007, and what records

that do exist are not entirely castent. For example, page 324tive record indicates that Mr.
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Zonta went to the Emergency Room at Sa¢tedrt Hospital in Eau Claire, WI, on October 9,
2007, complaining of gastric distress. Hesvaamitted to the hospital on that date and
discharged on October 11. The discharge note indicates that hengs@stay in a local hotel.
He has been up visiting family here and apptyestays in a hotehen he does that.”
However, according to the diary, the autivas providing services to Mr. Zonta on “Monday-
Wednesday” of this week,a time frame that includes dates on which Mr. Zonta was admitted to
Sacred Heart Hospital and the date that he wabaliged to stay in a lochotel. Thus, in this
respect, the diary’s conterdse apparently contradicted by the medical record.

This, ultimately, puts Mr. Zonta’s amerttielaim on a different footing than Mr.
Andersonn’s. Although both claimants’ recordsegpto include the s&ment of a percipient
witness who claimed to deliver ADL servidesthe claimant during the claim period, the
witness’ statement in Mr. Zonta’s case is affitmaly contradicted by the medical record itself.
The Court does not opine as to the reason ferdisparity; it is enough tobserve that, due to
conflicting evidence in the record as to thialality of the diary, the Army did not act
arbitrarily or capriciously in choosing to noedit the diary. Ms. Olsgs narrative statement,

although professing to have delivered ADL seegito Mr. Zonta, does not contain any clear

13 Ascertaining precisely what days the diarguthor allegedly progied services to Mr.

Zonta is complicated by the fact that the gss are identified as having been provided on
specific days€.g. “Monday — Wednesday”) of a givenewk, but the author sometimes defines
those weeks in an unorthodox way. The firse&k’” listed identifies only a Monday-Friday
period. Subsequent “weeks” first begin on Sundaysthe diary’s author sometimes defines a
given “week” to be an 8-day period, which pustiesstart of the nextveek” further along the
calendar. By “Week 8” of the diary, the weaégins on a Tuesday, which makes it difficult to
determine what the diary’s author means when the diary states that she provided services to Mr.
Zonta from “Monday-Wednesday” of that weekMednesday was the second day of that week
and Monday was the second-to-last day.

Moreover, the time period from August 20 to Auig2ss is left out of tk diary entirely.
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indication of the time frame that it refers todahus, the Army similarly could reasonably have
concluded that the narrative satent did not advance Mr. Zont&l&im further. Moreover, the
record indicated that Mr. Zonta was mmder housebound as of July 25, 2007, when Home
Health United’s services were discharged, s, the Army could ssonably conclude that
Mr. Zonta had thus sufficiently cevered from his injuries to permit him to resume independent
performance of his ADLs.

Accordingly, the Court affirms the Armytecision to deny Mr. Zonta’s amended claim.

6. Ms.Truax

Ms. Truax applied for TSGLI benefits on March 30, 2011. Like Mr. Andersonn, she
cited an injury date that was significantly rerad from the onset of the inability to perform
ADLs. In Ms. Truax’s case, she cited ajuiy in October 2009 when she bumped into a
countertop while walking in a darkom, suffering an injury tber hip. However, according to
her application, the inability tperform ADLSs is connected & surgery she had on her hip on
February 14, 2011. Ms. Truax’s medical ceréfion is by Matthew Harich, an orthopedic
surgeon who indicates that he personallyeolesd her inability to perform the ADLs. Dr.
Heinrich indicates that Ms. Tlax was unable to perform tA®Ls of bathing and using the
toilet, from the February 14 surgery until March 14, 2011 (a 28-day period), and was unable to
perform the ADLs of dressing and transferringth an onset date of January 10, 2011 and a
resolution date of March 31, 2011 (an 80-day peridgddwever, the Army points out that Mr.
Heinrich’s certification is dated March 11, 2011 lioal into question his ality to certify that

Ms. Truax was unable to perform the ADLs until a date certain in the future.
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According to the record, the Army denied Ms. Truax’s claim on the grounds that her
injury was not the result of a traumatic evéhB88 C.R.F. § 9.20(b)(1) defines a “traumatic
event” as “the application of external force,” and the Army concluded that Ms. Truax bumping
into the countertop did not involve such “exterfaate.” Ms. Truax sought reconsideration of
the denial, arguing that the injury resultednfr “impact” with the countertop, but the Army
upheld the denial.

Thus, the question on Ms. Truax’s clainwisether bumping into a solid object while
walking constitutes a “the application of extarforce” for purposes on § 9.20(b)(1). There is
nothing in the record or the pasidriefs that offers any partitar guidance on the definition of
the term “external force.” The Court notes thlat Andersonn’s injury- hurting his knee due to
an inartful landing after jumpingfoan obstacle -- is at least conceptually similar to Ms. Truax’s,
insofar as there was not gsaeate causal agent involvealg, another motorist, a projectile, etc.).
Since the Army did not reject Mr. Andersonn’aiah on the grounds that his injury was not the
result of a traumatic event, the Court will assuhs the Army draws some distinction between
the two sets of circumstances. It would seetiméoCourt that the distinguishing characteristic
must necessarily be height (or its partner, gyav In other words, Mr. Andersonn’s injury was

the result of him jumping from laeight, with gravity being the “¢srnal force” that accelerated

14 Curiously, the Army’s brief argues that Msuax’s claim was properldenied due to her

failure to show that she suffered an inabitiyperform ADLs over a 30-day period. The Army
relegates the “traumatic injury” argument ttoatnote. However, iconducting an APA review,
the Court “may affirm an agency’s decision oalythe grounds articulated by the agency itself,”
not based on an “after-thagt rationalization by counsel briefs or argument.’Olenhouse, 42
F.3d at 1565. Accordingly, the Court limits itsssiew of the evidere supporting the Army’s
conclusion to that addressing the “no traumatengvexplanation given in Ms. Truax’s denial
letter.
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his movement and caused him to suffer the injury upon imgeealso Mr. Melson,infra. Ms.
Truax, on the other hand, was signwalking — motivated by heswn internal force — when her
impact occurred; that is, her impact with the dedwop was not attributable, in whole or part, to
Ms. Truax being accelerated beyond her nomadking speed by some external foregy(

sliding on a wet floor, or tripping and fallifigrward into the countéwp, or being pushed by
another person).

Although the distinction is somewhat abstrahe Court cannot say that the Army’s
construction of the phrase “application of external force” is $ftuation is arbitrary or
capricious. Ms. Truax does not point the Coorevidence that the Army has approved TSGLI
claims in other contexts where claimants wejerad walking into objects, thus indicating that
the Army’s interpretation of that phrase is inastent with past practice. Nor does the Court
find it unreasonable for the Army to construe the statutory and regulatgyage in such a way
as to exclude coverage for injuries suffered agdisult of simple carelessness by the claimant.
Accordingly, the Court cannot say that the Armgénial of Ms. Truax’€laim was arbitrary or
capricious.

7. Mr. Melson

Mr. Melson applied for TSGLI benefits only20, 2011, citing an injury he sustained on
December 1, 2001, when he fell down some staisstruck a metal pole. He underwent
surgery to repair a clavicfeacture. His medical certificain, signed by nurse practitioner
Christine Maggi (and based upon her review ofnmeslical records in 2011), indicated that Mr.
Melson was unable to perform the ADLs of bathidressing, toileting, drtransferring, from

December 1, 2001 to May 1, 2002. The record on Mr. Melson’s claim includes a statement
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signed by his wife, attesting to the fact that 4ted to give him physical assistance in changing
clothes . . . in sitting in a clraand moving to a bed . . [and] iemoving clothing and sitting on a
toilet,” among other things. She states #ta “continued giving my husband physical and
stand-by assistance for ADLs until May 2002.” eTArmy denied Mr. Melson’s claim on the
ground that the medical information did not support the claimed limitatfons.

The medical record regarding Mr. Melsomgiste limited. There @ several handwritten
doctor’s notes from follow-up coolations, but the handwing is illegibleor the comments so
cursory as to be unenlightening. At best, ¢hisran indication on March 4, 2002 that Mr. Melson
is “doing well” with a decrease in pain reported¢ch that his physicianwdit to prescribe the
beginning of a physical therapy regimen, but notlalsg in the record elaborates on the course
of Mr. Melson’s recovery. In such circurastes, as with Mr. Andersonn, the unrebutted
statement from Mr. Melson’s wife is disptige. Although Mr. Melson’s own doctors do not
comment upon his need for assistance in ADLesy o not refute that such assistance is
necessary either; the record is simply silmmthat point. Unlike Mr. Zonta’s situation, the
Court sees nothing in Mr. Melson’s medicatords that affirmatively disputes the
representations as to the type or duration of assistance thiteldon’s wife claims to have
provided. Thus, Mr. Melson’s wife’s statementgta unrebutted and serves as conclusive proof
that Mr. Melson did indeed reqaithe assistance described.

Accordingly, the Court finds that the Armydenial of Mr. Melsors claim was arbitrary

and capricious. The Court sets aside that demidldirects the Army to certify that Mr. Melson

s Once again, the Court limits its analysishe Army’s stated reasons for denying the

claim, and does not consider collateral issuezh a$ the timeliness Mr. Melson’s claim or
the significance of his 2003 discharge from service.
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was eligible for benefits based on his inabitdyperform two or more ADLs from December 1,
2001 to May 1, 2002.
8. Mr. Philbrick

Mr. Philbrick applied for benefits on Api7, 2010, citing to a September 15, 2009 injury
in which he was struck by a bullet in the uppack while supervising a firing range. He was
hospitalized for a period of 21 yi&in a medically-induced conaend suffered an anoxic brain
injury. His medical providerJohn Gottschalk, filed a certifigah based on his review of Mr.
Philbrick’s medical records, finding that Mr. Ribriick was limited in his ability to perform the
ADLs of bathing through November 10, 20@ (days), dressing through December 15, 2009
(92 days), and toileting and transfaeg through November 1, 2009 (48 days).

The Army concluded that Mr. Philbrick th@uffered a traumatic brain injury, making
him eligible for TSGLI benefits once his inbty to perform two ADLs extended for 15, 30, 60,
or 90 consecutive days. 38 C.R.F. 8§ 9.20(f)(IIhe Army concluded that Mr. Philbrick had
shown an inability to perform multiple ADLs for &g as 56 days, but he had not demonstrated
that his ability to perform at least two dioise ADLs remained impaired through the 60- or 90-
day thresholds, the inability to bathe indepenigereting the only impairment that lasted beyond
57 days. Thus, the Army certified him for batseepayable based on the 30 days of impairment
threshold.

Mr. Philbrick’s substantive response considta single, unclear sentence: “The Army’s
characterization of Philbrick’s peds of limitation are contradietl by the lengths of time noted
in its motion.” It is not clear whether Mr. Phiibk is disputing the Any’s calculation of the

number of days in each period identified by. ottschalk (suggesting that the Government’s
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counsel here has miscalculated), or thatesother error has occurred. The Court has
independently reviewed Mr. Gottsak’s certification and calculatatie days applicable to each
period, and finds that the Army’s conclusiorc@sistent with Mr. Ritbrick’s application.
Accordingly, the Court affirms the Army’sdision to certify Mr. Philbrick for 30 days of
impairment due to a traumatic brain injury, but no more.

9. Mr. Zilmer

Mr. Zilmer applied for benefits on Augu$9, 2011, citing a gunshot wound to his foot
suffered on February 17, 2011, during combat ajpmns. His application was certified by
registered nurse Joshua Anderson, althoughAderson did not check either box indicating
whether he was personally familiar with Mr. Zilrigelimitations or whether he simply reviewed
records. Mr. Anderson statduat Mr. Zilmer “partially amputated his third toe” and was
medically evacuated, subsequently undergoingrse surgeries over 10 weeks.” He certified
that Mr. Zilmer was limited in his ability to bae, toilet, transfer,ral dress from February 17,
2011 to April 28, 2011. (Mr. Anderson gave May 28, 2011 as the end date for Mr. Zilmer's
inability to transfer, due to surgeries thaeafed his ability to put weight on his foot.)

The Army denied Mr. Zilmer’s claim onelgrounds that Mr. Anderson did not purport
to have personally witnessed Mr. Zilmer’s liations and that Mr. Zilmer did not submit
sufficient corroborating medical records. Tdwdirety of the medicakcords supporting Mr.
Zilmer’s claims consist of two “Patient MoventeRequest” forms, both generated on February
23, 2011, seeking to move Mr. Zilmer from one lamato another. The forms themselves are

mutually-inconsistent: one indicates that Mr. Zilngefable to egress aircraft without assistance
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and will not need assistance to manage baggagd,the other form indicates that Mr. Zilmer
“cannot self-egress” and “assistamvegh bags needed.”

As has been noted previoudlge Court cannot say that it iérary or capricious of the
Army to require that medical provider certifimms based solely onélprovider’s review of
medical records be supported by evidence imtadical records that corroborates the claimed
inability to perform ADLs. Here, there is tear indication that Mr. Anderson personally
witnessed Mr. Zilmer's ADLs, and thus, the Armpsoperly turned to the medical record to
ascertain whether Mr. Anderson’snmbusions were consistent. Mr. Zilmer’'s medical record is
so meager that the Army found no such corrobomatierein. This Coudannot say that it was
arbitrary or capricious of the Army conclude that the recowhs insufficient to support Mr.
Anderson’s conclusions.

Mr. Zilmer's brief argueshat “one moved halfway acse the world doesn’'t have the
treating physician available to sign documértisit this argument does little to advance the
claim. Mr. Zilmer is not required to produceadinentation from his “&ating physician,” but he
is required to produce a sufficiljncomplete medical record support his claim. Mr. Zilmer
could certainly have delayed filing his claimtilihe could gather the necessary records or
otherwise document his inability to perfoMbLs in other ways. Accordingly, the Court
affirms the Army’s denial of TSGLI benefits.

CONCLUSION

For the foregoing reasons, the C@BRANTS IN PART andDENIES IN PART each
side’s Motion for Summary Judgme(t 30, 34) The CourAFFIRMS the Army’s decision to

deny benefits (or additional befits) to Mr. Fail, Mr. Bucchal, Mr. Zonta, Ms. Truax, Mr.
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Philbrick, and Mr. Zilmer. The Court finds ththe Army’s decisions tdeny benefits to Mr.
Andersonn and Mr. Melson were arhity and capricioysand therefor& ACATES those
decisions, directing the Army to certify tb&gibility of Mr. Andersonn and Mr. Melson for
benefits as set forth herein. The Court havisglkeed all matters pending herein, the Clerk of
the Court shall close this case.

Dated this 27th day of September, 2013.
BY THE COURT:

Drcte . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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