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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 12-cv-01830-CMA-MEH
COLORADO MILLS, LLC, a Colorado limited liability company,
Plaintiff,
V.
PHILADELPHIA INDEMNITY INSURANCE COMPANY, a Pennsylvania insurer,

Defendant.

ORDER ON MOTION TO COMPEL

Michael E. Hegarty, United States M agistrate Judge.

Plaintiff has filed a Motion to Guopel [filed March 12, 2013; docket #4Which has been

referred to this Court for disposition [docket #48he matter is fully briefed, and the Court finds
that oral argument will not assist in adjudicatafrthe motion. For the reasons that follow, the
Courtgrantsin part anddeniesin part the motion to compel.

BACKGROUND

Plaintiff initiated this action on July 12, 2012sdentially, Plaintiff alleges that Defendant,
in bad faith, breached its duty to defend and/or advance defense fees in connection with covered
claims asserted against the Plaintiff. Defendannters that its decision to deny was correct in that
the claim was not first made during the polpsriod as required and Plaintiff made material
misrepresentations in the application for insurance.

In the present motion, Plaintiff seeks complaints made by the Defendant’s insureds, which
allege failure to defend, failure to advance defdess or failure to reimburse defense fees for the

period January 1, 2008 to the present. Plaintiff requests copies of these complaints from the
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Defendant in its Request for Prodioa (“RFP”) No. 7. Plaintiff corends that it needs the requested
complaints for the discovery and adjudication otl&m against Defendafir a violation of the
Colorado Consumer Practices Act (“CCPA”), foriethPlaintiff alleges Defendant’s claims review
process was devised to delay coverage decisiotsiltimately disclaim coverage of claims made
by its insureds.

With respect to this matter, the Court fintle following facts are necessary to consider in
evaluating the motion. On December 8, 2010, Rfaifled a claim with Defendant seeking
reimbursement of its defense fees and costs pntdo the applicablensurance policy for the
prosecution and defense of the underlying civil clamise adjudicated in an arbitration and for the
bankruptcy proceedings involving a related entity, Colorado Sun Oil Processing (“CSOP”).
Complaint, 11 14-18, docket #4. The Defendant retained Sedgwick, Detert, Moran & Arnold LLP
(“Sedgwick”) to investigate whether the claimere covered under the policy. On March 21, 2011,
Sedgwick issued a letter informing the Plaintititibefendant denied coverage for the bankruptcy
proceeding, but, under a reservation of rights, would reimburse defense costs for the arbitration
involving the counterclaims against the Plaintbfocket #55-6. Lategn June 30, 2011, Sedgwick
issued a letter informing Plaintiff that Defendant denied coverage for the tendered claims.
Complaint, 1 22, docket #4.

Defendant opposes the Plaintiff's present mo#arguing that it has properly objected to the
request based upon relevance and undue burden. Specifically, Defendant asserts Plaintiffs CCPA
claim has no factual support and the burdenxperse of the proposed discovery outweighs its
likely benefit. Plaintiff replies that Defend&bwn document belies the information provided in

a declaration attached to Defendant’s respoosearning burden and expense. Upon review of the



motion, the briefing and the attachments, the Coundve fully advised as to the matters raised and
finds as follows.

DISCUSSION

Legal Standard

The scope of evidence that is subject to discovery under the federal rules is broad:

Parties may obtain discovery regardimy aonprivileged matter that is relevant to

any party’s claim or defense — including tkxistence, description, nature, custody,

condition, and location of any documents or other tangible things and the identity

and location of persons who know of adigcoverable matter. For good cause, the

court may order discovery of any matter relevant to the subject matter involved in

the action. Relevant information need hetadmissible at the trial if the discovery

appears reasonably calculated to lead to the discovery of admissible evidence.
Fed. R. Civ. P 26(b)(1) (2012). Generally, thetypa@bjecting to discovery as irrelevant must
establish that the requested discovery does not fall under the scope of relevance as defined in Fed.
R. Civ. P 26(b)(1).Simpson v. University of CoJ®20 F.R.D. 354, 359 (D. Colo. 2004).
. Analysis

As a threshold matter, the Court finds that Plaintiff has met the conferral requirements set
forth in Fed. R. Civ. P. 37 and D.C. Colo. LCiVRLA. The fact that Plaintiff did not include a
“certificate” of conferral is of nanport; Rule 7.1A allows a statement describing efforts to confer
to be included in the motion, and the Plaintif§ltamplied. Further, defense counsel made it clear
in communications with Plaintiff's counsel, and in its responses to discovery requests, that
Defendant believes discovery of other insuredsigiaints concerning payment of defense fees is
irrelevant and overly burdensome in this ca&khough the Court agrees that Plaintiff could have

explained more clearly to Defendant its requesttfrefendant reconsidgre objections to RFP No.

7, the Court finds Plaintiff's description of therpes’ efforts to resolve the issue without court



action sufficient to meet conferral requirements.

In this case, Defendant primarily objectsRiaintiffs CCPA-based discovery requests as
irrelevant and unlikely to lead to the discovefyadmissible evidence. The Court broadly construes
relevancy, and a request for discovery should be considered relevant if it is possible that the
information sought may be relevant to the claim or defense of any @otyanno v. Quizno’s
Franchise Cq.255 F.R.D. 550, 552 (D. Colo. 2009). When the requested information appears to
be relevant, the party objecting to the discovery has the burden to establish the information is
irrelevant by demonstrating the information doesconte within the scope of relevance as defined
by Fed. R. Civ. P. 26(b)(1), or is of such magj relevance that the harm in producing the
information outweighs the presumption in favor of broad disclosdréciting Simpson220 F.R.D.
at 359). “Conversely, when the request is overbatron its face or when relevancy is not readily
apparent, the party seeking the discovery has the burden to show the relevancy of the request.”
Hammond v. Lowe’s Home Ctrs. In216 F.R.D. 666, 670 (D. Kan. 2003ge also Bonann@55
F.R.D. at 553.

First, however, the party moving to compel discovery must prove that the opposing party’s
answers are incomplet®ayview Loan Servicing, LLC v. Bolarzh9 F.R.D. 516, 518 (D. Colo.
2009) (citingDaiflon, Inc. v. Allied Chemical Corpb34 F.2d 221 (10th Cir. 1976) (“appellees had
the burden of proving the answer to their interrogatory was indeed incompleteg))also
Continental Ins. Co. v. McGragw10 F.R.D. 679, 682 (D. Colo. 198&)e burden of proof lies with
the proponent to prove answers are incomplete, inadequate, or false).

Here, the Court will proceed to determine wisgtthe Plaintiff has shown that Defendant’s

response to RFP No. 7 is incomplatel, if so, whether relevancytbk request is readily apparent.



If the Plaintiff meets these obligations, the Goull determine whether the Defendant has shown
the documents sought by RFP No. 7 are not relevant in this matter or, if relevant, are overly
burdensome to produce.

A. Plaintiff's Showing

The Plaintiffs RFP No. 7 and the Defendantésponse to the request are set forth as
follows:

REP No. 7 A copy of all complaints filed aanst You from January 1, 2008 to the

Present by one of Your insureds allegintufe to defend, failure to advance defense

fees, or failure to reimburse defense fees.

ResponsePhiladelphia objects to this request on the grounds that it seeks the

identification and production of informatidhat is not relevant and not reasonably

calculated to lead to the discovery of admissible evidence. Philadelphia further

objects to this request on the grounds that it requests information protected by a third

party’s or parties’ right of privacy. Philalgia further objects to this request on the

grounds that it is vague, ambiguous, and overly broad as to time and scope as to the

meaning of “all complaints.”
Defendant’'s Responses to First Set of Requests for Production of Documents, docket #47-2 at 8.
It is undisputed that Defendant produced no dasmiin response to the request, and Defendant
does not assert that it has no documents in resgortee request. ThuBlaintiff has shown that
Defendant’s response to the request may benpétate in this matter, depending upon the Court’s
analysis below.

Further, Plaintiff contends that it requitee documents sought by RFP No. 7 for discovery
of its claim for a violation of the CCPA againstf®edant. In its Complaint, Plaintiff alleges in

pertinent part,

50. Philadelphia’s unreasonable deniabehefits is ... an unfair and deceptive
act and practice in trade or commerce, in violation of C.R.S. § 6-&{1¥Hg.

51.  On information and belief, Philadelphia’s deceptive act and practice has
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significantly impacted the public as actaall potential consumers of Philadelphia’s
insurance products, because it sells politmeke public at large. Philadelphia then
interprets those policies so as to deny coverage where a reasonable reading of those
policies would provide for coverage. Thisictice constitutes a special injury to the
public as well as to Colorado Mills.
Complaint, docket #4 at 6. To prove a deceptide practices claim under the CCPA, a plaintiff
must establish:
(1) that the defendant engaged in an unfair or deceptive trade practice;

(2) that the challenged practice occurred in the course of defendant’s business,
vocation, or occupation;

(3) that it significantly impacts the publés actual or potential consumers of the
defendant’s goods, services, or property;

(4) that the plaintiff suffered injury in fact to a legally protected interest; and

(5) that the challenged practice caused the plaintiff’'s injury.
R.W. Beck, Inc. V. E3 Consulting, LLE&77 F.3d 1133, 1149 (10tir. 2009) (quotingRhino
Linings USA, Inc. v. Riky Mountain Rhino Lining, Inc62 P.3d 142, 146-47 (Colo. 2003) (internal
guotation marks omitted)). A CCR#aim differs from a breach @bntract or common law fraud
claim in that it “requires a claimant to progepublic impact element not present in breach of
contract or common law fraud [claims]James River Ins. Co. v. Rapid Funding, .IND. 07-cv-
01146-CMA, 2009 W1524994, at *5 (DColo. Mar. 4, 2009) (citingNetquote, Inc. v. Byrcb04
F. Supp. 2d 1126, 1136 (D. Colo. 2007)). To deteemihether a challenged practice “significantly
impacts the public,” Colorado courts consider t(l number of consumers directly affected by the
challenged practice, (2) the relative sophistaratind bargaining power of the consumers affected
by the challenged practice, and (3) evidencetttethallenged practice has previously impacted

other consumers or has the significant potential to do so in the fuRed Linings USA, Inc62



P.3d at 149.

Here, considering the necessity to shgmblic impact” to prove a CCPA violation, the
Court concludes that the relevancy of Plaintiff's request for copies of complaints by Defendant’s
customers regarding failure to advance or reimburse defensasfeeadily apparent concerning
Plaintiff's claim that Defendant “interprets ... policies so as to deny coverage where a reasonable
reading of those policies would provide for coverage.” Furthermore, the Court overrules
Defendant’s objection to the request as irreleeantague “as to the meaning of ‘all complaints™
since Plaintiff specifically identifies the typeadmplaint it seeks from the Defendant — the failure
to advance or reimburse defense fees.

However, the Court does not find relevaneadily apparent in Plaintiff’'s request for
complaints dating back to January 1, 2008, nearbetliears before the Plaintiff tendered its claim
with Defendant. Although, to proxeCCPA claim, a plaintiff must come forward with “evidence
that the challenged practice has previously impautteel consumers,” seeking information for three
years prior to the filing of the complaint is excessive. Rather, the Court finds relevance readily
apparent for a request seeking information twarg prior and two years after the tender of the
insurance claim.See Rhino Linings USA, In€&2 P.3d at 149 (to determine the “public impact”

requirement of a CCPA claim, courts must ¢des evidence that the challenged practice has

‘The Court notes that RFP No. 7 requests cagfiesmplaints alleging a failure to defend;
however, briefing previously filed in this caselicates that coverage under the policy provides only
for the advancement or reimbursement of defe@ss.f This information indicates that a “failure
to defend” may be different than a “failure to mhefense fees/costs.” In fact, Plaintiff specifies in
the present briefing that it seeks “only evidence of complaints made against Philadelphia arising
from a specific act — failure to pay defense fed®eply, docket #63 at 2. Therefore, the relevance
of the request is not readily apparent for conmpgaconcerning a failure to defend, but only to the
extent that a failure to defend is materially different from a failure to pay defense fees.
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previously impacted other consumers or has the significant potential to do so in th@ future
(emphasis added). Thus, the Court finds relexarequest for copies of written complaints
concerning Defendant’s failure to advance or reimburse defense fees filed by Defendant’s customers
from January 1, 2009 to January 1, 2013.

B. Defendant’'s Showing

Defendant contends that Plafhhas “presented no evidengesupport of its allegations”
underlying the CCPA claim, and devotes a majanftifs response setting forth its own version of
the facts of this cas&eeResponse, docket #61 at 1-2. Defendagties that, because the facts are
not as Plaintiff alleges, Pl&iff's request for discovery “amount[s] to nothing more than a fishing
expedition” and is irrelevant. Further, Defentasserts that the burden and expense of the
proposed discovery outweighs its likely benefit.

1. Relevance

In adjudicating a motion to compel, itis not appropriate for the Court to determine the merits
of the case —i.e., whether the Plaintiff's allegat@rmestrue. Rather, the Court may order “discovery
regarding any nonprivileged matter that is relevarany party’s claim odefense.” Fed. R. Civ.
P. 26(b)(1). Here, as set forth above, the Cinois relevant Plaintiff's modified RFP No.7 for
copies of complaints made by Defendant’s customers concerning the advancement or reimbursement
of defense fees/costs from January 1, 2009 noaky 1, 2013. Other than disputing Plaintiff's
allegations, the Defendant makes no argumenttteanformation sought by RFP No. 7 is irrelevant
to Plaintiff's CCPA claim.

The Colorado Supreme Court has found that, GR#°A applies to the acts or practices of

insurance companies .... [W]e hold that an insuredmentain an action against its insurer for bad



faith handling of the insured’s claim under the CCP&Howpiece Homes Corp. v. Assurance Co.
of Am, 38 P.3d 47, 53, 58 (Colo. 2001). Defendant coeedidis point, but cites to the Colorado
Supreme Court’s opinion Brodeur v. Am. Home Assurance Ck69 P.3d 139, 156 (Colo. 2007)
for the proposition that “the fact that an insuaed an insured have a dispute over a claim does not
necessarily mean that other members of thdipabe or have been affected by the insurer’s
practices.” Reply, docket #61 at 13. To the extieatDefendant’s citation is meant to challenge
Plaintiff’'s showing of relevance concerning the “public impact” element oRifieo Linings
factors, the Court notes that tBeodeurcourt upheld the appellate court’s finding that “the trial
court did not permit adequate discovery of Respondent’s internal claim processing practices that
may have allowed Petitioner to show an immacthe public” and remanded the matter “for further
proceedings, including discoveryBrodeur, 169 P.3d at 155, 156.

The Court concludes that the Defendant has failed to demonstrate that the documents
requested in RFP No. 7, as modified by the Caud,irrelevant to the Plaintiffs CCPA claim.

2. Undue Burden

Defendant objects to the production of docutasought by RFP No. 7 as overly broad and
unduly burdensome, “as the burden or expense of the proposed discovery outweighs its likely
benefit.” Response, docket #61 at 14. As pertains to this matter, Fed. R. Civ. P. 26(b)(2)(C)
provides, in pertinent part,

On motion or on its own, the court must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule if it determines that: ...

(i) the burden or expense of the propodetovery outweighs its likely benefit,
considering the needs of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the action, and the
importance of the discovery in resolving the issues.



Unless the challenged discovery is unduly burdesomits face, a party seeking protection based
upon undue burden or expense must submit affidavidgherwise explain in detail the nature and
extent of the claimed burden or expen&iens v. Deluxe Fin. Servs., In217 F.R.D. 533, 537 (D.
Kan. 2003) (citing/Vhite v. Wirtz402 F.2d 145, 148 (10th Cir. 1968g{endant’s failure to submit
affidavit showing why answering interrogatoriessvea undue burden justified trial court’s refusal
to enter protective order)3pe also Cardenas Borel Juvenile Group, Inc232 F.R.D. 377, 380
(D. Kan. 2005) (the party asserting an undue buadgection “has the burden to show not only
undue burden or expense, but that the burderpanse is unreasonable in light of the benefits to
be secured from the discovery,” and must “proadaffidavit or other eveehtiary proof of the time

or expense involved”).

Here, the Defendant attaches a “Declaration of Susan Shue” in support of Defendant’s

opposition to the present motionSeeDeclaration of Susan A. Shue, April 2, 2013 (“Shue
Declaration”), docket #61-2. MshS8e is a Senior Professionahbility Claims Examiner for the
Defendant, who is responsible for the handling of the Plaintiff's claim for insurance benefits
tendered to the Defendant in December 20d0 .91 1, 2. Ms. Shue attests that the “only manner”
in which Philadelphia could determine whether mptaint alleges a failure to pay defense fees is
to “manual[ly] review [ ] each eim file to determine if such a complaint has been malde,’| 9.
Ms. Shue asserts that review of the 350-400 claiens/ear that she receives, times the requested
period of five years, would take approximately 1,750 to 2,000 hours to complete review of her
claims files. 1d., T 11.

Plaintiff replies that Ms. Shue’s informati appears to be contradicted somewhat by an

application for “professional liability insuraa” executed by Defendant on August 11, 2011 stating
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that, in the last twelve months, Defendant resbived 95 complaints by clients/policyholders and,
in the previous twelve months, Defendantl maceived 95 complaints. Reply, docket #63 at 7;
Renewal Application for Insurance Company, do&63-6 at 4. Thus, Plaiff argues that it likely
took significantly less time than that anticipated by Ms. Shue to identify complaints made by
Defendant’s insureds for purposes of completing the insurance application.

The Court must agree with Plaintiff. It aggrs from the application that Defendant was able
to identify the “number of complaints by clients/policyholders” for the “last twelve (12) months”
and the “previous twelve (12) months” as 95 eatier a section titled, “Insurance Agents.” The
document does not explain the type of complaints it seeks by this question, and it does not seek
information concerning “complaints” in any other section of the document. Nevertheless, this
information indicates that the Defendant was able to identify “complaints [made] by
clients/policyholders” on an annual basis for purposes of completing the application. Thus, the
Court finds that a manuedview of 95 complaintger year for four years, totaling 380 complaints,
to determine whether any of them allege a faitaneay defense fees is neither unduly burdensome
nor overly expensive.

3. Privacy

In its response to RFP No. 7, Defendant olgjgah the grounds that it requests information
protected by a third party’s parties’ right of privacy.”See suprat 5. However, Defendant makes
no argumentin its Response to the present motgardeng this objection, except in part as a means

to argue that Plaintiff failed to meet and cemfand by noting in Ms. Shue’s declaration that

*Certainly, it cannot be disputed that manualeemvdf a “complaint” as opposed to an entire
“claims file” would take significantly less time to complete.

11



obtaining waivers from clients would be unduly bursieme. The Court agrees with the Plaintiff
that Defendant has not articulated why the Séfmd Protective Order filed in this case does not
provide a sufficient means to protect the privatyany confidential information that may be
disclosed during production in response to RFP N&urther, it appears that the Plaintiff consents
to redaction of confidential information, includialient’s names and other identifying information,
to the extent such redactions do not interigith the purpose underlying production of complaints
responsive to RFP No. 7. The Court agreessiett redactions are proper and, without opposition
from Defendant, finds they would not be unduly burdensome.
[I11.  Conclusion

Accordingly, for the reasons stated above heiseby ORDERED that the Plaintiff’'s Motion

to Compel [filed March 12, 2013; docket #43 granted in part anddenied in part as set forth

herein. Defendant shall produce documents respetsiRFP No. 7 as set forth in this order on or
before April 29, 2013. All requestfor attorney’s fees are denied pursuant to Fed. R. Civ. P.
37(a)(5)(C).

Dated at Denver, Colorado, this 15th day of April, 2013.

BY THE COURT:
Wé. 7474%;

Michael E. Hegarty
United States Magistrate Judge
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