TOG, Inc. et al v. United States Postal Service et al Doc. 42

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane

Civil Action No. 12-cv-01946-JL K

TOG, INC. and
WILD HARVEST LLC, on behalf of themselves aatl others similarly situated,

Plaintiffs,
V.

UNITED STATESPOSTAL SERVICE,
INNOVATIONS GROUP, INC., a Delaware corporation, and
OMAR DAJANI, and individual,

Defendants.

MEMORANDUM OPINION AND ORDER

Kane, J.

The United States Postal Servicalsbe operated as a basic and
fundamental service provided to the people by the Government of the
United States, authorized by the Citnsion, created by Act of Congress,
and supported by the people. The PoSt@lice . . . shall provide prompt,
reliable, and efficient services to pais in all areas and shall render postal
services to all communities.
39 U.S.C. § 101(a).
Plaintiffs in this antitrusclass action are private entgimmerchants who operate as
Contract Postal Units (CPUSs) providipgstal services to éhpublic pursuant to

franchise-like contracts with the United &®Postal Service (“Postal Service” or

“USPS”). CPUs provide postal services atrR$Sprices and are contractually required to
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use a USPS-provided weighing, ratiagd metering device known as CARS generate
postage stamps and labels for use in mgiletters and packages. CPUs are also
obligated under the terms of their contracptwchase blank label rolls for use in CARS
from USPS-certified sources at their owpeRrse. At one time, both defendant
Innovations Group Inc. (IGI) and antéy named CPU Association of America
(CPUAA) were approved sourceg fdank label rolls. Plaintiffén this case charge that
IGI pressured the USPS to recall CPUAA'shanrization so that CPUs are forced to
purchase label rolls exclusively from IGI“aupracompetitive” prices. Plaintiffs bring
this action on behalf of thenlges and other CPU operatoesserting antitrust and unfair
competition violations against USPS,lJ@nd principal, Omar Dajani.

Defendants move to dismiss, arguing ¢baduct alleged is exempt from federal
antitrust laws undddnited States Postal 8gce v. Flamingo IndusLtd., 540 U.S. 736
(2004). While Congress in 20@hacted The Postal Accdability and Enhancement Act
(PAEA) patrtially waivingFlamingoimmunity, the waiver does not extend to all postal
activities and does not, accorditggDefendants, extend toetimetering of mail by CPUs
or, by logical extension, the generation of metierate labels. | agree. Because metering
labels -- and axiomatically the blank label smurcing requirement ancillary to that
metering -- fall outside the ambit of the 2G@@munity waiver, tle conduct complained
of is beyond the reach of federal antitrust laws.

The United States Postal Serviddistory and Requlatory Framework

! CARS is the acronym for the USPS's “Contract Access Retail System.”
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The parties agree that the key inquirytiois Motion to Dismisss “whether or not
Congress has waived USPS’s sovereign umity on antitrust claims for the actions
alleged in the Amended Complaint.” Pls.’dpense to Mot. Dismiss (Doc. 25) at 3.
Proper consideration requires a brief overviewhefUSPS’s place ithe structure of the
federal government and the regulatory framemn which it operates, which | take from
the Supreme Court’s concise and readable recountifigiminga

After the Revolution, batthe Articles of Confederation and the Constitution
explicitly empowered the National Government to provide and regpistal services.
Benjamin Franklin was appded the nation’s first PostmastGeneral on July 26, 1775,
and “[flrom those beginnings, the Postahiee has become ‘the nation’s oldest and
largest public business.Flamingg 540 U.S. at 739-40 (qting J. Tierney, Postal
Reorganization: Managing the Public’s Business vii (1981) and recounting the Postal
Service’s various incarnations from a suboate to the Treasury Department
immediately after the Constitution’s ratiéitton to an executive, Cabinet-level
department in Andrew Jackseradministration and beyond).

Major change came with the Postal Reorganization Act of 1970 (PRA), Pub. L.
No. 91-375, 84 Stat. 712970), 39 U.S.C. 8 104t seq, in which Congress renamed the
Post Office Department the United StatestBbService and removed it from the Cabinet
to reduce political influencemn its operations and makée‘@n independent establishment
of the executive branch” @he United States governnte The USPA retained its

mandate to provide postal services tacalihmunities at fairrad reasonable rates and



fees. 39 U.S.C. 88 101, 403. Specific enatext powers of the Postal Service relevant
to this decision include the authority:

(1) to provide for the collectiomandling, transportation, delivery,
forwarding, returning, and holding of magnd for the disposition of undeliverable
mail

(2) to prescribe, in accaadce with this title, thamount of postage and the
manner in which it is to be paid;

(3) to determine the neddr post offices, postal and training facilities and
equipment, and to provide such officegiliies, and equipment as it determines
are needed; [and]

(4) to provide and sell postage stanapsl other stamped paper, cards, and
envelopes and to provide such other evigsof payment of postage and fees as
may be necessary or desirable.
Id. 8 404(a). The USPS exercises these poteeaslvance its obligation to “provide
postal services to bind the Nation togetheruliothe personal, educational, literary, and
business correspondence of the people dll pinovide prompt, reliable, and efficient
services to patrons in aleas and shall render postalvsees to all communitiesfd. §
101.

DISCUSSION

In Flamingo,the Supreme Court held that while Congress clearly intended some
waiver of immunity by its inlusion of the “sue and Isied” clause in the Postal

Reorganization Act (39.S.C. § 401), it dishot intend for substantive antitrust doctrines
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to reach the USPS. 540 U.S. at 744, (citiyC v. Meyer 510 U.S. 471, 484, (1994)
(applying a two-part analysis to claimgainst federal entities where a waiver of
immunity is in question; th€ourt considers (1) whether tleas a waiver of immunity
for actions against the federal entity, anthédre is (2) whether the substantive doctrine
originating the claim is eant to apply to the feddmntity)). The PAEA partially
overridesFlamingoby making the USPS a “person” for the purposes of antitrust laws
“[t]lo the extent that the Postal Service, dietFederal agency acting on behalf of or in
concert with the Postal Service, engagesoimduct with respect tany product which is
not reserved to the United States undeti@ed 696 of title 18.739 U.S.C. 8§ 409(e).
Section 1696, of coursprohibits the private expresssttmped mail, establishing the
postal monopoly for its carriagand conveyance. 18 U.S&1696. For our purposes,
the relevant inquiry after PAEA’s enactnias the extent to which the conduct
complained of involves a postaroduct” other than one reseed to the USPS under its
monopoly for the carriage ofeshped (or metered) mail.

Plaintiffs attempt to bring the CARS ORcontract and CPU functions within the
rubric of the PAEA immunity waiver by ehnacterizing them as “product[s] which [are]
not reserved to the Uniteda®s under section 16963ee e.g Am. Compl. (Doc. 22) at
27 (positing that the CARS System itself, d$rom IGI and distributed to CPUs, is a
“product” and that “signage, furniture, collext boxes, and postagjare “products”).

The attempt is strained, and | reject it. Amatter of law, these items are not “products

as that term is defined in the Postal Servielsand, even if they were, would fall within



the USPS’s mail carriage monopoly and thefoot swept up in the PAEA’s immunity
waiver for antitrust laws.

1. The CARS System, PostaBegpayment of Postagand additional materials and
services necessary tomuing a CARS CPU are not Products under the PAEA.

“[P]ostal service[s]” are defied to encompass the “delivery” of letters and similar
materials and “functions ancillary” thereto¢cinding the “sorting” ad “transporting” of
mail. 39 U.S.C. 8102(5). A “product,” in constais a “postal serge” with a “distinct
market characteristic” or for which a “eatnay, or may reasonably be, applidd.”
8102(6). Under these definitions, it is not pbisito describe the CARS Units or blank
label roles at issue in this caa® “products,” reserved todhJnited States or otherwise.
As those materials are not within the B&s immunity waiver, the USPS is not
answerable as a “person” under it fmnduct related to those materials.

| agree with the USPSdhthe CARS Systenatks a “distinct market
characteristic” for purposes of the PSA'’s “duats” definition. Plaintiffs acknowledge
that it is not marketed or offed to the public, and the USESes not charge a “rate” for
it. Am. Compl. at 2-3. Plaintiffs argueathpostage and prepgidstage are “products”
on the ground that the USPS charges consumers money fordheml7-18. However,
postage is not itself a product. It is a reteifppayment for the carriage of mail and other
services. 39 U.S.C. § 404(@efining the power of the U to issue postage stamps
and similar tokens as “evidezx of payment”). Plaintiffs attempt to equate “postage”
with “customized postage,” and argue the USRBncession that the latter is a product

confesses the former. Pls.” Resp. Motsmiss (Doc. 25) at 23 (describing metered



postage as a forerunner to customized postagkasserting that if customized postage is
a product, then its predecessor prepaid postage should also be considered a product). |
disagree. Prepaid postage is the sante@dar postage, and customized postage is
distinguishable from both because in purahggustomized postage, consumers are
paying for the privilege of placing images of their choice on the stamp and not simply
securing it as evidence of payment for mail delivEgePostal Regulatory Commission,
(Draft) Mail Classification Scraule (April 1, 2013) at 195vailable at
http://www.prc.gov/PRC-DOCS8brary/mcs/MCSRedline0&2013.doc. Consumers pay

a rate for that service withrate distinct from and in addsin to the amount paid to cover
the cost of carrying the malt., seeTr. Oral Argument, at 61.

As plaintiff acknowledges, the PAEAg@urided for the creation of the Postal
Regulatory Commission (PRC), wh was tasked with idéifying all postal services,
non-postal services, and products offeredheyUSPS and elimitiag those non-postal
services and products not in line withntgssion. Pls.” Resp. at 8. The PRC now
regularly publishes updated editions o tilail Classification Schedule (MCS) which
contains comprehensive and catecgl lists of the distinctproducts,” postal services,
and non-postal services oféel by the USPS. 39 U.S.C3861. The current version of
MCS does not define as prodsiany of the CARS relatettms asserted by Plaintiffs,
including any aspect of tHabels affixing or constitutingostage. Postal Regulatory
Commission, (Draft) Mail Classification Sched@hgpril 1, 2013) at ii-v, 1-3, 213-218

(listing all services and products offdrby the USPS). As Plaintiffs themselves



concedé€, PRC-issued interpretations of the PABch as the MCS afbinding, or at a
minimum entitled to substantial deference” hesmathe PRC “is the agency charged with
the interpretation and implementatiofithe PAEA.” Resp. at 23-24 (citingnited States
Postal Service v. Postal Regulatory ComrB®9 F.3d 705, 710 (. Cir 2010)). As the
materials set out by Plaintiffs fail to meke statutory or regatory definitions of
products, | find that the PAEA’s waiver sbvereign immunity for “product” related
conduct under the antitrust laws does not apply.

2. Even if the CARS SystemlLabel Rolls were Productihey Fall within the Postal
Monopoly and Conduct Related to thenN@ Subject to the Waiver of Sovereign
Immunity under the PAEA.

The PAEA waives sovereign immunityrfthe USPS for any conduct relating to
products “not reserved to [the governmentiider the postal monopoly created by 18
U.S.C. 8§ 1696. 39 U.6. 409(e). The USPS operates unae absolute requirement to
provide “postal servicegd all communities the United Statéd. &8 101, 403), and is
provided with the paers necessary to lasieve that taskld. 8 404(a)(1). As previously
stated Congress defines “postal services” as the “delivery of letters, printed matter, or
mailable packages, includingasptance, collection, sortingansportation, or other

functions ancillary theretolt. 8 102(5).No reasonable reading of the PAEA or its

legal history supports the contention thahGress meant to subject the USPS to antitrust

2 Plaintiffs refer to the Domestic Mail &sification Schedule (DMCS), which is the
predecessor to the MCS and is no longedu3 hrough inadvertence or otherwise,
Plaintiffs state that § 3040 of the DMQ&hich defines how postage may be paid,
“specifically identifies and icludes the prepayment of page through meters and other
methods as ‘postal products.” Resp. (Doc) &522. The term “postal product” does not
appear in that section, nor is postage dbsdrin a manner remotely consistent with the
definition of a “productunder 39 U.S.C. § 102(6).
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lawsuits for products and postal serviedsch the USPS is required by law to provide
under its universal service mandate. Asslg arguendo that Plaintiffs’ correctly
identified the (1) the CARSystem; (2) postage; (3) prepayment of postage; and (4)
additional materials and services necestarynning a CPU as “products” under the
PAEA, the question would then be whetherde “products” fall within the statutory
postal monopoly.

The USPS provides CARSystems to CARS CPUs. These devices allow the
CPUs to provide metered postage for lettard packages. The USPS contracts with
CPUs as a means of fulfilling its service obligns, much in the same way it contracts
with utility companes and other services which elethe functions of the USPSeeTr.
of Oral Argument at 58. This contractetRARS System, and the CARS CPU itself are
clearly ancillary functions to the delivery wfail under the meaningf 39 U.S.C. 8102(5)
in that they enable the waage of mail and fall withirthe statutory mail monopoly and
universal service obligation. Ake generation of CARS labetsa means or activity also
ancillary to the delivery of mail, this remsng applies equally to blank label rolls, and
services necessary to perfothis function and servicescessary for running a CPU.
Such materials are merelyraponents of the CARS CPU atite hardware necessary to
effect its mail delivery function.

Postage and prepayment of postageratiia of payment for postal services.
Only the USPS or its agents can issue postz@é).S. C. § 404(a)(4), and a letter cannot

be sent without postagel. § 601(a)(2). Postage plainlyasies the carriage of mail and



therefore falls within the postal monopolydamniversal service maniaas an ancillary
function under § 102(5).

For the foregoing reasons, even if Pldis could characterize (1) the CARS
System; (2) postage; (3) prepayment of pastagd (4) additional materials and services
necessary to running a CPU“asoducts” within the scope &9 U.S.C. § 409(e), those
products would fall within the statutory mailomopoly and thereforeeyond the reach of
the antitrust laws even aftthe PAEA’s enactment.

The United States Postal Service’s Matio Dismiss the Plaintiffs’ antitrust
claims is GRANTED on the ground thaethlSPS is not a “person” under tHeyer
standard or the PAEA based its conduct in imposing @ltering the terms of its
contracts with CPUs. While the USPS’sidact in changing the playing field with
regard to blank label rollbsircing and IGI’s strong-arma#acs in getting CPUs to
purchase those rolls at “supracompetitive” prices/ subject either or both to other
causes of action under the PAEA or otherustaty or common law theories of relief, they
do not subject either to antist liability on thegrounds alleged. Because IGI’'s Motion
to Dismiss is premised on tkame immunity defense a®tSPS’s, that Motion is how
MOOT and is DENIED as sin. Counsel shall CONFE&d SUBMIT a Joint Status
Report on or before July 19, 2013, on how they wish to proceed in light of the Court’s
ruling.

DatedJuly 3, 2013. s/JohrlL. Kane
ENIOR U.S. DISTRICT JUDGE
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