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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No.: 1:12-cv-02131-JLK-BNB
SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
V.

WILLIAM P. SULLIVAN, I,

Defendant.

ORDER GRANTING DOC. 90, PLAINTIF F'S MOTION FOR SUMMARY JUDGMENT
Kane, J.

l. INTRODUCTION

This matter is part of a civil enforcemt action by the Sedties and Exchange
Commission (“SEC”) against Bridge PremuFinance, LLC (“BPF”), Micheal J.
Turnock, and William P. Sullan 1. The claims again®PF and Mr. Turnock were
disposed of by consented stipulation afePF and Mr. Turnock had filed Answers
admitting unlawful conduct relating to the @plaint’s allegations. | entered final
judgments against BPF and Mr. Tunrock pes stipulation on Matc 11, 2013. The
SEC moves under Fed.R.Civ.P.56 for sumymjadgment on all claims alleged against
Mr. Sullivan in the Amended Q@aplaint. As explained belg because no genuine issue
exists as to any material fact, summary judgime favor of the SE is appropriate as a
matter of law in all respects.

IIl. SUMMARY JUDGMENT STANDARD
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Summary judgment is appropriate if thwving party can show “that there is no
genuine dispute as to any material fact Hred[SEC] is entitled tgudgment as a matter
of law.” Fed.R.Civ.P. 56(a). A fact is maw@rwhen it would affect the outcome of the
case.Adamson v. Multi Cmty. Diversified Servsl4 F.3d 1136, 1145 (10th Cir. Kan.
2008) (citingAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). A dispute is
genuine “if a rational jury could find in favaf the nonmoving party on the evidence
presented.1d.

Mr. Sullivan may survive summajydgment if he can show that a material fact is
in dispute by citing to the record or by shog that the materials cited by the SEC “do
not establish the absence or presence gfelmuine dispute.” Fed.R.Civ.P. 56(c)(1);
Anderson 477 U.S. at 248. The ielence submitted by the pariés viewed in the light
most favorable to the nonmoving party, but Mr. Sullivan is responsible for showing more
than a mere “metaphysical doubitat factual disputes existlatsushita Elec. Indus. Co.
v. Zenith Radio Corp.475 U.S. 574, 585-861986). Instead, his assertions “must be
based on more than mere spetalg conjecture, or surmiseBones v. Honeywell Int'l,
Inc., 366 F.3d 869, & (10th Cir. 2004).

[ll. FACTUAL AND PROC EDURAL BACKGROUND

On August 14, 2012, the SEC filed an emergency motion foexarparte
temporary restraining order, preliminaryungtion, and other emergency relief with a
civil complaint alleging that Defendants BR%. Turnock, and Mr. Sullivan perpetrated
a Ponzi scheme through BPF, a businesd purported to offer insurance premium

financing to the public. | fond that the SEC had madepama facie showing that
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Defendants violated securities laws and gr@demporary restraining order that froze
BPF's assets, prohibited Defendants fracepting investor funds, and temporarily
enjoined Defendants from violating thecadties laws until the SEC’s motion for a
preliminary injunction could béeard on the merits. On 4ust 20, 20121 heard the
parties’ arguments and granted a prelamn injunction against Defendants that
incorporated the terms and conditionstlid emergency TRO, including BPF’s account
freeze.

The SEC submitted eaamended complaint on Septemi8, 2012, adding Jane K.
Turnock, Mr. Turnock’s forrar wife, as Relief Defendanis. Turnock was dismissed
with prejudice from the case on June 1812 As mentioned above, | have already
approved final judgments as to BPF and Mr. Dakn The parties’ filings that motivated
my approval of the final judgments incorpted a set of stipulated facts from Mr.
Turnock’s related criminal plea ldnited States v. Turnock3-cr-00069-CMA (March 4,
2013), which established that Mr. TurnoclddPF were liable for perpetrating a scheme
to defraud BPF’'s note-holders. Final Judgmas to Michael J. Turnock, March 11,
2013, ECF No. 65; Final Judgnteas to Bridge Premium Finee, LLC, March 11, 2013,
ECF No. 64.

With Mr. Sullivan the onlyremaining Defendant, the SEC asks me to find Mr.
Sullivan liable for primary violadbns of § 10(b) of the Sedties Exchange Act of 1934
(the “Exchange Act”), 15 U.8. § 78j(b), Rule 10b-517 C.F.R. § 240.10b-5, and §
17(a) of the Securities Act of 1933 (theetarrities Act”), 15 U.S.C8 77q(a), related to

the BPF Ponzi scheme. Alternatively, theCS&lleges aiding and abetting violations of
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the same, per 8 20(d) of the Securities A&,U.S.C. § 77t(d),red § 21(d)(3) of the
Exchange Act, 15 U.S.C. § 78u(d)(3).

Mr. Sullivan, appearingro se' argues that there are gemeiissues of material
fact precluding summary judgmie Def.’s Resp. to Pl.’s MoSumm. J. 1. His response,
however, does not contain any specific legal aguisor cite to thescord in support of
most of his assertions. Aftea thorough review of thearties’ submitted exhibits,
depositions and other evidensgwed in the light most favable to Mr. Sullivan, | find
that the undisputédacts show the following:

A. BPF operated as a Ponzi scheme

Mr. Turnock and BPF purported toffer insurance-related investment
opportunities to the public. Ex. 37, Turnocle®I8. Investors received promissory notes
in exchange for cash depss which were loaned temall businesses and other
individuals seeking insunge premium financingld. Mr. Turnock guaranteed the
investments by assuring note-hakléhat BPF's clients were charged higher interest rates
than those earned on the notiels.The original amount investgalus any interest earned
was redeemable on demanidl. Each quarter, BPF distributed quarterly account
statements listing the present interest ratetiat quarter and the total balance on each

investment. Id. 10-11; Ex. 38, Turnock Dep. 80:4-81:7In his criminal plea, Mr.

! Although “[a] pro se litigant's pleadings are to be tamsi liberally and held to a less stringent standard
than formal pleadings drafted by lawyersidll v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991), a
litigant's pro se status does not relieve him of the abtig to comply with the federal rules of civil
procedure. Accordingly, | hold Mr. Sullivangposition to summary judgment to the summary
judgment standard set forth above, neither addinglistnacting from its requirements due to his pro se
appearance.

%2 The few disputed facts used to aid the analysis will be noted as such and explained.
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Turnock admitted that he started a Ponzi scReah®PF at about the time the company
began functioning at a loss:
Beginning no later than 2002 and continuing into
2012, Turnock used most dfie money invested by note-
holders for purposes other than to make loans to BPF's
clients. He used note-holde money to pay BPF-related
expenses, and he also dieertthe note-holders’ money to
fund his other business[and personal expenses.] . . . In
addition, he used money fro new investments to pay
redemptions requested by ndielders who had invested
earlier and to make interest pagmts to earlier note-holders.
Id. at 10;see alscECF No. 3-2, filed 8/14/2012. Byid-2012, BPF’s note-holders had
been defrauded of approxireit $6.7 million dollars inconnection with the purchase
and sale of promissory notés.
B. Mr. Sullivan had knowledge of a &udulent scheme at BPF by April 2012
In February 2011, Mr. Turnock hiretir. Sullivan to complete part-time
accounting work as a consultant for sevefaMr. Turnock’s business entities. Turnock
Dep. 32:12-35:10; Slivan Dep. 52:5-13. All of Mr Turnock’s entities were closely
related to one another: they were headqueditén the same office building, used the
same Internet server, and imained accounting records {Quickbooks. Turnock Dep.

30:19-32:4; Bowen Decl., ECF N8-2 3. By the end &011, Mr. Sullivan frequently

reviewed BPF Quickbookantries for accuracy and editelped interview and train new

A Ponzi scheme occurs when “[m]oney from the new investoused directly to repay or pay interest to
earlier investors, usually without any operationrewenue-producing activity other than the continual
raising of new funds.”S.E.C. v. Smar678 F.3d 850, 858. 1 (10th Cir. 2012) (citation omitted).

* Promissory notes are considered “securities” under the applicable securitiethkmthey are sold to
and purchased by the public as investments and éhengo alternative regulatory schemes to protect the
investor. Smart 678 F.3d at 857-58 (citation omitted).
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BPF employees, “refereed” disputes betwB&#'s accountants, relayed tasks from Mr.
Turnock to BPF employeesna@ implemented a month-endconciliation process that
required gatheringccounting print-outs faall of Mr. Turnock’s entities into the “month-
end folder.” SullivanDep. 47:21-49:25, 51:32, 53:16-54:1954:12-55:17; Declaration
of Judy McGuire (“McGuire Decl.”) 1 3-4.

The facts above demonstrate that Mrlli®an was closely imolved with BPF’'s
operations before 2012. Hisleoas accountant and attentdamiliarity with BPF's
finances would reasonably aNahe inference that Mr. Sullivaknew of or should have
known of the fraud at some point before 20Rany event, Mr. Sullivan himself admits
that he knew definitively about the fralny February 2012 . divan Dep. 104:19-
107:24; Def.’s Resp. to Pl’s Mot. Summ. .23 (conceding that he had a “general
awareness” of the fraudule activity by February 2032 Specifically, on or about
February 16 Mr. Sullivan overheard Mr. fiock and BPF’s then-CEO discussing the use
of a new investor's payment to cover existing note-holder’'s redemption because BPF
did not have enough money to meet tedemption request. Turnock Dep. 60:19-61:7;
Sullivan Dep. 104:19-107:24. MSullivan understood th&PF intended to use the new
investor's payment because the company didhave enough of itewn funds to meet
the redemption requesd.

Very shortly after overhearing that carsation, Mr. Sullivais responsibilities at
BPF increased. On February 17, 20Mr. Turnock grantedMr. Sullivan bank
authorization (without signatorguthority) to transfer furedbetween the bank accounts

for all of Mr. Turnock’s entitis. Sullivan Dep. 100:7-101:17Mr. Sullivan could also
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access all of BPF’s bank accouetords from an online accouid. at 103:10-23. In late
March 2012, Mr. Sullivarbecame CFO at BPF and tooker the day-to-day financial
operations, including handlingeposits and writing checks at Mr. Turnock’s direcfion.
Sullivan Dep. 26:5-13, 55:6-162:19-63:10, Def.’s Resp. tl.’'s Mot. Summ. J. | 28.
He also trained on FinancePro and Noteégldhe software programs that generated
BPF’s accounting reports and quarterly accaiatements, respeedlly. Sullivan Dep.
63:15-65:14, 60:14-61:20; Ex. 41, Declawa of Mark C. Akxander (“Alexander
Decl.”) 11 5-7.

In the first week of April 2012, Mr. Slivan used Noteholdeto print out BPF's
guarterly account statements. SullivDep. 63:15-634, 60:14-61:20After seeing the
company'’s balance sheet in Quickbooks, Bullivan realized thaBPF’s assets could
not cover its $6 million likility to its investorsld. at 113:6-115:3. When he questioned
Mr. Turnock about the outstanding liabilitir. Turnock evaded his inquirietd. at
115:4-19. Mr. Sullivan thefore requested a meetingith Wendy Campbell, Mr.
Turnock’s outside CPAd. He also asserts that he wasable to personally perform an
audit on BPF’'s books and records. DeRssp. to Pl.’'s Mot. Summ. J. { 41.

Despite his professed concerns andotee speaking withMs. Campbell, Mr.
Sullivan nonetheless cantied day-to-day opetians at BPF as normal. On April 12 and

19, 2012, he accepted two deposits from onBRF's investors. EE No. 90-4 (Exhibit

® In his answer, Mr. Sullivan asserts that he merely “assumdill¢hef CFO” and “continued to earn
$20.00/hr., a far cry from whatteue CFO earns.” Def.’s Ans. to Pl.’s Mot. Summ. J. { 27 (emphasis in
original). While BPF might very well have paidargain wage for Mr. Sullivan’s services, the point is
without legal or factual significance. The analysisein places no weight on Mr. Sullivan’s title, but
rather his close involvement with the day-to-d@erations at BPF and mienstrated knowledge that
investors were defrauded.



#22); Sullivan Dep. 10:21-11119. On May 9, 2012, Mr. Taock asked Mr. Sullivan to
meet with investors Ric Harshman andyrHendricks because Mr. Harshman was
“concerned.” Sullivan Dep.2D:13-121:19. Mr. Turnock “a@ched” Mr. Sullivan to tell
Mr. Harshman that everything was “okay” and “gooldl’ At the meeting, Mr. Sullivan
demonstrated and explainéige Finance Pro software,llleg Mr. Harshman and Mr.
Hendricks that BPF was able earn the money for investor interest payments and
redemptions by charging its insurancemium clients high interest ratdd. at 121:24-
122:7; ECF No. 3-4, Harshman Decliwa, Y 13-14; ECF No. 3-3, Hendricks
Declaration, 11 12-13. Mr. Toock also coached Sullivan tell the investors that BPF
was “doing well,” and to encourage their daooed investment by saying that if BPF
“had more money, it could make moreaits.” Sullivan Dep. 1213-124:4; Pl.’s Br.
Emer. Mot. TRO Augl8, 2012, ECF No. 34; HarshmBecl. 11 13-14; Hendricks Decl.
19 12-13. Mr. Sullivan’s routine ofions appear to have dorued until at least July 2,
2012, when he printed outehsecond quarter investoccaunt statements for BPF's
investors. Ex. 41, Alexander Decl., {1 10-11.

The SEC began its investigation i®F on May 18th, 2012. Mr. Sullivan had
not yet had his meeting with Ms. Campbeéllit was aware of thmvestigation because
Mr. Turnock’s attorney insteted him to produce documerits the SEC. Sullivan Dep.
118:7-9, 117:2218:6. When Mr. Sullivan finally mewith Ms. Campbell, he told her
that “this is my first exposuteand that “I don’t want to tach this thing.” Sullivan Dep.
115:9-19. Ms. Campbell responded thae shas “scared” and that Mr. Turnock had

“blown through like amillion dollars from some other entity.” Sullivan Dep. 115:20-
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116:24. This meeting occudesometime in late May anblr. Sullivan irformed Mr.
Turnock afterward that he had‘serious problem” on his handkl. at 116:25-117:14.
Notwithstanding these revelations, Mr. Sulliveontinued working with Mr. Turnock at
BPF.

In June 2012, he helped Mr. Turnockigert the money in his bank accounts into
cash. He knew that Mr. Turnkevanted to clean out his @unts because of the ongoing
SEC investigation. Def.’s Resp. { 51. On June 8th, 2At2Turnock wrote Mr. Sullivan
a check for $15,000, which MSullivan then deposited amwdthdrew as cash for Mr.
Turnock’s use. Sullivan Depl33:5-135:16; Ex. 25, BI€o Credit Union Check No.
2082; Ex. 26, JPMChase01403-04, Deposit diddune 8, 2012); JPMChase01396-97
(account transaction record).

Mr. Sullivan also acceptepgayments from Mr. Turnoclknd his entities in June
2012. On June 8, 2012, Mr. Sullivan accepted a check for $5,000, but he could not
remember the reason for theeck during his depdason. Sullivan Dep. 132:12-133:1. On
June 15, 2012, Mr. Sullivan received a5&D0 bonus from Mr. Turnock, which Mr.
Sullivan represents was award for his hard worR.Sullivan Dep. 136:1-137:6, 142:5-

19; Ex. 26, JPMChase01397 (account transaction record); Ex. 27, Check No. 10125
(check for $24,949.65 from BPF to Delgbompanies, LLC, with subject line “William

Sullivan Bonus”). On June 22012, Mr. Turnok loaned Mr. Sullian $10,000 from a

® Mr. Turnock denies ever giving Mr. Sullivan a bonus, and in his deposition states that he did not endorse
the $15,000 check. Turnock Dep. 69:1-5, 71:11-14. Wewehis dispute of fact is immaterial. This

payment is relevant not becausendio wrote the check, but becauseMf. Sullivan’s acceptance of

funds from Mr. Turnock or any of his dints despite knowing of his fraudulent conduct.
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Turnock Companies, LLC, bank account, whidh Turnock ultimatelyforgave in full.
Sullivan Dep. 139:14-140; Ex. 26, JPMChase@07, Check No. 10068.

Additionally, Mr. Sullivan used funds from Mr. Tumock to establish a new
business. On July 6, 2012, bpened a Chase banakcount jointly vith Mr. Turnock for
their entity, MTSB, LLC. Ex29 (bank records)Sullivan Dep. 146:-148:9. The two
planned for Mr. Sullivan to obtain his insurance brokerage license and to start an
insurance brokerage firm. Sullivan Dep. 146:15-147:2. Murnock funded the bank
account with three deposits of approximat&®b,000 between July and July 23, 2012.
Ex. 29. Mr. Turnock also wroteultiple checks between July8 and July 302014, that
were used to pay Mr. Sullivan&torney and legal fees. Iban Dep. 142:20-146:5; Ex.
28 FirstBank_00632, 006340636, 00637. Theschecks were all drawn on BPF
accountsSee id.

By mid-July, the SEC, still actively ingdgating BPF, had dected Mr. Turnock
and Mr. Sullivan not to accept additional fenilom investors. Ex. 23; Ex. 38, Turnock
Dep., p. 73:2-21. Around Juli6, 2012, Mr. Harshman seat$14,000 check to BPF as
part of a planned monthly diion to his investment. MfTurnock returned the check,
neglecting to explain about the SEC investagand falsely stating that BPF could not
accept any new deposits at the time becaliseSullivan was auditing BPF’'s accounts.
Dkt. 3-4, Harshman Decl., T 19. Mr. Harshnthan called Mr. Sullivano point out that
the terms of his agreement required BPFcieat his monthly depsits and pay him 12%
interest. Pl.’s Br. Emer. MofTRO Aug. 18, 2012, ECF N&4, Harshman Decl. § 20.

Mr. Sullivan suggested that MHarshman write a checkrf28,000, a sum that would
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cover both his June and Julwestments, and make it pdjya to Turnock Companies,
LLC, instead of to BPE.Sullivan Dep. 128:11-129:110n July 20, 2012, the SEC
interviewed Mr. Harshman as part of the investigation into BPF, and Mr. Harshman
immediately tried to contact Mr. Turnocka@r. Sullivan. Harshman Decl., | 21. Later
that day, he spoke with M&ullivan who said, “Your money iall gone. This is a Ponzi
scheme.” ECF No. 3-4, Harshman Decl., {s&k alsdullivan Dep. 129:15-130:14.

On July 23, 2012, Mr. Sullivan resighdérom his position a&£FO at BPF, but
continued working for three of Mr. Turnkis other entities. Ex24; Sullivan Dep.
130:16-131:12. On August 12012, the SEC filed thisomplaint and was granted a
temporary restraining order thabze all of BPF's assetgffectively ending the Ponzi
scheme. Ex. 37, TurnkcPlea 12. After BP shut down, Mr. Siivan requested and
received a letter from Mr. Turnock stating that he was not involved in the fraud at BPF.
Def.’s Resp. to Pl.’s Mot. Summ. J. § 4%B(llivan admits to requesting a letter from
Turnock exonerating him from any involvemamthe fraud for which Turnock had been
charged and subsequentiyntanced.”). The letter reads:

Dear Bill:

| am very sorry that you havieeen broughinto the SEC
investigation of Bridge Preionm Finance. You should not

" Mr. Sullivan and Mr. Turnock giveonflicting accounts regarding wihatched this alternative plan.

Mr. Sullivan stated in his deposition that the ataepe of additional deposits was “a Mike issue”
(referring to Mr. Turnock) and that Mr. Turnockelited him to tell Mr. Harshman to make his check
payable to Turnock Companies and that Mr. Turngokld “give him the same deal.” Sullivan Dep.
128:2-129:14. Mr. Turnock’s testimony is that Mr. Swdiivcame up with the idea to circumvent the SEC
order by accepting Mr. Harshman’s check as a Tw@mmpany investment. Turnock Dep. 74:11-22.
He also claims that he never directed or authorMedsullivan to relay that to Mr. Harshman, but was
“specifically told no.” Id. at 74:23-75:9. Either way, no matter whose idea it was, Mr. Sullivan presented
the workaround to Mr. Harshman. Even credifihg Sullivan’s testimony, Mr. Sullivan cannot avoid
liability by claiming that he was merely following apervisor’'s orders givetiat he undisputedly had
knowledge of the SEC investigaii and alleged fraud, and thus his conduct was at minimum reckless.
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have been. Your involvementitth me started with simple
project work on COREplus Insance and Delphi Companies.
As the complexity of the Delphi start up increased | asked
you to devote more hours, but it remained as a part time and
none of your projects involveBridge in any manner. You
had nothing at all to do witBridge until Tina Weber was
terminated in late March. Bhmost pressing need caused by
her unplanned departure waspimcess Bridge business. She
was the only one who knew how poovide quotes to agents,
process payments, and enter new business. You agreed to
figure out by yourself how t@rocess day to day business;
process that took several wee&ind had nothing to do with
Bridge financials. It was not untiite April that you began to
get involved in book keepingctivities for Bridge. | never
asked you to project cash flow or prepare financial
statements. So, | find it vewifficult to understand why you
can be held accountable feomething in which you had no
knowledge of or involvement in. Bill, | hope that the SEC
will soon agree to their satisféan that you should not be
included in this action.

Sincerely,

Michael J. Turnock

Ex. A to Def.’s Resp. to Pl.’"Mot. Summ. J. Mr. Turnockecanted this position during
his deposition on Jur#7, 2013, purportedly after reahg that Mr. Sullivan “knew long
before March, late March, that there wereblems at Bridge and had ample opportunity
to say ‘I don't want to be a paof this’ and [he] never -- mver took that step.” Turnock
Dep. 77:6-10. This gmsition followed Mr. Turnock’s crimal plea and civil settlement
with the SEC, as well as my rejection of.Nsullivan’s consent deee and proposed final
judgment.
In his Response, Mr. Sullivaopines of Mr. Turnock’svolte-face that “the

motivation behind such actions, [sic] is el but assumptions can be made.” Def.’s

Resp. to Pl’s Mot. Summ. J. { 49. Laterhis brief, he seem#& suggest that the
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assumption he alluded to tise possibility that a judgmerigainst him would allow the
SEC to “double dip” and fae him to pay a portion of thienes already levied against
Mr. Turnock. Citing the $4nillion restitution that MrTurnock must pay per hgiminal
plea, Mr. Sullivan arguethat the SEC, in thisivil enforcement action, “stands to benefit
(‘double-dipping’) by scuring Judgment against Sullivéor the same monies.” Def.’s
Resp. to Pl.’s Mot. Summ. J. 11. Thisais unfounded fear because the SEC’s Motion
only requests summary judgnmeas to Mr. Sullivan’s likility under the antifraud
provisions of the securities laws. Any giisgement or civil penalties that the SEC
chooses to pursue against Mr. Sullivan wouldddated solely to his individual liability
and in any event are not currently being sought.

Therefore, | find no evidence (and MBullivan presents none) that demonstrates
Mr. Turnock changed his tune in bad faibir. Sullivan himself contradicts the letter’s
contents. He admits that keew of the fraud and completed day-to-day tasks for BPF in
direct contravention of the letter's asgamt that Mr. Sullivanshouldn’t be *“held
accountable for something in wh [he] had no knowledge @i involvemenin.” Ex. A
to Def.’s Resp. to Pl.’s Mot. Summ. J. Mr.IB&an admits that hasked Mr. Turnock to
write the letter for purposes of exoneratimigh from the scheme, Def.’s Resp. to Pl.’s
Mot. Summ. J. T 49, and the letter’s formahé hints that it was written specifically to
address legal elements of securities fraddreasonable jury would be hard-pressed to
find any sincerity in its contents whenxjaposed with earlier casual correspondence

between Mr. Turndcand Mr. SullivanSeeEx.’s 14, 19. In corasion, the undisputed
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facts establish that Mr. Sullimeknew of the scheme at BRFleastby April of 2012, but
continued to act in furtmance of BPF’s operations.
V. DISCUSSION
PRIMARY VIOLATIONS OF 817(a) A ND RULE 10B-5: SCHEME LIABILITY

The SEC argues Mr. Sullivanlgbility under a theoryf “scheme liability” per 8
17(a)(1) and (3) of the Sedties Act of 1933, 15 U.S.& 77q(a), and 8§ 10(b) Securities
Exchange Act of 1934, 15 8.C. 8§ 78j(b), promulgated under Rule 10b-5(a) and (c), 17
C.F.R. § 240.10b-5. P Mot. Summ. J. 12-14; Am. Comp. 30-Fection 17(a)
prohibits the use of interstate commetaefraudulent or deceitful purposes:

It shall be unlawful for any persan the offer or sale of any
securities (including securityalsed swaps) or any security-
based swap agreement (as defimedection 78c (a)(78) [1]
of this title) by the use ofry means or instruments of
transportation or communicatiom interstate commerce or by
use of the mails, directly or indirectly—

(1) to employ any device, schenoe,artifice to defraud, or . .

(3) to engage in any trangem, practice, or course of
business which operates or would operate as a fraud or deceit
upon the purchaser.

15 U.S.C. 877q(a)(1), (3). Sikarly, 8 10(b) prohibits tb use of manipulative and
deceptive devices:

It shall be unlawful for any peos, directly or indirectly, by

the use of any means or inghentality of interstate
commerce or of the mails, or ahy facility of any national
securities exchange—

(b) To use or employ, in conrtean with the purchase or sale

of any security registered omational securities exchange or
any security not so registeredr any securities-based swap
agreement any manipulativeor deceptive device or
contrivance in contravention of such rules and regulations as

14



the Commission may prescribe rascessary or appropriate in
the public interest or for the protection of investors.

15 U.S.C. § 78j(b). Promulgateinder § 10(b), Rule 10bgohibits the employment of
manipulative and deceptive devices, ansuBstantially similar to § 17(a):
It shall be unlawful for any pess, directly or indirectly, by
the use of any means or inghentality of interstate
commerce, or of the mails of any facility of any national
securities exchange,
(a) To employ any device, scheme, or artifice to defraud, [or]
(c) To engage in any act, practice, or course of business
which operates or would operats a fraud or deceit upon any
person, in connection with ¢hpurchase or sale of any
security.
17 C.F.R. 8§ 240.10b-5(a), (c).
There is only one differe® between claims made wndhese two sections: the
SEC must establish scienter for claims g8r17(a)(1) and 10(b), but simple negligence
is sufficient to satisfy the requirements of § 17(a)(8aron v. SEC446 U.S. 680, 696
(1980).
To prove scheme liabilitynder §17(a)(1) and (3) drRule 10b-5(a) and (&)the

SEC must show by a preponderance ofdhielence that Mr. Sullan (1) committed a

manipulative or deceptive act,)(éh furtherance of the Beme to defraud, (3) with

8 When alleged contemporaneously by the SEC tsmanerally treat these provisions as having the same
scope and analysis under the scheme liability framev&aé, e.g.St. Anselm936 F.Supp.2d at 1298-99.
Thus, this analysis proceeds as if 8§ 17(a)(1) ahdr{@ Rule 10b-5(a) and (c) are indistinguishable.
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scienterSEC v. St. Anselm Exploration €836 F. Supp. 2d 1281298 (D.Colo. 2013)
(citation omitted)’

For conduct to be a “manipulative dleceptive act,” it must be “inherently
deceptive when performedSt. Anselm936 F.Supp.2d at 1299 (quotisdEC v. Kelly
817 F.Supp.2d 340, 344 (S.D.N.Y. 2011)). In other words, Mr. Sullivan must have
participated in an “illegitimte, sham, or inherentlyedeptive transaction where [his]
conduct or role has the purpose andafté creating a false appearandel.”(citing SEC
v. Lucent ‘€chnologies, In¢.610 F.Supp.2d 342360 (D.N.J. 2009)) (other citations
omitted). A majority of the circuits and seviedastrict courts inthe Tenth Circuit have
drawn a “bright line” between the types ofnduict that satisfy claims made under the
scheme liability framework and claims thatdefendant made mat omissions or
misstatements actionable undgr17(a)(2) or Rule 10b-5(b)See St. Anselm936
F.Supp.2d at 129%BEC v. Goldstoneg52 F. Supp.2d 1060, @2 (D.N.M. 2013) (“The
Second, Eighth, and Ninth Cuits have held that schenbi@bility encompasses only
actions which include deceptiv®nduct beyond assistancélwa material misstatement
or omission.”) (citations omitted). Thus, tocseed on the presetiiteory, the SEC must
prove that Mr. Sullivan comitted deceptive acts beyond kirag fraudulent statements
to investors. While such maial misstatements or omissiongght create liability under

other theories, scheme liaty requires deceptive conductin addition to

° Alternatively, under §17(a)(3), “the SEC must dentiais that [Sullivan] (1) engaged in acts, practices,
or courses of dealing which operate as a fraud oiité2Ein the offer or sale of securities; (3) using
interstate commerce or the mails; and (4) negliger®8€C v. St. Anselm Exploration C836 F. Supp.

2d 1281, 1298 (D. Colo. 2013) (quotiAgron, 446 U.S. at 646).
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misrepresentationsSee Goldstone 952 F.Supp.2d at 12dB. This requirement
maintains the distinction between conduct tisasufficient to satfy the two different
theories of primary liabilityunder the antifraud provisiongus preventing the SEC from
“double-dipping” and alleging theame conduct as proof of tweparate violations of the
securities lawsSee St. Anself36 F.Supp.2d at 1299.

This does not mean, howeydhat fraudulent statements may never be used to
demonstrate a secondary actor's scheme liabiiyldstone 952 F.Supp.2d at 1206
(“[S]cheme liability does not preclude, ougfnt, claims based upon a scheme to
misrepresent or omit material facts.”)itétion omitted). Insteadto be “inherently
deceptive,” a misstatement or omission musb dle accompanied Isome underlying
fraudulent transactionSee Lucent610 F.Supp.2d at 360-61. loucent the court
dismissed a scheme liabilityaoin made by the SEC agairdgfendants involved in the
legitimate sale of telecommunicationgjugoment. Although the defendants made
deceptive statements to invest@bout the rights of retuiand pricing concessions they
would receive, the underlying sales weegitimate business dnsactions, so the
deception was not “inherentld. at 360. Instead, only the defendants’ failure to disclose
the “real terms” of the transaction was decentihus the defendants could only be held
liable under Rule 10b-5(b)igrohibition on making materiathisstatements or omissions.
Id.

A. Mr. Sullivan committed deceptive acts in furtherance of the Ponzi scheme to

defraud investors at BPF.
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The SEC asserts that Mr. Sullivan committed six deceptive acts in furtherance of
the BPF Ponzi scheme: (1) taking personal payments from Mr. Turnock up until August
2012, (2) helping M Turnock “clean out” his b&k accounts during the SEC
investigation, (3) soliciting an investmen) receiving an investor's deposit, (5)
generating false quarterly reports for inegston two occasions, and (6) making false
and misleading statements to two invest8exePl.’s Mot. Summ. J. 1.

Two of the SEC'’s alleged acts fail to séfithe requirements of scheme liability.
(1) Accepting payments frorvr. Turnock and (2) helpm him “clean out” his bank
accounts during the SEC irstggation were not done rfi furtherance of” the Ponzi
scheme at BPF. Although circumventingSIEC investigationral personally benefitting
from the profits of a fraudulent schemee adishonest actions, neither act clearly
contributed to the operation of the underty fraud. Therefore, | proceed with the
analysis of the SEC’'s remaining allegaso that Mr. Sullivan (3) solicited further
payments from existing note-holders, (4) atedgnvestment deposits in furtherance of
the BPF Ponzi scheme, (5) geasted false reports, and (6)ade false and misleading
statements to Mr. Harstan and Mr. Hendricks.

Even viewed most favorabtp Mr. Sullivan, tle evidence showsahhe did more
than merely make an omission or représton to Mr. Harshman and Mr. Hendricks
about the financial condition @&PF. Instead, he solicited investments in furtherance of
the Ponzi scheme by insinuating that “eanoney” would allow BPF to “make more
loans,” thus leading to higher investorypauts. Sullivan Dep. X213-124:4. This act

was also inherently deceptive: the underlying transaction was not a legitimate sale of
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promissory notes, unlike the true salef telecommunications equipment licent
Instead, BPF note-holders’ pagnts were being diverted fmay other investors and to
cover Mr. Turnock’'s business and persoeapenses. Mr. Sullivan’s statements and
software demonstration were clearly intendednislead the investors and to assure Mr.
Harshman and Mr. Hendrickthat their money was beanused legitimately, and
undisputedly “hald] the purpose antleet of creating a false appearanc&dldstone
952 F.Supp.2d at 1235. The same can beadmdt Mr. Sullivan’s geeration of the false
investor reports. By using the Noteholder waifte to print out quéerly statements for
investors, Mr. Sullivan was completing an act to further an underlying fraudulent
transaction. The account statenseprovided to investors liglanterest rates and account
values based on transactions for insurgareenium financing loans that did not actually
occur. Thus, making these omissions andstatements was the type of “inherently
deceptive” conduct sufficienfor scheme liability. See St. Anseln®36 F.Supp.2d at
1299;Goldstone 952 F.Supp.2d at 1204-05.

Mr. Sullivan also acted ifurtherance of the schenhg accepting and processing,
or attempting to accept, deposits from BPiR\gestors on three occasions. On April 12
and 19, 2012, Mr. Sullivan aepted two deposits into B bank account. Ex. 22;
Sullivan Dep., 110:21-111:1%ext, Mr. Sullivan attempted to accept an investment
payment from Mr. Harshmaon July 19, 2012Sullivan Dep. 12&1-129:11. Because
BPF had been instructed lblye SEC to stop acceptingptesits, Mr. Sullivan suggested
that Mr. Harshman make eéhcheck out to Turnock Corapies instead of BPF. As

previously discussed, thesepdsits were not just routine tasks done in support of a
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legitimate business transamwti Instead, Mr. Sullivan’sconduct created the false
appearance that the deposits would be usddnd insurance preom loans, when in
reality they were entered into a Ponzheme. Thus, the SEC $iaufficiently shown
evidence to prove Mr. Sullan’s deceptive conduct.
B. Mr. Sullivan acted with the requisite saiter because he knew of or was at least
reckless toward the knowledge of a frdulent scheme at BPF by April 2012.

To prove scienter, the SE@ust demonstrate that MBullivan acted intentionally,
knowingly, or recklesslyln re Ribozyme Pharminc. Sec. Litig.209 F. Supp. 2d 1106,
1113 (D. Colo. R02) (citations omitted). Recklessness is definettasduct that is an
extreme departure from the standards ofradi care, and which presents a danger of
misleading buyers or sellers that is eitheown to the defendant or is so obvious that the
actor must have been aware of RHil. v. Fleming Cos., Inc264 F.3d 1245, 1258 (10th
Cir. 2001) (citation omitted). It necessarilylltavs that Mr. Sullhvan couldonly have
acted with the requisite scienter if he knemclearly should havenown abotithe Ponzi
scheme at BPF before committing the déeepacts discussed abke. “Fundamentally,
both § 17(a) and 8 10(b) are designed totqut investors from fraudulent practices.”
SEC v. Smayt678 F.3d 850, 857 (10th Cir. 2012ufptation marks and citation omitted).

The undisputed facts demonstrate thatcbeclusively knew of the following in
early April 2012: (1) that new investmentsdhlaeen used to covexisting note-holder
redemptions; and (2) that BPhad more than $6 milliom liabilities, which greatly
exceeded its assets. Specificalr. Sullivan admits thahe learned about BPF's $6

million liability to investors during the first week of April 20Mhen he generated
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investor account statements for the figstarter, making him “aware of the possible
fraud.” Def.’s Resp. to Pl.’s Mot. Summ. J. { 2@e also idf 32. Mr. Sullivan also
admits that, two months before learningoab this deficit, he possessed a “general
awareness that new investor funds weredut cover another investor's redemption
request.” Pl.’s Mot. Summ. J. § 24; Def.'ssdReto Pl.'s Mot. Summ. J. § 24. Despite
this knowledge, Mr. Sullivan continued toraplete tasks in support of BPF’s operations
by accepting deposits and meetimigh investors to solicit fulter funds. This inherently
deceptive conduct coincidedittv his knowledge of the underlying fraudulent scheme,
meaning that Mr. Sullivan possesdbd requisite level of scienter.

Mr. Sullivan’s repeated awissions prove that he knevi the ongoing scheme to
defraud investors at BPF in Ab2012, thus inculpating his earlier deceptive conduct
between April and July 201ZEven if a jury could findthat Mr. Sullivan only had a
“general awareness” of “possible fraudt BPF by April 2012, his deceptive conduct
toward investors between April and Jufgiccepting deposits, demonstrating BPF’s
financial software, attempting to circumvetite SEC’s investigation, etc.) was So
obviously misleading as tbe an “extreme departure fmothe standards of ordinary
care.” Fleming 264 F.3d at 1258.

C. Mr. Sullivan fails to rebut tle SEC’s allegation of scienter.

To rebut the SEC’s allegations of scientér. Sullivan asserts two justifications
for acting in furtherance of BPF’s operatiatsspite knowing that investors were being
defrauded: (1) that he did not possess endunghivledge and actad good faith, and (2)

that he acted purely ateldirection of Mr. Turnock.
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To argue lack of knowledgér. Sullivan asserts th&ie “was overwhelmed with
the information he recently inherited and, having had an opportiitg to do an audit . .
.relied, to his detriment, on information and instruction of Turnoblef.’s Resp. to Pl.’s
Mot. Summ. J. | 41. After learning ofeth$6 million liability in April, he merely
continued “working onthe day-to-day posting payntsnand whatnot.” Sullivan Dep.
118:1-4. He “had no reason twlieve he was acting ibad faith or irresponsibly”
because he “was not aware that enough evidee existed to criminally charge
Turnock.” Def.’s Resp. to Pl.’'s Mot. Summ. J. 3.

Whether Mr. Sullivan possessttk requisite scienter tusron whether he knew of
the fraud at BPF and acted deceptively wihier the scheme with intent, knowledge, or
recklessnessSeeFleming 264 F.3d at 1258. oes not turn omvhether Mr. Turnock
was guilty of criminal securities fraudilthough Mr. Sullivandoes not possess an
accounting degree or hold theagigration requirements required to be a CPA, Sullivan
Dep. 8:23-10:17, his extensive wkahistory as an accountarsge id.at 18:6-23:20, and
familiarity with Generally Acceted Accounting Principles (GAAP3eeDef.’s Resp. to
Pl.’s Mot. Summ. J. { 16, indicate that sleould have been aware of proper, lawful
accounting practices. These facts alone redute claim that he ewlucted himself with
good faith.

Accepting investor depositnd soliciting further paymeés with knowledge that
those deposits were not actually being usegdurchase securities goes beyond reckless
and demonstrates an intent to defrabde Smayt678 F.3d at 857 An accountant who

becomes “overwhelmed” by the revelation the& employer is opating a scheme to
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defraud investors and is indebted for milliarisiollars would not, utter the standards of
ordinary care, continue on with businessussial as if nothing were amiss. To my
knowledge, no precedent exists allowing an individugblety ostrich until he has the
opportunity to complete a monal audit or until he learns whether his boss has been
criminally charged.

To argue that he lacked the requisite ledescienter, Mr. Sllivan points to the
fact that Mr. Turnock “coacd” him before meeting #h Mr. Harshman and Mr.
Hendricks and directed him to process d#gsoand carry on as normal. Mr. Sullivan
asserts that he “was concerned he wousg lbis employment and at this point did not
possess enough information to question Tukisomotivation.” Def.’s Resp. to Pl.’'s Mot.
Summ. J. 1 38. These arguments are unfourtdetd, | have already established that Mr.
Sullivan did have enouginformation to question Mr. Tuatk’s motivation. Indeed, he
specifically admits to questioning Mr. Turnoskimotivation. He testified that he asked
Mr. Turnock, “how can this be?” and “where is the mdieEx. 39, Sullinan Dep., p.
115:4-19. His request for a meeting with .M&mpbell also illustrates his unease about
BPF’s operations. Second, the relationshigvben Mr. Turnock and Mr. Sullivan could
not reasonably be construed as that of anty@ad his lackey. The evidence instead tends
to show that Mr. Turnocldelegated authority to MrSullivan, asking him to relay
messages to BPF employees and insitr\gchem to take his directio®eeExs. 16, 17. It
appears that they were friegdMr. Sullivan helgd Mr. Turnock ciramvent the SEC by
cashing checks for him, and the two menrev@lanning to go into the insurance

brokerage business together as MTBS, LBGllivan Dep. 146:1547:11. Thus, despite
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Mr. Sullivan’s unsupported agsens, nothing on the recolddicates that any type of
employment relationship caused Mr. Sulliiadack the requisite scienter.
V. CONCLUSION

In sum, the undisputed facts demate that Mr. Sullivan committed primary
violations of § 17(a) and Rule0b-5 because he at leastklessly committed inherently
deceptive acts in furtherance tife Ponzi scheme at BPF. Analysis of whether Mr.
Sullivan committed aiding andbetting violations is thefore unnecessary. The SEC'’s
Motion for Summary Judgent as to Mr. Sullivan’s priary liability for the allegations

set forth above is GRANTED.

DATED: Septembet9, 2014 BY THE COURT:

s/John L. Kane
JohrL. Kane,U.S. SeniorDistrict Judge
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