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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 12-cv-02231-MSK-MEH
EDISYNC SYSTEMS, LLC,
Plaintiff,
V.

ADOBE SYSTEMS, INC.,

Defendant.

OPINION AND ORDER CONSTRUING CLAIMS *

THIS MATTER comes before the Court pursuanthe parties’ Joint Amended Claim
Construction Charg# 88) the parties initial claim construction bri¢fs93, 94) the parties’
responsive brief§# 104, 105)and the parties’ reply brietg 108, 109)

BACKGROUND

The claims in this action concern UFR&tent No. 5,799,320 (“the ‘320 Patent” or simply

“the Patent”), awarded to John Kl&gyhich covers a “Remote Multiple-User Editing System

! This Opinion and Order was initially preed and approved for issuance in November

2016. Due to an oversight in chambers, it was not promptly sent to the Clerk’s Office for filing
and distribution at that timend that error was only recenttijscovered. The Court humbly
apologizes to the parties for the undue yi¢fet this has cauden the case.
2 At some point in time, Mr. Klug assigned hights in the Patent to the Plaintiff here.
Rather than attempting to ascertain the preciseafahat assignment for purposes of identifying
the party performing a given historical act, t@surt’s narrative history will simply identify Mr.
Klug as the party defending the patent throughloeitreexamination proceedings, then shift to
the Plaintiff as the party pursuing iimfgement cases in this District.
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and Method.” It describes a group of intercartad personal computetgiked in such a way
that the users may share and simultaneousladdé that is stored on only one of the
computers. In short, the method entails a “hosthputer -- which holdghe file and associated
application software — that reatedly “polls” the remote cgomuters for their input or other
functions to be performed on the file.

As discussed below, the Patent has beesuhpect of several proceedings. It has been
re-examined on three separate occasions by the U.S. Patent and Trademark Office. The first re-
examination resulted in the caflagon of all original claims and the addition of new claims. A
second re-examination prompted Mr. Klug to atheome of the new claims, including those at
issue here, to avoid cancellation due to thetemce of prior artA third re-examination
confirmed the patentability of certain of the new claims and cancelled others.

In addition, the Plaintiff prewusly brought suit in this Couon the same Patent against a
different Defendant. EdiSync Systems, Inc. v. Centra Software, Inc., D.C. Colo. Civ. Case No.
03-cv-01587-WYD-MEH. In that case a claimnstruction ruling was issued by Judge Daniel
in which he construed most of the samenal&rms that are at issue in this actiod. at Docket
# 258. Judge Daniel later re-construed ontefclaim terms in light of a USPTO re-
examination, significantly narrowing higior construction of that ternmd. at Docket # 333.
Shortly thereafter, the partiesached a settlement of the dispute and the case was dismissed,

with no judgment having been entered by the Court.

3 Because Judge Daniel’s findings wergareembodied in a final judgment, the Court

rejects the Defendant’s argument here thaPtletiff is bound by JudgPaniel's constructions.
See e.g. Bobby v. Bies, 556 U.S. 825, 834-35 (2009) (presion arises only where judicial
determinations are reduced tgalid and final judgment thatecessarily incorporates such
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Pursuant taMarkman v. Westview Instruments, 517 U.S. 370 (1996), the parties now

request construction of 28rms used in the Patent.
ANALYSIS

A. Claim construction standards

The fundamental purpose of a patent igit@ notice to othersf that in which the
inventor claims exclusive right€akley Inc. v. Sunglass Hut International, 316 F.3d 1331, 1340
(Fed. Cir. 2003). Thus, the focus of clazonstruction is ascertaining how a reasonable
competitor would interpret the @@l claim language, not whatetlnventor subjectively intended
the language to meand. at 1340-41. The words used in the patent are evaluated according to
their “ordinary and customary meaning,” as wbhbé understood by a person of ordinary skill in
the art at the time of the inventioRhillipsv. AWH Corp., 415 F.3d 1303, 1312-13 (Fed. Cir.
2005) en banc). In some circumstances, the spieaifion may reveal that the inventor
specifically — albeit idiosyncteally — defined a term in a way that might differ from the
meaning it would otherwise be given. If the insigrecord clearly disckes that the inventor
resorted to his or her own peculiar lexicography, the Court gives effect to the inventor’s unique
idiom; however, if the inventarsed particular words withogtving a clear indication of an
intent to endow them with an unusual meaning,Glourt will give those words their ordinary
and customary meaning in the art, notwithstandigginventor’s subjective intent to invoke a
different definition. See e.g. Laryngeal Mask Co. v Ambu, 618 F.3d 1367, 1372 (Fed. Cir. 2010).

To give meaning to the inventor’s languatie Court “looks toltose sources available

to the public that show whatperson of skill in the art wailihave understood disputed claim

determinations). However, thidourt often finds Judge Daniefsasoning and conclusions to be
persuasive, and acknowledges them accordingly.
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language to mean.Phillips, 415 F.3d at 1314. Among those sms are: (i) the words of the
claims themselves; (ii) the remainder of the pasesgecification,; (iii)the prosecution history of
the patent; (iv) extrinsic evhce concerning relevant sciemtiprinciples; (v) the common
meanings of technical terms used; and (vi)sfage of the art at theme of the invention.ld.
Terms must be construed in light of the enti@tyhe patent, not jush the context of the
particular claim(s) they appear ihd. at 1313. In other words, chailanguage must be read in
conjunction with the more genéand descriptive specification gimm of the patent; indeed, the
specification is often “the single best gutdethe meaning of a disputed termd. at 1315.
Because the patent is examined as a wholeCtlet assumes that claim terms will normally be
used consistently throughout the patent, and, tinesmeaning of a term used in one claim can
illustrate the meaning of that same term used elsewhere in the gateait1314.

As with the specification, evidence of th@gecution history of the patent can also be
considered as intrinsic evidesof how the USPTO and the inventor understood the pdtent.
at 1317. The prosecution hisgaeflects “an ongoing negotiati between the PTO and the
applicant,” and can sometimes demonstrate tleainyentor limited or disclaimed some portion
of a claim. Id. At the same time, because the protieathistory predates the final patent
language, the prosecutiorstory “often lacks the clarity dhe specification and thus is less
useful for claim construction purposedd.

Extrinsic evidence of disputed terms — tisat'all evidence external to the patent and
prosecution history, including experd inventor testimony, dictharies, and learned treatises”
— can also shed light on the propenstruction to be given to thmserms, but extrinsic evidence

“in general [is] less reliable than the patemd @rosecution history in determining how to read



claim terms.” Id. at 1318. The court iRhillips articulated a varietgf reasons why a court
construing a patent should beryaf relying too heavily on @xnsic evidence, and cautions
that, while admissible and potenlyaprobative, courts “should keep in mind the flaws inherent
in each time of [extrinsic] evidencadassess that evidence accordinghg’at 1318-19.

B. Particular claim terms

1. General description of invention

This patent describes a process by whictumber of users of networked computers
jointly and simultaneously view and edit a docamelatabase, or other computer file. The
process involves a “host” cquuater, on which the document defphysically resides, and the
host computer is electronically connedtto one or more “remote” computérés exemplified
by the flowchart shown as Figure 3A, the host comipbégins by sending the first screen of the
file to all of the remote computers. Then thetlomnputer “polls” — thais, contacts -- the first
remote computer to inquire whethte user of that remote cpuoier has made a change to the
file. If so, the host computer makes the retpetshange to the filand sends any updated
display output to all of the coented computers. The host computer then polls the next remote
computer as to whether its user has made agehtanthe file, and if so, processes any change
and updates the output to all users. This process continues as to each remote computer, then
repeats. The patent further contemplates sitagin which users are viewing and interacting
with different parts of the filerequiring that the host computermonitor the portion of the

document that each remote user is viewind aditing and making appropriate changes to all

4 The patent anticipates that the users alilbe in simultaneous voice contact as well,

either through a separate data channel agagryoice communications via a conference call
over ordinary telephone lines.



remote users’ views when a changienade elsewhere in the file.

To increase efficiency, the patent conpéaies that some remote users (and, during
certain operations that tax the hoemputer’s capabilities, all usdmwill not be involved in
active editing, but rather, will be spectators f@eaiod of time. It anticipates that these such
computers will be placed in a “locked out” status by the host, by which they are no longer polled
for changes and are merely provided updatdékeofile’s output when other users make
changes. When appropriate, users who are lockedcanthave their abilito access reinstated
upon submission of the appropriate commandhath point the polling of their computer
resumes.

The specification also describes emboditaen which there are no mechanisms for
polling the remote computers or storing eitnmands in a buffer; these more anarchic
embodiments contemplate that all user input @violed directly to the host computer in real-
time, raising the distinct possibility of cdieting editing commands, overwritten edits, and
generalized chaos that, Mr. Klug suggests,lmprevented only through careful external
coordination among the users themselves.

2. Primary disputed claims

The parties’ Joint Claim Construction Ch@#t88)lists more than two dozen claim terms
to construe. However, the claim constructionferfecus on a subset of nine key terms. For
purposes of economy and due to the partiestation, the Court limits its construction to
those nine key terms.

a. “multi-tasking processing means”

> The Patent does not offer detaitsto how the lockout process worke.g: who initiates

the lockout or how a signal to beginard a lockout is given and received.
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All of the claims at issue in this litigjan require the host computer to have “multi-
tasking processing means” (hereafter “MPMThe MPM serves twpurposes: “coordinating
the execution of . . . file edig operations” and “coordinating tlhnsfer of data” to and from
the host computer. The parties agree in most respedo the construction to be given to this
term; they disagree only in two particulafiy:whether the MPM requirement necessarily
requires the host computer to be runnimguti-tasking operating system, or whether any
operating system that may be supplemented fiware that effectively simulates a multi-
tasking environment can suffice;da(ii) whether all of the steps discussed in Fig. 3A (namely,
“establishing voice communication,polling,” sending the first screef the file to all displays,
and transferring the completed file to the renwamputers) are necessarnigrt of the software
component of the MPM, or whHetr some functions may be omdtm certain situations or
embodiments.

(i) operating system

Turning first to the question of whetheetNMPM requires an operating system capable of
multi-tasking or merely a single-tasking operating system enhanced by software that simulates a
multi-tasking environment, the Court finds thag gpecification contemplates that the functions
described can be performed by a single-taskatipg system supplemented with mutli-tasking
software. It explains thdMulti-tasking can be implementetirough the PC’s . . . operating
system, the application software, the operatirityswe, or some combination thereof.” (7:27-
29). It goes on to state:

Software is also available thedin effectively convert a single-
tasking personal computer into a multi-tasking machine. In this
way, a single-tasking personal computer is able to run a plurality of
different tasks or programs simultaneously. Until recently,
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however, few presently available personal computers were
powerful enough to perform effective multi-tasking through the
use of software. . . Within a reiely short period of time, it is
expected that personal computetill be widely available that
operate at many times [the necessary] speed. (7:51-66).

The Plaintiff concedes that the patent itselfitemplates the posdity of a single-task
operating system, supplemented by multi-taskingrso#t, but argues that Mr. Klug disclaimed
that alternative on two occasions during the mpateexamination process. Although a patent
may be unambiguous in its terms, the patentee may choose to disclaim or disavow certain claims
during the course of prosecuting the patesfore the Patent & Trademark OfficBoly-America
v. APl Industries, Inc., _ F.3d __, 2016 WL 5956745 (Fed. Cict. 14, 2016). A disavowal
requires the patentee to makearl by unequivocal evidence, tiia¢ claimed invention includes
or does not include a gacular feature.ld. Here, the Plaintiff points to two items of evidence
that, it contends, demonstrate that Mr. Klug dis@ed any claim to the invention running on a
single-task operating systemmng multi-tasking software.

The first item is the August 2005 affidavit of Gary Nutt, submitted in conjunction with a
2004 reexamination of the Patent. This esaination focused, among other things, on the
Patent’s reference to a “singleenspplication” that the host sguter uses to perform editing of
the document or file. Items afleged prior art described a slan process being performed by a
“multi-user application.” Mr. Nutt's affidavitnakes clear that “multi-tasking is fundamentally
different from multi-user,” and takes the positibat the Patent necessarily describes a single-
user application “because it specificallguoéares the use of multi-tasking to accomplish

interactivity.” (In other words, an applicatiepecifically designed for multiple simultaneous

users would not require a “multi-tasking” enviroent to run in, because, Mr. Klug noted, “the



multi-user application program would alreduyve facilitated andupported the desired
interactivity” [JA445]°) Although Mr. Nutt's affidavit makea passing comment that “the ‘320

Patent discloses that “interactivity is accontphd, in part, by using a multi-tasking operating

system” (emphasis added), the context of thestant makes clear that Mr. Nutt is intending to
distinguish a single-user application imalti-tasking environment from a multi-user
application, not disavowing the feat’s explicit reference to ¢hpossibility that the required
multi-tasking environment could be created byltitasking software instead of a multi-tasking
operating system. Accordingly,gfCourt finds that Mr. Nutt'statement cannot be understood
to be an unambiguous disavowal of the speaiion’s suggestion that an appropriate multi-
tasking environment can be created by a sitgbk operating system running multi-tasking
software.

The second item of evidence is more suppeif disavowal, although some context is
necessary. The Patent was reexamined a seitoadn 2009, when third parties alleged that
prior art -- namely, U.S. Patent No. 4,939,509 (“the Bartholomew patent”), among others —
anticipated Mr. Klug’s invention. The Bartlomhew patent appears to contemplate a host
computer running a single-user apption “such as a spread sheetan editor,” plus software
that “enables [the host] to function as a tigering computer system” that receives commands
from other networked computers. In essetiven, it appears thitte Bartholomew patent
anticipated Mr. Klug’s notion of a host computesing multi-tasking software to enable it to

interact with other computerbut does not necessarily centplate a multi-tasking operating

6 Citations to [JA___] referee the appropriate ga of the parties’ Joint Appendix, found

at Docket # 92.
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system performing that tadkin response, Mr. Klug argued tithe Bartholomew patent did not
describe an actual “multi-tasking” enviroent, but rather, described a single-tasking
environment where the host computer was eipleeforming edits to the file or document or
receiving instructions from the remote compsitdaut never both simultaneously. Notably, this
Court does not understand Mr. Klug to have drany differentiation at that time between
Bartholomew’s “multi-tasking via software” arrangement and a “multi-tasking via operating
system” arrangement. The Patent Office evdlyteancluded that the Bartholomew patent did
not anticipate Mr. Klug’s pate, but based that decision different grounds, leaving the
operating system question unaddressed.

The third reexamination proceeding occunire@012, ostensibly as a result of the
proceedings before Judge Daniel. The party raogeseexamination argudtiat the Plaintiff's
submissions to Judge Daniel advocated a congirucf the Patent thatvas at odds with the
reasoning of the Patent Office in upholdihg claims during th2009 reexamination. The
reexamination request also aaped to incorporate argumenassed in 2009, including the
contention that the Bartholomew patent alsmtda the use of a multi-tasking environment via
software. In May 2013, Mr. Klug submitted a lengbrief addressing the various issues raised
in the reexamination, and it is a portion of thaébthat the Plaintiff relies upon here to assert
that Mr. Klug disavowed the creation of a multi-tasking environment via a single-tasking

operating system augmented by multi-tasking software. Specifically, the brief states:

! In this regard, as the Piiiff points out in its claim enstruction brief, the parties’

dispute here over the operating®m issue is one that bearstba validity of the Klug patent
relative to prior art, not on the question of infflement by the Defendant. The parties appear to
agree that the Defendant’s accused devilt@svalved the use of a multi-tasking operating
system.
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In short, the hardware for the fRM] functions . . . across all of

Klug's embodiments include, atnainimum, . . . a multi-tasking

operating system.

More specifically, each of Klug'mdependent claims recite and

require as part of the MPM, the use of a multi-tasking operating

system, such as OS/2, and not some other form of “effective multi-

tasking.” Notably, this position Babeen consistent throughout the

prosecution of the ‘320 Patent [as] previously argued that Klug

required a multi-tasking operatisgstem when discussing why a

POSITA would recognize Klug @saching use of a single user

application program versus multi-user application programs, as

discussed during the'Reexamination. [JA2073-74]
The final sentence of the quoted text was sup@diyea footnote that referred back to Mr. Nutt's
affidavit, discussed above, and further adidted Mr. Klug “clearlyand unequivocally argued
that Klug requires use of a multi-tasking operasggtem and thereby clearly disavowed the use
of any other techniques for acoplishing ‘effective’ multi-tasking ®

This Court finds no merit in the Plaintiff®ontention that it “clarly and unequivocally”

disavowed the Patent’s claim to software-basedti-tasking as early as the 2004 reexamination,
nor in its contention that it hdsonsistent[ly]” maintained thaiosition since. As noted above,
the only authority the 2013 brief cites for tipadposition is Mr. Nutt’s affidavit, which does not
disclaim software-based multi-tasking, much less do so in clear and unequivocal terms.

Moreover, the Plaintiff has not paed the Court to any other instance(s) of such “consistent”

disavowals anywhere else in tleeagthy reexamination record.

8 It appears that the Patdftaminer was not swayed by this argument. In an August 2013

ruling deeming Mr. Klug’s remaining claims pateble, the Patent Examiner appears to reject
the notion that Mr. Klug disavowed softwarased multi-tasking. In doing so, the Patent
Examiner simply examined the specificationgaage and found, as quotadove, that it clearly
contemplated multi-tasking at either the operatirgiesy or software level. Thus, it appears to
this Court that the Patent Examiner did ripiarely consider, much less resolve, Mr. Klug’s
argument that he had since disavowed theipation’s reference to software-based multi-
tasking.
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At the same time, this Court is preparedind that the 2013 brief is itself sufficiently
clear and unambiguous in its disaval of software-based muliasking. Although the statement
that Mr. Klug “clearly and unequivocally . . .q@res use of a multi-tasking operating system
[and] disavow([s] the use of any other techeigjfior accomplishing effective multi-tasking” is
yoked to an erroneous argumémat Mr. Klug had asserted thadsition previously, the error
does not diminish the language’s clear intentioreftect disavowal now. Indeed, the disavowal
of software-based multi-tasking at this tinppaars to be a cagey defensive move by Mr. Klug,
as he seeks to preclude the possibility of lidkasion of the Patent due to the prior art of
Bartholomew. The Court might be reluctant torpie such a disavowal at this time if there was
evidence that Mr. Klug had invoked the Patergference to software-based multi-tasking in
threatening or pursuing a claimaagst another alleged infringeressentially imposing a form of
judicial estoppel upon Mr. Klug -- but the Defentlaare has not identified any such instances
of Mr. Klug doing so.

Accordingly, although the Coufinds that the plain languagd the Patent itself makes

clear that an MPM could consist of eitlremulti-tasking operating system or a single-tasking

operating system supplemented by multi-taskirftnsse, Mr. Klug clearly and unequivocally
disavowed any reliance on tlater via his September 2013dding in the reexamination
proceedings. Thus, for purposes of claim constrnat this time, the Court finds that the MPM
described in the Patent requires the use of a multi-tasking operating system.
(ii) software algorithm
The second issue in construing the t&®PM” is whether the sfiware structure that

performs the functions of “coordinating editing” and “coordinating data transfer” consists of all

12



of the steps disclosed in theyatithm shown in Fig 3A of thpatent, or whether some of the
steps disclosed in that algorithm may be skippezkrtain embodiments. Figure 3A depicts the

following:
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U.S. Patent Aug. 25, 1998 Sheet 3 of 7 5,799,320

ESTABLISH VOICE COMMUNICATION, 100
INITIALIZE PCs, LINK PCs N

Y

ASSIGN EACH BC AN ACCESS #, 101
CREATE BUFFER IN MEMORY N

L]
(A)—={ RETRIEVE FILE TO BE EDITED 102

[

SEND FIRST SCREEN OF FILE 103
TO ALL DISPLAYS N

118 ENTER INPUT/| s
PERFORM |~ s
2 I REQUESTED
OPERATION
—

DO NOT ACCEPT
INPUT FROM/
RESTORE STATUS
OF SUBJECT PC

ENTER INPUT/| 47
PERFORM |~ s
REQUESTED

OPERATION
I

ENTER INPUT/ 109
PERFORM [

LOCKOUT

OF ANY PC REQUESTED
REQUESTED/ OPERATION
WITHDRANN
2
END
SESSTON
>
111 ?2
TRANSFER, v [ TRANSFER
EDTTED 18 10 FILE AS
ANY/ALL
s REQUESTED
NN FIG.3A
CONTINUED

ON FIG.3B



Both the Patent Examiner, at the con@asiof the 2012 reexamination, and Judge Daniel
have previously concluded thiats necessary that the MPMnbarm all of the steps of the
algorithm set forth in Fig. 3ASee JA2165 (“the Examiner concludes that the minimum
corresponding structure for the MPM includes #ghgorithm of FIG 3Aor all embodiments”);
D.C. Colo. Civ. Case No. 08#-01587-WYD-MEH at # 333.Whether the Plaintiff is
attempting to distinguish or undo tleosutcomes is somewhat unclear.

On the one hand, most of the argument inRlantiff’s initial claim construction brief
appears to focus on the notion thalling of locked-out PCs [is not] part of the structure.”
Docket # 104 at 13. Thus, it appearstihe Plaintiff is arguing &t an MPM need not perform
steps such as 104, 106, or 108 if #@in question is locked ouEee also id. at 15 (MPM “must
only include the capabilities of gtling’ for inputs from any then-activated remote PC (if any)
and locking-out all otherf(any) remote PCs”).

On the other hand, the parties’ Joint Cl&omnstruction Chart seems to suggest that the
Plaintiff's position is that the appropriateftseare structure for carrying out the MPM’s
functions consists of atif the steps shown in Fig. 3A except the “establish voice
communication” portion of step00; the “create buffer in memory” portion of step 102; and
steps 111 and 112 (determining whether to trankecompleted file to other users at the
completion of the session and making such a trandsigket # 88 at 4-5. But specific
argument about the voice communication, memory budied file transfer steps are nowhere to
be found in the pertinent portion tife Plaintiff’s initial brief. The Plaintiff's response brief

addresses the voice communication issue imtstigtail, but that document also makes
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arguments that are inconsistent with the Riffim assertions in the Joint Claim Cha&ompare
e.g. Docket # 88 at 5 (conceding that “Fig. 3A, Openag 103, ‘Send first seen of file to all
displays™ is a required componeiatr the task of “coordinating data transfer”) with Docket #
104 at 29 (“Step 103, ‘Send[ing] First Screerr-id¢ to All Displays’is also not corresponding
structure for the MPM”). Curiously, it is thedftiff’s reply brief thataddresses the software
algorithm issues most completely, raising salvarguments not previously made in the
Plaintiff's prior filings.

This Court exercises its digtion to decline to addresggaments that are effectively
raised for the first time in a reply briefee Normanv. U.S, 429 F.3d 1081, 1091 n. 5 (Fed. Cir.
2005). Thus, the Court does not consider thenffies argument that the software component
of the MPM excludes the voice cormmication, memory buffer, and fiteansfer portions of Fig.
3A. The Court considers only tlq@estion that the parties hawensistently briefed: whether the
multi-computer polling process of Steps 1046,18nd 108 are a necessary component of the
MPM.

In this regard, the Court findkat the Patent necessarilyjuires that the MPM contain a
software structure that is dgsied to poll multiple computerd’he Plaintiff’'s argument appears
to suggest that there may betaar times when only one compuisractive, and that may very
well be true. But the Patent necessarily degsrian invention’s entire design, not how it might
operate at a discrete moment and under certain specific conditions. To fulfill the description
found in the Patent, any embodiment of the itieenthat entails the use of polling must be
designed to poll, at least at sopwnts, all of the computers paipating in the session. It may,

in practice, skip that polling iertain conditions are met, khie embodiment must nevertheless
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be capable of performing that polling. In thegard, then, the Court s with the Patent
Examiner and Judge Daniel, fimgj that the software portion tfie MPM necessarily requires
the performance of all steps shown in Fig 3A.

As best the Court understands, the Plaiptiffnarily argues thahe Patent describes
embodiments where, for various reasons, the host computer will sometimes only receive input
from a single PC — that is, where all other R@@slved in the session habeen “locked out” or
are otherwise not “active.” In such circumstandbe Plaintiff appears to suggest, the algorithm
shown in Fig. 3A need not attempt to poll thadtive PCs, and need only receive input from the
sole active PC. Thus, the Plaintiff argues, tlgoadhm need not perform all of the steps shown
in Fig. 3A, but merely the polling steps tlze pertinent in a given situation.

Such an argument is somewhat inconsistetiit what Fig. 3A demts. The Plaintiff's
argument suggests that there isatra, undisclosed stepttee algorithm shown in Fig. 3A —
one in which the host PC, before performihg polling loop of steps 104, 106, and 108, pauses
to query which (if any) PCs are locked out @tk to entirely bypass the polling step involving
that/those PC(s). Tthere are multiple instancélsarPatent that suggest that the host computer
polls locked-out remote computers, but simply iggsowhat they have to say. For example, step
118 explicitly states “do not accept input fromlocked out PC, suggesting that the algorithm
continues to poll every PC, regardless of its loe@atistatus, but proceetts simply reject or
disregard the input from PCs traat designated as locked o&ee also 6: 4-5 (“input by a
locked out user will nobe considered”).

However, the Court generally agrees itk Plaintiff that the specification itself

describes situations in which, in the cous§earrying out the algorithm, locked-out PCs will
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not be polled at certain times. Mr. Klug exipis that, when a large number of users are
involved, “the polling of all theisers would take alegively large amount of time.” 11:10-13.

To solve this problem, Mr. Klug designed the lock-out process, such that locked-out PCs “will
not be checked for input” at all, thereby saythe time that would be spent polling them. 11:16-
17. Thus, the Court agrees witle tRlaintiff that the sgcification contemplates that, at times,
locked out PCs will not be polled the manner shown in Fig. 3A.

But the Court also agrees with the Defendant, who argues that the necessary inquiry is
not what tasks the algorithm performs at a ceiaint in time and in response to a certain set of
circumstances, but rather, what steps the algormust be capable of performing. In this
regard, it is clear that thegalrithm must be designed to pall of the PCs involved in the
session at some point(s) in time. All descriptiohthe invention indic& an expectation that
every user participating in a session would have sailgy to participate irediting. In order to
participate in editing, a user siuhave his or her PC polled at some point (or, in non-polling
embodiments, simply have the ability to send edits to the hoEtus, the algorithm of every
embodiment must include a software structureplo#is or receives data from multiple users. It

may very well be that, at times, only one usexdasvely editing the docuemt or file, and thus,

° Indeed, thaine qua non of “coordinating editing” ighe algorithm managing editing

instructions coming simultaneousdy serially from two or more tferent sources. The act of
“coordinating” something requires, by definitidmo or more inputs tt the agent performing
the coordination brings into a common order daitrenship; for examplegne coordinates their
own schedule with the schedulddrgging to a friend, a coordinatof a football team manages
and arranges all of the various components obtfemse or defense. Thus, by definition, the
MPM is “coordinating editing” only when it is maging editing instructions coming from two
or more PCs. In the situatidimat the Plaintiff des@es, where only on PC is actively supplying
editing instructions because athers are locked out, the MPMnist “coordinating” anything, it
is merely implementing the single setim$tructions it is being given.
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the portion of the algorithm thatanages polling other PCs is nouse. But to carry out the
functions described in the patent, every embodiméhtequire an algorithnhat is capable of
performing all of the functions shown ing=i3A, including the polling of each PC.

Thus, as to the issue that is apparently in disfluteés Court agrees with the Patent
Examiner and Judge Daniel that the MPMdascribed in the patent, requires a software
algorithm that is capable of perfomg all of the steps shown in Fig. 3A.

b. “polling”

Claim 31 of the Patent describes a “meamsémuentially polling the input from each of
the [user’'s computers].” The Plaintiff proposes that the tgmtihg” be construed to mean
“determining whether a file editing input has beeceived from an active PC.” The Defendant
proposes that the term be construed to meangttheess of continually checking each potential
source of input .. . . in a round-robin sequehdéus, the primary differences between the
parties’ proposed constructiontigat the Defendant’s construmti requires thgpolling be both
“continual” and “in a round-rolbi sequence,” whereas the Ptdffs construction lacks those
requirements.

The specification describes how the pollinggass occurs: “the microprocessor of the
host PC essentially sequentigliglls each of the PCs for input9:63-64. The specification
states that, if input is provided, the host &ries out the commarndntained in the input,

updates the display sent to each PC, and thefofpes the same function for the other two PCs”

10 Although the Plaintiff does not argue as mirchis initial claim construction brief, it

raises a new issue in its response and replysbtieat the MPM should not have to perform all
of the steps shown in Fig. 3A because ceteps, like “establish voice communication” (step
100) or transferring the completétd (step 112) are not tasks theae found in all embodiments.
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— that it, the host polls the remaining PCs igusnce. 10:3-8. “After each polling sequence” is
completed, the host PC “checks to see if a redquesbeen made to end the editing,” and, if so,
begins the exit process. 10:66-&therwise, “the polling sequence. is repeated,” beginning
again with the first PC. 10:8-10.

Noting that the polling process can takerag time when large numbers of users are
present, the Patent contemplatest “any of the PCs may lbecked out and made non-active,”
with the result that “that PC’s buffer will not lobecked for input.” 11:14-17. The locked-out
user continues to receive updates to tispldy of the document or file, and both the
specification and Fig. 3A contemplate that atehd of the polling sequence, the host PC queries
whether any of the locked-out PCs should beeractive again. 11:20-23, Step 117. There are
also circumstances where no polling whatsoevkoacur, such as when the host computer is
involved in a resource-intsive process such apell-checking. 10:31-34.

The Plaintiff’'s brief argues that the Daflant’s proposal of a “round-robin sequence” of
polling — by which each remote PC is checked, or abeak particular order, in each iteration of
the polling cycle —is in error, and that “thesh®C does not check its buffer equally for inputs
from each remote PC in some set order.” Img®o, the Plaintiff relies on a passage in the
specification that states “the [host PC] polle buffer which holds input for the first PC for
input therefrom. The buffer may be checkeddaertain period of tim until the buffer is
empty, or until it is determined that no input dages been placed in the buffer.” 9:65-10:2.

It appears that Mr. Klug ha®wn confusion by his use of the term “buffer” to describe
two different mechanisms. The host PC creatbaffer in its own memory to store commands

that it has received during tipelling sequence, but has not geecuted. 9:48-50. At the same
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time, the patent speaks of other “buffetisdt, although never exgssly described, must
necessarily be createdtime memory of the remote PCs, similarly storing input commands from
the user that have yet to be send fhe polling process) to the host P&e e.g. 10:65 (storing
each user’s editing location inhat PC’s buffer” that is latguolled); 11:16-17 (when a user is
locked out, “that PC’s buffer will not be chexkfor input”). Once it is understood that the
remote and host PCs each have buffersai@ stnprocessed commands, the reference to a
“buffer” that the Plaintiff relies upon becomelgar: the buffer being polled is the buffer on each
remote PC that stores whatever editing comradhd remote user has input. Thus, the polling
occurs when the host PC checks the remote B@fsr and either: (i) finding it empty, waits

until the host PC has “determined that no inpti& deas been placed in the buffer”; or, (ii)

finding commands, begins conveying those commands to the host PC until it has either emptied
the remote PC’s buffer or until a certaimé period has passed. The Plaintiff's argument
mistakes the “buffer” described above todmty the host PC’s buffer, suggesting that the
“polling” occurs there. Such a construction fadsaccount for how that buffer ever gets filled
with commands from the remote PC. If the dfdyffer” that exists iSound on the host PC, and

it is that buffer that is “polled,” the Patentsdeibes no mechanism for commands to be solicited
from the remote PCs.

The Court also finds that the Patent callstifie “polling” process to require the querying
of each PC during each cycle. For PCs that'active” — that is, not locked-out — the polling
retrieves editing commands from the remote compulPCs that are locked-out are also queried
during the polling sequence, albeit for a differ@fdrmation. They are queried at Step 117 to

determine whether their lockout should be cancebeay lfecause the user has begun providing
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input after a period of mctivity or because the user haats command to end the lockout).
The cyclical querying of the locked-out PCsiexessary to effectuattee Patent’s observation
that a lockout can be ended “at any timé&lius, the Court agrees with the Defendant’s
construction that calls for “polling” to requireaaremote PC to be queried for input in an
established order ordund-robin sequence.”

However, the Court does not adopt thatiparof the Defendant’s proposed construction
that requires “polling” to beanducted “continually.” The Plaidtiis correct that, at times, the
host PC will stop all polling and devote its cdetp attention to a complex task. The polling
sequence or cycle is performed repetitively, but not necessarily “continually.

Accordingly, the Court construes the terpolling” to mean “the process of repetitively
checking, in an established ordeach personal computer for input.”

c. “substantially real-time” and “substantially contemporaneously”

All of the independent claims call for the imt@n to function in a way that allows users
to make edits “on a substantially real-timeisdand to be abl® review the results
“substantially contemporaneously with” theeeution of the editing commands. As the
Defendant concedes, these terms mean that ‘ledédsmade so quickly that they would be
performed on the file almost &asst as the edits are inputted bg tsers” and that the display of
such edits “occur[s] so quicklydhall of the remote users woude able to see the edits being
made on the display almost at the same timeeaediis would be inputtdaly an editing user.”

Although the parties are not asking for the Ctmiiconstrue the term “substantially” in
order to clarify its meaning, tHeefendant argues that the teimroduces a fatal indefiniteness

to Mr. Klug’s claims. The Defendant conterttiat the word “substantially” “provide[s] no

22



reasonable guidance as to how close in time theégmaaieed to be to fall within the claims’
scope,” suggesting that one persaiiled in the art might consider a delay of 5 seconds between
input and edit to be “substantialigal-time,” while another might not.

A patent is impermissibly indefinite if itdaims, read in light of the specification and
prosecution history, fail to inform, with reasonabéstainty, a person skillad the art as to the
scope of the claimed inventioMautilus, Inc. v. Biosig Instruments, Inc., 134 S.Ct. 2120, 2124
(2014). The term “substantially” is not necessanlyefinite; if the record provides sufficient
instruction from which a person skilled in thé ewuld ascertain what “substantially” means in
the appropriate context, theash is sufficiently definite.See Apple, Inc. v. Samsung Electronic
Co., 786 F.3d 983, 1002-03 (Fed.Cir. 2015). Here, therPaepeatedly suggts that the metric
to determine “substantially” in this contextase of perceptibility othe difference between the
speed at which edits are made and displayetheidost PC and the speed at which those edits
would be made and displayed if the same opmrdtad been carried out on the user’s own PC.
See 9:13-17 (“the likelihood is reducedtiat user of the remote R@Il even notice a time delay
that would suggest that the optma has been carried out at thest PC rather than the remote
PC”); 10:12-13 (“no discernable delay in theqessing will be perceived by the users”); 10:23-
24 (“a significant delay will not be perceivedThus, the Patent provides a benchmark -- the
time the same operation would take to perfornthenuser’s own PC -- to measure any delay and
a metric -- whether the user would perceivat tiifference in time-- by which to determine
whether that delay is “substantial” or notlthilugh there are naturalnations in different
people’s ability to perceive short incrementsiwfe, the invention here is focused on using high-

speed data lines and powerful computers ¢éater a seamless multi-user interface. Persons
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skilled in that art would necesdg be familiar with user intdace issues and the degree of
delays in processing that tgpai users would and would nottia® in such circumstances.

Accordingly, the Court finds that the ternutsstantially” as used ithe contexts above is
not indefinite.

d. “personal computer”

All independent claims entail the use of “a personal computer.” The parties agree that
this phrase involves “a single-user [ Jcomgrudesigned for personally-controllable
applications,” but the Plaintiff proposes two dotaial qualifications: thad personal computer is
necessarily a “microcomputer” and tlias “not connected to a mainfram€.”

The Patent largely defines “personal computer” as follows:

Traditionally, a personal computisrdefined as a single-user
microcomputer designed for perstpaontrollable applications.
However, recently introducedngjle-user computers have many
times the processing power oéthpredecessors, and the term
personal computer covers a wikriety of products. Today,
single-user personallyontrollable "desktop” computers are used

in technical or engineering wkstations for CAD/CAM and the

like. Many of these personal computers use reduced instruction set
computing (RISC) microprocessors, and can perform functions in a
single-user system which were uriily recently available just

from mainframes.

7:5-17.

Turning first to whether “@rsonal computer” necessarily means “microcomputer,” the

H Judge Daniel adopted theaRitiff's construction in the por action, but this Court notes

that the parties’ dispute indhcase concerned whether Mrul) during the prosecution of the
patent, had limited its definition of “personaingputer” to one having specified processor speeds
and other architecture. his, whether the constructishould include the terms

“microcomputer” and “not connected to ainfeame” was not a matter considered by Judge
Daniel, and thus, his adoptionttie construction the Plaintiff ges here is not persuasive on
those points.
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Court pauses, as neither party has offere@ar cefinition of the term “microcomputer” or
explained how that term differs from the uifelientiated “computer.” The Defendant argues
that “[t]he specification . . . recognizes that ‘neicomputer’ is an antiquated term and goes on to
include ‘workstations’ . . . in the category oefgonal computers’ that would work with the
claimed invention, despite not being labeled fmoomputers.” Thus, the Court assumes that
the Defendant contends that “microcomputers” ‘anarkstations” are distinct from each other.
But the text quoted above does appear to recognizeadhdistinction; to the contrary, Mr. Klug
clearly considers the term “personal congpuito include “technical or engineering
workstations.” Moreover, and perhaps mor@amtantly, the Defendantewn proffered expert,
Keith Lantz, adopts a definition that makes the term “personal computer” “[slynonymous with
microcomputer.”Docket # 95 at § 83. Accordingly, theoGrt finds that the term “personal
computer” means “a microcomputer.”

The remaining question is whether a “eral computer” must be one that is “not
connected to a mainframe.” The Patent itsehtions the term “mairdme” only once, in the
unhelpful context of noting that modern personal computers can perform some of the tasks that
previously could only be parfmed by mainframes. 7:14-16. adéth “microcomputer,” the
parties have not cited to extsin evidence that provides a mewyiul definition of the term
“mainframe.” Mr. Lantz’s affidavit briefly adésses the notion that “terminals” are computers
that “require a mainframe or server to opefaand that these less-powerful machines are
distinct from “personal computgf Mr. Lantz explains that tminals are “machines [that] had
relatively simple hardware that could only digpthe results of computations that had been

performed on another computefhe Patent expressly states thjghe present invention may
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also be carried out using a host PC, as disdusiseve, and remote conter terminals that do

not have the full power of a PC.” 13:34-36nf@hasis added). And many of Mr. Klug’s initial

claims distinguished the notion of “terminaldfm that of “personal eoputer” — for example,
Claim 17 called for “a personal computer” and “a plurality of remote terminals.” From this, the
Court discerns that the tesrtiterminal” and “personal coputer” are not synonymous.

By using the term “personal computer” iretblaims at issue, then, the Court presumes
that Mr. Klug did not intend to assert a claim oagrocess that involvesdluse of “terminals.”
The only evidence in the record that distingussaéterminal” from a “personal computer” is
Mr. Lantz’s unopposed assertion taakerminal “require[s] a mainframe or server to operate.”
Thus, the Court thus construes the termr§pnal computer” as follows: “a single-user
microcomputer, designed for personally con&olé applications, thatoes not require a
mainframe or server in order to operate.”

e. “single-user application program”

All of the disputed claims entail the useaohost PC “using arsjle user application
program.” The Plaintiff suggesssconstruction of thaerm to be “a software program that
perceives that only a single useiproviding inputs to the progm at any given time.” The
Defendant proposes a construction of “an application program designed for use by only a single
user at a time.” Judge Danminstrued this term in the prilitigation, adopting the Plaintiff's
proposed construction over seafeconstructions gred by the defendant there that were
somewhat similar, but not identical toetbonstruction urged by the Defendant here.

As Judge Daniel noted, the term “single-usgplication program” does not appear in the

specification of the Patent; rather, it was a new term that appeared for the first time when Mr.
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Klug re-framed his claims during the first reaenination proceeding. Both sides essentially
admit that, beyond the general purpose of thentior, nothing in the Patent itself sheds any
light on Mr. Klug's intended meaning of the ple “single-user application program.”

The parties’ proposed consttions differ only in regartb a relatively nebulous point:
whether the application is designied a single user or whethergérceives a single user. To a
large extent, this distinction appears to be a gpwgemmantic one. A system that is designed for a
single user will, by definition, only ever perceive arger to be using it; there is no need for the
system to even contemplate the receiphptit from someone otherah the single user.
Likewise, a system that can onlyrpeive one user must necessahi§ve been designed so than
only one operator can use the system aha.tOtherwise, the designer who intended the
application to support multiple users failed to dasa system that meets his or her intentions.
Thus, the “perceived” versus “designed” distiootappears to be a meagless one. Certainly,
the parties’ briefing has nokplained why the selection of one term over another would have
any concrete significance.

This Court is not persuaded that Judge Blamreasoning in the far litigation applies
here. In that case, the defentproposed constructions — thgeplication only “allows” input
from a single user, or is only “controllable” bysingle user — thatudge Daniel found, would
have subverted the very intention of Mr. Klugisention, which was to allow multiple users to
provide input to, or otherwisenatrol, the application. Unlike ¢hconstructions proposed in that
case, the parties’ proposed constructions aereso functionally similar that there is no
meaningful need to select oaeer the other. Accordingly, éhCourt declines to adopt one

proposed construction over the other, firgdthat they are, functionally, identical.
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f. “data corresponding with and limited to said file editing operations” and
“file information”

Each of the independent claims proviflesthe host PC to be responsible for
“coordinating the transfer of data. wherein the coordinated tedar of data corresponding with
and limited to said file editing operations incledge information received from file editing
operations executed by a single usgplication program and cortsting a portion of the given
computer file.” To reduce this windy verbiatgea manageable size, the Plaintiff proposes
construing the phrase “file information . . .”ieean “computer renderable information that
identifies the file editing operations then occurring” and to construe the phrase “data
corresponding . . .” to mean, simply, “file infoation.” Thus, the Plaintiff’'s construction would
reduce the quoted language in the claims to.‘wherein the coordinated transfer of file
information includes computer renderable infotiorathat identifies the file editing operations
then occurring.” The Defendant proposes to caoestine phrase “file information . . .” to mean
“editable data, rather than imaghformation, that constitutespartion of a copy of the computer
file and that can be edited by the singlernepplication programéand the phrase “data
corresponding . . .” to mean “filaformation pertaining only to the edits to the file.” Thus, the
Defendant’s concatenated construction of tlantllanguage is “. . . wherein the coordinated
transfer of file information pertaining only to the edits to the file includes editable data, rather
than image information, that constitutes a portioa 0bpy of the computer file and that can be
edited by the single usapplication program.”

Once again, the language in the claims isdetctly addressed in the specification;
rather, the disputed language was adddtdalaims by Mr. Klug during the second
reexamination, in an attempt to overcome ther@roof the Bartholomewatent. Notably, the

28



Patent Office was concernedattihe Bartholomew patenttaipated Mr. Klug's invention

insofar as the host computer in the Bartholometemgassed “display infmation” back to the
remote user. As Mr. Klug explained, under Bartholomew, the remote user “will receive a
communication from [the host] whenever [thestig] screen display changes — such screen
display change may be as mundane as [theshos-screen clock tne clock updating.”

JA1424. In other words, in the Bartholomew intem, the data that remote users received was
simply a screenshot of the host computerspldiy, not interactive aeditable data.

At the time of the reexamination, Mr. Klugtlaims addressed a means for “coordinating
the transfer of data corresponding with and limttedaid file editing operations from said host
computer to the display means of the othetdr’. Klug argued that, under his own invention,
the host computer transmitted dated for “file editing operationgd the remote users, not just
images of the host’'s own screen. He relieghart, on an affidavit from Mr. Nutt that further
explained that “editable forms for information ogeran the information itself rather than on an
image of the information (e.g., one can use cotieeal programs to reaahd write a document
in editable form, such as a Word file. . .) &sesult, a fundamental tenet of the ‘320 patent is
that the information, rather than an image @f itiformation, is shared among the participants.”
JA1481.

The Patent Examiner disagdedinding that, under Bartholome “only the specific data
lines that have been changed or edited woulskin¢ to the [remote PCland thus, Bartholomew
addressed the claim to “data corresponding withlamited to said file editing operations.”
JA1486. Mr. Klug made certain edits to the clémguage that failed to satisfy the Examiner,

ultimately leading Mr. Klug to offer another antinent containing the operative language here.
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JA1517. The Examiner accepted this modifarats overcoming Bartholomew, noting that the
amendment ensured that Mr. Klug’s inventiondaled the host] to send ‘the file information
itself’ so that data is executed in each reniRifeusing the single usapplication program and
thus, outputs of the data can differ from eamote PC to other remote PC.” JA1537.

Thus, it is clear from the prosecution higtthiat in Mr. Klug's claims, as amended, each
remote PC is running the same application progeg lMicrosoft Word). The “file
information” that the host PC sends to theote PCs is at leastp@rtion (and possibly the
whole) of the very computer file that the usare collectively editingyot simply some portion
of the host computer’s screen display. Fromplosecution proceedings, this Court will assume
that, in at least some embodiments, the host P@lgisupplies the remote PCs with an copy of a
portion of the computer file being edited, andrtiproceeds to simultaneously provide each user
with the editing commands entered by other users, relying on the remote PCs to perform those
edits (.e. “data is executed in each remote PCThe Court will assume that other embodiments
closely follow the design outlined in the specification, where the host PC receives the editing
commands and performs the féddits. To overcome Bartholomew, these embodiments must
return something more than the mere output efithst PC’s editing. Thus, it is fair to conclude
that, in these embodiments, the host PC supftie remote PCs with a updated copy of the
portion of the file aker each edit.

In such circumstances, it is abundantly cteat the term “file iformation” necessarily
consists of two components: “a portion of theegi computer file” (referenced in the claim
language itself) plus either theoriifications to that portion thétave resulted from the output of

“file editing operations” performed dhat portion of thdile by the host PC, or the actual editing

30



instructions collected by the host R€d sent to the remote PCd carried out on their copies
of the file. Constructing the term in this wigyconsistent with the al claim language as well
as the discussions that Mr. Klug had with theeRBExaminer and the amendments he made to
overcome the Bartholomew patent. In thissss the portion of the Defendant’s proposed
construction that defines “file farmation” as “editable datadh constitutes a portion of a copy
of the computer file” more accurately captures this concept than the Plaintiff's proposed
construction of “computer renderable information.”

Indeed, the Plaintiff's comisiction could, arguably, enogpass nothing more than the
sending of an image of the host PC’s scrasrsuch display information is “computer
renderable” (it can be displayed on a computer)ighdentifies the file editing operations then
occurring” by showing how the display changes as each editing operation is performed on the
host PC. As the prosecution loist makes clear, simply conveyitige host PC’s display to the
remote PCs would implicate the Bartholomew patelhe Plaintiff’'s proposed construction also
omits certain express limitationsthe claim language, suchi@® requirement that the “file
information” consist of “a portion of the giveomputer file.” Thus, the Court finds the
Plaintiff's proposed construction to be both ovedal and under-inclusive. The Court adopts the
Defendant’s construction of therm “file information.”

In doing so, this Court notes that it reachenclusion different than that of Judge
Daniel in the prior litigation.Judge Daniel’s adoption of tl¥aintiff's proposed construction
turned on two key findings: (i) that Mr. Kluglamendments to the claim language during the
second reexamination did not “agree to giveoperage for systems that transmit only image

information to the remote computers” — in othards, Mr. Klug elected to maintain a claim to
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such an invention despite the risk that doing@ald result in invaliditydue to anticipation by
the Bartholomew patent; and (ihat the Defendant’s requiremehat “file information” consist
of “editable data” was contraty the process described irethpecification, by which the host
PC performed all of the edits to the file or dowent, and then simpbjistributed the output of
such operations to the remote P€ig;h that “the form of the ‘fileaformation’ . . . is irrelevant
because all of the editing occums the host PC.” This Court findisat both of those arguments
are refuted by Mr. Nutt’'s affidavit, upon whidhr. Klug relied during the reexamination. As
Mr. Nutt explains, “a fundamentalrtet of the ‘320 patent is thtte information, rather than an
image of the information, is shared among thei@pents.” This is further confirmed by the
Patent Examiner reciting that Mr. Klug agreedtttine sending of the ‘file information’ itself

allows the data to be executed in each relR@e JA1559. Thus, because this Court finds that

the prosecution history unambiguously inclsi@d@ argument by Mr. Klug that the “file
information” must consist of editable data capatfl being processed by the software application
on the remote PCs, the proper construction of the term “file information” is that urged by the
Defendant, not the Plaintiff.

However, as between the parties’ proposauastructions of “dat corresponding with . .
.,” the Court adopts the Plaintiéf’construction. The Plaintiffisroposed construction essentially
subsumes this clause within the broader term “file information.” The Defendant’s proposed
construction also links this clause to the téfie information,” but further limits it to
“information pertaining only to thedits to the file.” By the terms of the claims themselves,

“data corresponding with . . . includes file inf@ation . . . .” Thus, by definition, the phrase

“data corresponding with . . .” must either begauent with or broader than the phrase “file
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information. . .” In other words, a rule that fAcludes B” means that either A contains all of B
and nothing more, such that A = B, or A contaith®BB plus other things, such that A> B. In
no circumstance can A include B and yet A <Bhe Defendant’s proposed construction of
“data corresponding with . . .” pduces the improper A < B resudss it provides that “data
corresponding with . . .” is “filenformation” but only that portioof file information “pertaining
... to the edits to the file.” As discussadibve, “file information” includes two components: a
copy of a portion of the file and editing infoation. The Defendant’s proposed construction
would define “data corresponding with . . .” telmde only the latter, giding a situation where
that clause fails to “include” bbf “file information. . . .” Bycontrast, the Plaintiff's proposed
construction, which simply equatédata corresponding with. . .with “file information . . .”
produces the permissible result where, if Aunles B, A = B. Thus, a construction wherein
“data corresponding with. . .” Emply synonymous with “filenformation . . .” produces a
logically valid result.

Accordingly, the Court construes the peeht claim language to be “wherein the
coordinated transfer of datarresponding with ankimited to said file editing operations
includes file information received from file editing operations executed by a single user
application program and constitagj a portion of the given computile” to mean “wherein the
coordinated transfer of datd includes editable data, rather than image information, that
constitutes a portion of a copy of the compdiferthat can be atéd by the single user
application program.”

g. “interconnecting means”

Claims 21-24 and 45-48 all require antdrconnecting means for electrically
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interconnecting said host computer with the otfiel$he parties disagrean what structure is
described to carry out this imt®nnection function. The Plaifftcontends that the appropriate
structure is “all hardware and software, providedr connected to a PC, which enables the host

PC to connect to an analog and/or digital meks and any networkand/or communications

systems utilized to facilitate communications between the host PC and one or more remote PCs.”
The Defendant contends that the approps#tecture is “the ISDNligital communications

network described at col. 8:2¥6 or the digital/analog commuaitions network described at

cols. 11:50-12:30.”

The Patent describes interconnecting mearseveral locatits. Among others, it
mentions a preference for “a non-dedicatedtdigiommunications system [that can] link both
the personal computers and e®icommunication means,” 5:14-1ndaas an alternative, “a
plurality of modems . . . ar@h analog communications link.”18-20. In the specification, Mr.
Klug elaborates at some length about the rieetigh-speed communicatis links, noting that
“[u]ntil recently,” such networks required “dedied lines” which posed economic and logistical
obstructions to implementing theviention. 8:14-24. Mr. Klug noteahore recent ailability of
ISDN systems, “a non-dedicated digital communaret network which can carry voice and data
over the same pair of standard telephone wir8s24-29. (The Patent jplies, however, that at
the time of its drafting, ISDN networks had yeteach “full[ ] operation[ ] nationally” and
internationally. 8:36, 39-40.) He also preditthat “further enginearg breakthroughs have
been made which will enable even fastertdigijommunications over non-dedicated lines.”
8:46-48. Mr. Klug noted that “the only hardwdhat is necessary to connect a personal

computer to an ISDN interface is an ISDN adapter.” 8:41-44.
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Later, the Patent describes the altameadf a connection occurring “over an analog
communications network via dtgl-to-analog/analoge-digital convertes” (essentially,
modems). This system called for the convertehensending PC to comtaligital signals to
analog ones, for the signals to be transmitted over the analog communications network, and for
the converter on the receiving R&€Cconvert the analog signals baokdigital ones. 11:55-60.
The Patent further contemplates that, whengian analog network, hardware or software that
performs data compression may be necessary to achieve sufficient data speeds and multiplexers
may be useful to reduce the number of individeldphone lines that connect to the host PC may
be desirable.

The Court rejects that pasti of the Defendant’s proposednstruction that limits the
digital version of an “interconméion means” to an ISDN netwar Mr. Klug specifically noted
that future, non-ISDN digital netwks were likely to arise, suggexy that reference to an ISDN
network was simply an example of a typenoh-dedicated, high-speed digital communications
network that could support the invention. A¢ttame time, the Courtsal rejects the several
aspects of the Plaintiff's proped construction. A constructidhat reaches “all hardware and
software . . . which enables host PC to conneahtanalog and/or digital network” misconstrues
the Patent’s requirements when an analog netwqrkesent. This incorrectly limits the notion
of “interconnecting means” to those hardward aaftware structures used by the host PC when
the Patent makes clear that in embodiments involving analog networks, all PCs, host and remote,
must possess a converter for handling analoglayitl signals. 5:189, 11:62-64. Moreover,
the Plaintiff’'s proposed construction’s overbraaclusion of “all hardware and software . . .

which enables the [ ] PC to connect to [a] ret¥ and “any networks and/or communications
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systems utilized” encompass far more than isrilesd in the Patent. Thus, the Court rejects
both parties’ proposed construeis. Instead, the Court conssueterconnection means” to
refer to “either: (i) a non-deditad, digital communications network capable of data speeds
equivalent to or faster than #DN, and hardware in each RCthe form of an adapter to
connect the PC to that network, or (ii) armmgy communications network, hardware in each PC
in the form of a digital-to-areg/analog-to-digital converternd, if needed to ensure data
transmission rates sufficient to allow for stagially simultaneous editing, data compression
software for each PC sufficient to achieve that rate.”

h. “voice communication means”

Claims 22, 23, 29, 32, and 33 all img@é various language requiring “voice
communication means . . . for transmitting audgmals” between users. The Plaintiff proposes
that the phrase “voice communicatimeans” be construed to reter‘hardware and/or software
which enables a user of a PC to communicatiyoréth another user.”The Defendant proposes
that the phrase be construed to mean ited@es connected over a standard analog telephone
line or over the same line of the digital comnuations network as are the personal computers.”

The specification clearly contemplates thsg¢rs will remain in voice contact through the
use of telephone technology, specifically, “telephone handsets.” 6:61, 9:18. The remainder of
the Patent describes only the type of teleghoetwork involved: the preferred embodiment
describes the same “digital communications oekithat carries data, 6:62-64, but “if the
digital communication network does not havéhbeoice and data capiibies, the telephone
handsets can be linked via a traditional confereatleover other lines, such as standard analog

telephone lines.” 9:26-30. Mr. Klug makes agée mention of “digitatelephones,” 6:63, but
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does not elaborate on the meaninguwth a term, nor does the Plaintiff's brief cite to evidence in
the record explaining how thatrte would be understand by persamshe art athe time of the
Patent.

The Court rejects the Plaifits proposed construction, as nothing in the Patent describes
voice communication as being fatalied by “hardware or softwafeThe Patent clearly and
exclusively describes voice commication via telephone handsefaus, the Court finds that
the structures disclosed in the patent engftine “voice communication means” are “telephone
handsets communicating over a digital communicati@i&/ork or analog telephone network.”

i. “coordinating”/"coordination”

Finally, the parties seek cdnsction of the terms “coordinating” or “coordination” that
appear in various places throughthé claims. The parties agreatlhe words should be given
their common meaning, but disagred¢@shat that common meaning is.

The term “coordinating” is used principaih identifying the @inctions that the MPM
performs, namely “coordinating the executionfitd editing commands and “coordinating the
transfer of data” from the host PC to the remote PCs. The Plaintiff suggests that the term
“coordinating” commonly means “to put in the same order or rank, or to bring into a common
action, movement, or condition.” The Defendsmgigests that the term means “bringing various
elements into a proper or required tigla to ensure effective operation.”

The Court will not belabor the analysis on this point. The common meaning of the term
“coordinating,” in the context that it is used hegatails the acts of collecting multiple items of
information from various sources and applying anedytules to them in order to organize them

into a unified whole. Thus, the task of “coordinating editing” entails collecting each remote
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user’s editing commands, applyingadytical rules (such as “executgem in a first-in/first-out
sequence” or “suspend all command executiamduwspell checking”) to organize them,
resulting in a single, consolidated set of indinrs for the host PC to carry out. “Coordinating
file transfers” entails, in the most colap embodiments, the host PC ascertaining each
individual user’s location in #hfile, applying analytial rules to determine what portion of the
edited file to return to that user, and compilingragks list of the file parto be sent to each user
that can then be executed.

This definition is consistent with thedund in the Oxford English Dictionary: to
“coordinate” means, in this context, “to place or arrange things in proper position relatively to
each other and to the system ofieththey form parts; to bring into proper combined order as
parts of a whole.” Thus, the Court adoptsmaitparty’s proposed construction of the term
“coordinating,” instead using the constructibat “coordinating” (ad its cognates) means
“collecting disparate items of infmation and, applying analyticalles, organizing them into an
integrated whole.”

CONCLUSION

Accordingly, the Court construes tlisputed terms as set forth herein.

Dated this 16th day of June, 2017.
BY THE COURT:

Drowsce 4. Fhcege,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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