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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane

Civil Action No. 12-cv-02395-JLK

SUMMIT BANK & TRUST, a Colorado Cor poration; and

CITY CENTER WEST LP, aColorado Limited Partnership,
Plaintiffs,

V.

AMERICAN MODERN HOME INSURANCE COMPANY, an Ohio Corporation,
Defendant.

AMENDED ORDER DISMISSING PLAINTIFF CITY CENTER

Kane, J.

[ ntroduction

Defendant moves under Fed. R. Civ. P. 12(bY@}lismiss Plaintiff City Center
from the instant bad-faitimsurance action. Pointing ousthCity Center is not a named
insured on the underlying insurance policg éimat Defendant is party to no other
contractual agreement with City Center, Defant argues City Center has no insurable
interest and is therefore unable to stateaarcfor failure to remit payment. Plaintiffs
squarely oppose Defendant’s position, argulmat the listing of “City Center” as an
“Insured/Borrower” on a certificate of insuree issued by Defendiaestows upon City

Center an insurable interest. Because a oexté of insurance alone is insufficient to

! A Motion to Dismiss under Fed. R. Civ. P. 1%@) must be granted where the complaint does
not contain sufficient factual matter, accepted as tnutstate a claim to relief that is plausible
on its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).
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establish an insurable interest, | rejettyCenter’'s argument and grant the motion to
dismiss it from thisase, Doc. 17.
Facts’®

Plaintiffs are Summit Bank and Trustcli(*Summit”) and City Center West, LP
(“City Center”). Defendants American Modern Home surance Company (“AMHIC?).
Summit loaned money to Cityenter to purchase a commercial property in Greeley,
Colorado. Heartland Financial USA, Inc (“&dddand”), either directly or through
Summit, purchased an insucanpolicy that covered the preqy and paid premiums to
AMHIC. Per the policy terms, AMHIC agreé¢d insure Summitln September 2011,
the building incurred “direct plsycal loss,” as that phragedefined in the operative
insurance policy, from burglary and vandalisBamage to the building exceeded $3.5
million. Per the policy terms, Sumnputovided a written Propy Loss Notice to
AMHIC. In February 2012AMHIC refused to cover most of the loss and a month later
issued a check to Summit ineteamount of $321,069. Summit was not required to release
its claim to the additional amount under thdéigyoas a condition of receiving this check.

Plaintiffs claim that, in addition to Suminbeing able to recover under the policy
as the named insured on the enging policy, City Centers entitled to recover as an
additional insured--a party with the saneeovery rights as a named policyholder--

because a certificate of insurance issogedMHIC lists City Center as the

2 As discussed below, however, | grant the motion only insofar as | dismiss City Center; | DENY
Defendant’s request for attorney fees and costs.
% Unless otherwise noted, all facts are takemfPlaintiffs’ Amended Complaint, Doc. 9.
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“Insured/Borrower”. AMHIC denies the language the insurance certificate suffices to
confer upon City Centerdalitional insured status.

Procedural History

This is the second time City Center has sought relief from this Court. On August
3, 2012, Senior Judge Richard P. Matsch dised Plaintiff City Center’s claim per Fed.
R. Civ. P. 12(b)(6). City Center was the IdPlaintiff in this fird case. City Center
appealed this decision and tyapeal is currently pendingon September 10, 2012, City
Center along with Summit, amtity no party disputes an insured, filed a second
complaint, which is the subject of this action.

AMHIC again moves to dismiss, claing City Center should be collaterally
estopped from bringing this second actiod arcorporating many of the arguments from
its Motion to Dismiss granted by Judge tstzh. AMHIC’s instahMotion to Dismiss
also requests an award of AMHIC’s reasopaiitorney fees and costs. AMHIC argues
it is entitled to this cosexcovery because City Centedstions in bringing the current
action while it is appealing Judge Mat&scprior order constitutes bad faith.

By an Order dated December 12, 200&¢. 21, this Court rejected AHMIC'’s
collateral estoppel claim and ordered thdipa to submit additional briefing on the
insurable interest issue, .i.&vhether City Center was aditional insured. Because |
decided in that Order that the current@cfpresents a legal question not before Judge
Matsch, | DENY Defendant’'sequest for attornefees and costs.

DISCUSSION GRANTING MOTION ASTO DISMISSAL OF CITY

CENTER
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Colorado follows tk majority view that “a certificatof insurance is not a contract
of insurance but is merely the evideriat a contract has been issuedim. Hardware
Mut. Ins. Co. v. BIM, Inc., 885 F.2d 132, 139 (4th Cir9&9). Further, a certificate of
insurance is an “informational documenbgct to the limitations of the policy.”
Broderick Inv. Co. v. Strand Nordstrom Stailey Parker, Inc., 794 P.2d 264267 (Colo. Ct.
App. 1990). Accordingly, absent an ungery policy naming a certificate holder as an
insured, a certificate of insurance doescreate an insured relationship for the
certificate holder.Srublev. Am. Family Ins. Co., 172 P.3d 950, 95@Colo. Ct. App.
2007);Broderick Inv. Co., 794 P.2d at 266ee also Boseman v. Connecticut Gen. Life
Ins. Co., 301 U.S. 196, 203, (1937) (insuramegtificate is only evidence of insurance);
Am. Hardware Mut. Ins. Co., 885 F.2d at 140; Bee Russ, &t. al., Couch on Insurance 8
40.31 (3d ed. 2012) (“no additional insurethtenship exists where a certificate of
insurance has been issued identifying an individual or entity as an additional insured
without corresponding language in the polcyendorsement thereto that would include
that individual or entity as an additional insured”).

A certificate of insurance will grant atidnal insured status upon a party not
named as an insured in the underlyinggyoonly if it containslanguage explicitly
stating intent to modify the underlying paficsimply labeling a hitherto unnamed party
as an “Insured/Borrower” is not a legallyffscient expression of intent to modify the
underlying policy. See Mountain Fuel Supply v. Reliance Ins. Co., 933 F.2d 882, 889
(10th Cir. 1991) (applying “majority view” that language stating certificate does not
amend policy except as statgtbws insurance company intewldto incorporate terms of
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certificate into underlying pimy). City Center’s certificate here makes no such
expression. To the contrary, the certificpl@nly states “this certificate is issued
pursuant to the master poligsued to your mortgageeDoc 22-1, Exh. H. This
language shows it was not intended to chahgeaunderlying policy issued to Heartland
Financial USA, Inc. When a certificate expsly states it was issued subject to a policy,
the language of the underlying policy controlaylor v. Kinsella, 742 F.2d 709, 711 (2d
Cir. 1984). With nothing irthe policy accompanying and predating the certificate to
suggest City Center is anditional insured, its label & “Insured/Borrower” on the
certificate of insurance has ndrinsic legal effect as tibs status as an insured.

Accordingly, though Plaintiffs are coakin arguing an additional insured is
entitled to the same contractual obligationsha&spolicyholder, thefraave not shown City
Center is an additional insured. Plaintiffiaim that the language on the certificate of
insurance referring to City Caartas an “Insured/Borrower$ alone enough to establish
City Center as having additional insured status fails.

That said, | note for thoroughness’s sékat another possible tack by which
Plaintiffs might have established City Cersisran additional insured would have been to
have shown that City Center relied on teetificate to its detriment. Where a party
reasonably believes itself to be insured atidgsaipon a certificate of insurance to its
detriment, an insurer may lestopped from denying coveratgethe relying party named
on the certificate of insurancé&ee e.g. Sruble v. American Family Ins. Co., 172 P.3d
950 (Colo.App.2007 Insurer estopped from denyingvevage where certificate holder
paid insurance premiums and otheew®nducted itself as an insured)enox Realty
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Inc. v. Excelsior Ins. Co., 255 A.D.2d 644, 646 (1998gertificate holder relied on
certificate language by allowirgubcontractor to continie work on premises).
Absent such an argument, however, andifigcCity Center’s view that it is an
additional insured insupportable by sole wgrof the language in the certificate of
insurance, | GRANT AMHIC’s Motion a® DISMISSING PLAINTIFF CITY CENTER
FROM THIS CASE WITHOUT PREJUDICE and DENY AMHIC’s Motion as to

attorney fees and costs.

DATED: March27,2013 BYTHE COURT:
/s/John L. Kane
U.S.SeniorDistrict Judge




