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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane

Civil Action No. 12-cv-02395-JLK

SUMMIT BANK & TRUS T, a Colorado Corporation,
Plaintiff,
V.
AMERICAN MODERN HOME INSURANCE COMPANY, an Ohio Corporation,

Defendant.

ORDER GRANTING AMHIC'S MOTION FOR PARTIAL SUMMARY JUDGMENT
AND DENYING SUMMIT’S MOTION FO R PARTIAL SUMMARY JUDGMENT

Kane, J.

This case involves a disputed insurance claim for losses induwyria@ burglary
of a large vacant building in Greeley, Cado. Defendant American Modern Home
Insurance Company (“AMHIC”) and PlaifftSummit Bank & Trus (“Summit”) have
cross moved for Partial Summary Judgm®dgs. 38 & 41. Based on the following,
AMHIC’s Motion, Doc. 41, is GRANTED iad Summit’s Motion, Doc. 38, is DENIED.

l. JURISDICTION AND VENUE

| have personal jurisdiction over AMHIC as: (a) it did business in the State of
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Colorado at times material this action; (b) it purposefullgvailed itself of the rights
and privileges of the State of Coloraddiates material to this action; and (c) it
committed the acts described below with reagltonsequences indltstate of Colorado.

| have subject matter jurisdiction overstimatter per 28 U.S.C. § 1332 as the
amount in controversy exceeds the surfi#5,000, and Summit aeMHIC are citizens
of different states. | have supplementalgdiction over all other claims per 28 U.S.C. §
1367 as they form part of the same caseonitroversy. Per 28 8.C. § 1391, venue is
proper in the District of Colorado as: @YIHIC transacted business in the State of
Colorado, and (b) the events and omissiomsgirise to Summit claims occurred in
the State of Colorado.

Il. SUMMARY JUDGMENT STANDARDAND RULES OF INSURANCE

CONTRACT INTERPRETATION

| repeat the catechism thretmmary judgment is appropriate where “there is no
genuine dispute as to any material fact tn@movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(afjdamson v. Multi. Cmty. Diversified Servs.,.Jisd4 F.3d
1136, 1145 (10th Cir.2008). A fact is mateifdat could affect the outcome of the suit
under governing law; a dispute of fact is\gme if a rational jury could find for the
nonmoving party on the evidence presentathmson514 F.3d at 1145. In weighing
these standards, | draw all reasonable imfgzs in favor of ta non-moving party.
Matsushita Elec. Indu€o. v. Zenith Radio Corp475 U.S. 574, 586 (1986).

Because the parties have filed cross ordifor summary judgent, | am entitled

“to assume that no evidence ne¢d be considered other thidmat filed by the parties....”
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Atlantic Richfield Co. vicarm Credit Bank of Wichite226 F.3d 1138, 1148 (10th
Cir.2000) (quotinglames Barlow Family Ltd. P'ghv. David M. Munson, Inc132 F.3d
1316, 1319 (10th Cir.1997). This does rmywever, mean that summary judgment is
necessarily proper. The motioaree to be treated separateind denial of one does not
require the grant of the otheld. (quotingBuell-Cabinet Co. v. Suddyté08 F.2d 431,
433 (10th Cir.1979)).

In the instant case, the faaghaterial to the issue pesged are not in dispute;
instead, the parties’ quarrel focuses uponrterpretation of terms in an insurance
contract. Accordingly, there are no genutligputes of material fact, and summary
judgment is appropriate. Fed.R.Civ.P. 56(c)&Jamson514 F.3d at 1145.

The meaning of each termam insurance contract is be determined as a matter
of Colorado law, with angmbiguity resolved in favasf Summit, as the insure8ee
Pompa v. Am. Family Mut. Ins. G&20 F.3d 1139, 11410th Cir.2008). Mere
disagreement between the pagtabout the meaning of ate, however, does not create
ambiguity.Union Rural Elec. Ass'w. Public Utils. Comm'n661 P.2d 247,251
(Col0.1983). One may not read an ambiguitp ia term where none isks in order then
to resolve the resulting anghiity against the insurelartinez v. Hawkeye—Sec. Ins..Co
195 Colo. 184, 576 Pd 1017,1019 (1978) (“[C]lourtsill not force an ambiguity in
order to resolve it against amsurer.”). Also, the mere fact that a term may be
susceptible to multiplsaterpretations, or that it may hadédferent dictionary definitions
in different contexts, does not alone create an ambigbéyg id see alsllstate Ins.

Co. v. Juniel931 P.2d 511, 513 (Colo.App.1996). the contrary, and as a matter of
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basic semantics, a term is only ambiguousmit is reasonably saeptible to multiple
interpretations in the cott in which it is usedluniel 931 P.2d at 513 erranova v.
State Farm MutAuto. Ins. Cq.800 P.2d 58, 60 (Colo. 1990).

To ascertain whether a certain provisioamsbiguous, “the instrument's language
must be examined and construed in harynwith the plain and generally accepted
meaning of the words employed, and referencstine made to all the provisions of the
agreement.Radiology Professional Corp. Vrinidad Area Health Ass,r195 Colo. 253,
256, 577 P.2d48, 750 (1978X)iting Christmas v. Cooley 58 Colo. 297, 406 P.2d 333
(1965)). While exclusionary clauses exem@the insurer from mviding coveage in
certain circumstances must be written @acland specific langga and construed in
favor of coverage, a court may not add, tieler rewrite terms to extend coverage.
McGowan v. State Farm Fire & Cas. C&@00 P.3d 521, 523 (Colo. App. 2004). The
review of the contract must strive to giviéeet to all provisions so that none is rendered
meaninglessChandler-McPhail v. Duffeyl94 P.3d 434, 43(Colo.App.2008).

1. FACTS

City Center West LP is the owner afformer Hewlett-Packard scanner
manufacturing facility located at 700 71st Aue, Greeley, CO 80634 (the “Property”).
Summit is the mortgagee and holds a first defedust on the Property. Summit obtained
a Blanket Mortgage Security Insurancdi®q No. BM- 14-6835-836 (the “Policy”),
from AMHIC for the Property. The premiumrfthe Policy has been paid and the Policy

period extends from April 27, 20G8 until it is cancelled.



The Policy provides coverage for daggecaused by vandalism or malicious
mischief, which was defined is “the willfuhd malicious damage tr destruction of the
property covered.” The provision prouig coverage for vandalism or malicious
mischief is not, however, without limitatiorthe pertinent text excluded coverage for
loss “by pilferage, theft, burglary or larog except this Company shall be liable for
willful damage to the building(s) covered sad by burglars in gaimg entrance to or
exit from the building(s) or any part of the building(s).”

Between July 8, 2011 and September2g,1, the Property was broken into and
burglarized. Copper piping and condaitpong other things, were stolen from the
Property. The burglars damaged the Propergxtract the coppegriping and conduit.

At least some portion of the damages ® Bmoperty was caused by theft and burglary.

After receiving a Policy Loss Noticed Building Assessment, AMHIC issued
payment to Summit in the amatuof $321,069.00. Thisum represented AMCHIC's
reckoning of the losses dueuvandalism and malicious misetij as well as losses due to
the burglars’ breaking in and exiting oktbuilding, which is covered under the
exception to the exclusion of the vandaliprovision. Because the Policy excludes
coverage for loss by theft, AMHIC deniedverage for amounts requested by Summit
which appeared to its investigas to be the result of theft directly caused by attempts
to steal and remove items frahe Property. The investigati also revealed that there
had been an earlier eventhecember 2010 where juveniles had vandalized the building.

AMHIC believed and communicated to Summit thateast some portion of the damages



included in the $321,069.00 payment was causdgiat event. AMHIC paid this amount

without assessing a separate dedlefir this separate event.

IV.  ANALYSIS

As set forth above, the Policy praes coverage for losses caused by:
8. Vandalism or Malicious Misckf, meaning only the willful and
malicious damage to or destruction of the property covered. This
company shall not be liable for loss:
b) by pilferage, theft, burglamyr larceny, except his Company
shall be liable for willful damage tine building(s) covered caused
by burglars in gaining entrancedo exit from the building(s) or
any part of the
building(s).

The parties agree that thpsovision includes coverader vandalism and excludes
coverage for damage caused by “theft” aurtilary”. The parties clash over whether the
theft/burglary exclusion applies only to thdueof the property stolen or if it also
extends to damage incurredeffectuate the theft. Summit urges that ambiguity forces
the former position and accordingly contetiust the damage the burglars did to the
Property in the process of removing daking copper wiring and conduit is loss by
vandalism and therefore excluded from coverageagine for a moment that an office
inside the Property had a wall-safe whereraner Hewlett Packard executive stored his
luxury watches. Metaphorically, Summigsgument would conclude that if thieves
ripped open and damaged the safe to stealtiiches, the watches would be excluded
from coverage but damage to the satrild be covered because it is “ambiguous”

regarding whether such damage is a “loss tdutheft.” AMHIC argues that because the

damage was done to further the theft, iswass by theft and thefiore excluded. No



ambiguity, no problem. Here, because the safeld never have lsm damaged but to
steal the watches and it was not damaged fothieves merely to ka their jollies, the
damage to the safe was not vandaliddecause | find find Sumit's contention strained,
unreasonable, and anything but “plamdardinary,” | concur with AMHIC.

As indicated, Summit asserthat the theft exclusin is ambiguous and must
therefore be resolved in favor of coverﬁg@his assertion, however, is fatally flawed
under standard principles of Colorado contratdrpretation. The disputed provision has
an exception to the exclusion for “willful deage to the building(s) covered caused by
burglars in gaining entrance oo exit from the building(s) or any part of the building(s).”
That is, the exception to the exclusion stabes damage caused by burglars entering or
exiting the property will be covered. This pbe resolves any ambiguity as to whether
“loss caused by theft” includes cabaal damage caused by theft.

Specifically, if the exclusion included aoverage for collateral damage caused
by burglars during the course of their théfien there would be no need for this

exception to the exclusion; it would be supautis. 11 Williston on Contracts 8§ 32.5 (4th

! To be clear, if the safgouldhave been damaged absentghepose of thieving, such would
constitute “vandalism”.See Smith v. Shelby Ins. Co. of Shelby Ins. G@RpHS.W.2d 261, 265
(Tenn.Ct.App.1996jdefining “vandalism,” as “ordinarily understood” as “damaging something
simply for the sake of damaging it”). The courShelbyconsidered a vandalism provision
identical to the one at issue hered held that a portion of aeage done during a theft for which
there could have been no purpose other thatrut#ion was vandalism. The remainder of the
damage, committed in furtherance of the theft, was not vandalism.

> Summit also asserts in its Opening Brief the tii¢bat the theft exclusion is in any event
inapplicable because copper wiring and piping ateifes incapable of being stolen as “theft.”
Summit’s Reply, however, does raatdress AMHIC’s excellent cowsrtargument as to why this
is an incorrect theory and Bunit does not renew the argument anywhere in its Response to
AMHIC’s Cross-Motion for Summary Judgmentherefore, | consideéBummit’'s argument on
this point abandoned.



ed.) May 2013Livtak Packing Cov. Amalgamated Butcher Workmen, Local No. 641,
AFL-CIO, 455 F.Supp. 1180, 1182 (Bolo. 1978). Accordinglyif | accepted Summit’s
interpretation of the meaning of “by thefthen the exception for damage caused by
burglars gaining entry would bendered meaningless in violation of Colorado law.
Giving the exception its plain meaningetbnly reasonable interpretation of the
exclusion is that collateral damage causetnglars during the course of their theft is
not covered, except for any collateral damegesed by entering or exiting the property.

Interestingly, while Summit appears togino meaning to the exception when it
comes to deciding whether the exclusioansbiguous, it puts great stock into the
exception when further arguinigat the exception actualbovers the Property damage
because it was, according to Suiyftaused by burglars igaining entrance to or exit
from the building(s).” Returning to the safe metaphor, Summit's argument here is that if
thieves rip open and damage a safe to stetwhes, the safe damage is covered because
it constitutes “gaining erdince” and/or “exiting.”This position is ao not supported by
plain and ordinary contract interpretation.

In a case with similar facts and policy lalage, a court found that holes in a meter
box created when thieves were tryingsteal copper wiring were excluded from
coverage based on a neadgntical policy provisionGeneral Star Indemnity Co. v.
Zelonker 769 So.2d 1093, 1094 (Dist. App. Fl. 2000). IrGeneral Starthe relevant
insurance policy stated “We will not pay floss or damage: b. Caused by or resulting

from theft, except for building damage caubgdhe breaking in or exiting of burglars.”



Id. at 1094. Thieves broke into the ingliseproperty and stole copper wiring, doing
damage to other items, such as meter boxes and electrical ctahduit.

TheGeneral Starcourt first found that holes created in meter boxes and electrical
conduit were created in order foetthieves to steal copper wiririg. Therefore, on a
“plain reading” of the relev# insurance policy, such dagewas caused by or resulting
from theft.ld. (citing Smith,936 S.W.2d at 265 (“The concept of theft is entirely different
[from vandalism]. A thief enters a building in order to steal something; certainly a thief's
primary focus is not the malicious defacindgstroying, or damaging of property. If the
motivation and end result is thaittheft and the claimed loss‘[claused by or result[s]
from [that] theft,” there is no coverage.”)) &leourt continued to address the exception
and found that it was inapplicabléd. “We think the plain meaning of [building damage
caused by the breaking in exiting of burglars] is thahe policy provides coverage
where thieves bodily enter or exit the buildiag,by breaking a door or window. It does
not apply to the breakage oktmeter box or electric conduitltl. AccordCertain
Underwriters at Lloyds London v. Law70 F.3d 574 (5th Cir. 2009) (damage to property
inflicted solely in furtherancef theft fell within the policys theft exclusion, not within
the coverage provided against vandaligasgex Ins. Co. v.Eldridge Land, L.L,2010
WL 1992833 (Tex. App. 201@unpublished decision)(denying coverage under identical
theft exclusion where damagesheetrock, electrical cduoit boxes, and wall coverings
was caused by theft of coppemring and piping and holding thatausing “building
damage” by ‘breaking in’ contgplates the gaining of bodilntry into the interior space

of a building, not knocking holes in walls once inside”).



Summit’scitations to cases in which couhtave found theft exclusions to be
ambiguous are unpersuasive eTduthority marshalled by 8umit variously declines to
apply Colorado law with regatd interpreting provisions so that none are rendered
superfluous, are contradicted within their district, and/or are off point by either using
policy language different from that at igsun this action oby not indicating what
relevant policy language theyere interpreting at allAccordingly, Summit's contention
that there is a split of authtyr among the courts which esidence of ammbiguity that
must then in turn be relsed in favor ofthe insured is disingenuous and fareover,
well-reasoned case law is in accord WiiIHIC’s position on a plain reading even
without resort to the excépn to the exclusionSee e.gPacific Indem. Co. v. N.A., Inc.
172 S.E. 2d 192, 194 (Ga. App. 196®@)ding that becaugbe purpose of theft exclusion
was to exclude loss by desttion to the insured premiséy theft or occurring in
connection with theft, there wano recovery for property damage from the removal of
copper flashing). Giving the instant Policypisin and ordinary meaning, as | must
under Colorado law, | hold that there is no duaesthat the theft exclusion in the instant
Policy unambiguously excludes coveragedny damage directly caused by and for the
purpose of theft or burglary at tReopertyand that its gaining entrance/exiting
exception contemplates more than “kniagkholes in walls once inside.”

V. CONCLUSION

The Policy at issue in this case contaa clear and unambiguous exclusion
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for any losses to the Property causedthgft” and/or “burglary.” Under Colorado
law, this exclusion precludes coverag® only for any and all items actually
removed from the Property during the courfa theft, but also for any collateral
damage caused in furtherance or as dtresthe theft, with the exception of
damage caused by the burglars breakingontexiting the Property or parts of the
Property. What will alwaysonstitute “breaking into or exiting,” | cannot say, but
what does not constitute “breaking imoexiting” is damaging switchboards,
transformers, substations, etc. toadbtthe circuitry and piping withinAMHIC's

Motion, Doc. 41, is GRANTED and $umnit's Motion, Doc. 38, is DENIED.

DATED: July 15,2014 BY THE COURT:

g/John L. Kane
JohrL. Kane,U.S. SeniorDistrict Judge
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