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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable R. Brooke Jackson

Civil Action No. 12-cv-02535-RBJ-KMT
RON MILLER,

Plaintiff,
2

BEST BUY CO., INC,,

BEST BUY GOV, LLC

BEST BUY STORES, L.P.

BEST BUY WAREHOUSING LOGISTICS
BBC PROPERTY CO.

HSBC FINANCE CORPORATION, INC,,
HSBC BANK NEVADA, N.A.,

Defendants.

ORDER

The plaintiff, Ron Miller, filed a complaint on September 24, 2012 arising from a Best
Buy credit card agreement. This case wagmedeto Magistrate Judge Tafoya, and she has
issued several opinions and recommendati@srently pending before this Court are:

(1) HSBC Bank Nevada, NA’s motion to dissifor failure to state a claim on which
relief could be granted [docket #22];

(2) defendants Best Buy Co., Inc. and HSB@afice Corporation’s motion to dismiss for
lack of personal jusdiction [#24];

(3) plaintiff's objection to Judge Tafoya’'sd®r denying his motion fan order to show

cause [#55];
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(4) plaintiff's objection to Judge Tafoyatsder striking his second amended complaint
[#68];

(5) plaintiff's motion to file a second amended complaint [#73]; and

(6) Judge Tafoya’s June 25, 2013 recomdaion addressing temdant HSBC Bank
Nevada, NA’s motion to dismiss for failure $tate a claim, Best Buy, Co., Inc. and HSBC
Finance Corporation Inc.’s motion to dismisslemk of personal jurisdiction, and plaintiff's
motion for leave to file a second amended clamp [#84]. Best BuyCo., Inc., HSBC Finance
Corporation, Inc. and Mr. Miller have objectidthe magistrate ju@gs recommendation. [#85,
86].

Facts

According to the plaintiff, on December 15, 20 applied for and received a Best Buy
credit card issued by HSBC Bank Nevada. Thatesday he made a purchase and paid for it in
full. At the end of 2009, Mr. Miller’s balaecwas $0. In the spring of 2010 Mr. Miller
purchased several computers from Best Buyrdwirned them all. Then, on July 3, 2010 he
purchased a computer that he kept.

HSBC Bank Nevada assesset lees of $39 in June and July 2010. On July 24, 2010
Mr. Miller contacted HSBC Bank Nevada’s custmservice department. Mr. Miller reports
that he was told by a supervigbat his account would be credit®78, and that he did not need
to make a payment at that time. On Audd®t2010 Mr. Miller found thatis account had not
been credited, and that he had been chargetemate fee. Mr. Milleagain called customer
service and spoke to a different representatiMas representative refused to refund the late
fees. Mr. Miller informed the representative thatwas recording the call. The representative

said that this was against HSBC Bank Nevagalgy, and she would need to end the call. Mr.



Miller then told the representative that his creditd agreement was void or voidable if he could
not record the call, and that as a teka could stop making payments.

On September 7, 2010 Mr. Miller wrote a letdéicomplaint to Best Buy Co.’s CEO and
to HSBC Bank Nevada’'s CEO. Following thatée HSBC Bank Nevadaedited Mr. Miller's
account for most of the late feasd interest charges. Howevehr,. Miller alleges that his credit
reports do not reflect these refunds. Insteagreport from one credieporting bureau shows
that HSBC Bank Nevada wrote off $1,182.00 in August 2011, while another shows that HSBC
Bank Nevada'’s account is in collection stattith a past due amounf $1,827.00. Mr. Miller
has filed reports with the credit bureaus, bstdredit report has not beearrected. Mr. Miller
filed this suit alleging two cordct claims and two claims under the Fair Credit Reporting Act
(FCRA), 15 U.S.C. 8 1681 et seq.

Standard

Following the issuance of a magistrate jgdgecommendation on a dispositive matter, a
party may file “specific writterobjections to the proposed fimgjs and recommendations.” Fed.
R. Civ. P. 72(b)(2). The district court judge shtdetermine de novo any part of the magistrate
judge’s disposition that has been properly objett€d Fed. R. Civ. P. 72(b)(3). The district
judge is permitted to “accept, reject, or modtig recommended disposition; receive further
instruction; or return the matter tioe magistrate with instructions!d.

When a magistrate judge issues an oaohea non-dispositive praal matter, “[t]he
district judge in the case musirwsider timely objections and modidy set aside any part of the

order that is clearly errones or is contrary to laW.Fed. R. Civ. P. 72(a).



Conclusions

This case is awash in motions and pleadinfs simplify matters, the Court grants
plaintiff’'s motion for leave to file his Second Amended Complaint [#73] and will focus on its
allegations. The Second Amended Complaint [#f/Bames seven defendants, five being “Best
Buy” entities and two being “HSBGEntities. It asserts foataims: (1) that the December 15,
2005 contract is void; (2phat the contract is voidable; (3)glgent violation ofSubchapter Ili
of the Fair Credit Reporting Act; and (@)llful violation of that Subchapter.

The Contract Claims

Mr. Miller alleges that because he was petmitted to record the phone conversation
between him and a HSBC Bank Nevada cust@agarice agent, his contract with HSBC Bank
Nevada is either void or voitee. Specifically, Mr. Miller beliees that his comaict with HSBC
Bank Nevada is void because the parties faddtave a meeting of the minds because HSBC
Bank concealed from Mr. Miller that he wouldt be able to record phone conversations.
Similarly, Mr. Miller alleges thathe contract is voidable bacse he was fraudulently induced
into contracting with HSBC Bank Nevada when they concealed their policy on not recording
phone conversations.

Reformation of a contract is generally permitted when it is shown that there was a mutual
mistake and, therefore, the cratt does not express the tingent of the partiesPoly Trucking,
Inc. v. Concentra Health Servs,, Inc., 93 P.3d 561, 563 (Colo. App. 2004). “However, where a
party’s unilateral mistake the result not of fraud, but of itsvn failure to use due diligence . . .

that party will be held to #hterms of the contract.'d.



To show fraudulent concealment, the court must find that (1) the party concealed a
material existing fact that iaquity and good conscience shob&ldisclosed; (2) the party knew
it was concealing such fact; (8)e other party was ignorant thfe existence of the fact
concealed; (4) the concealment was practiced th@ghntent that it be acted on; and (5) the
concealment resulted in damage to the other pauity.

Mr. Miller does not allege suffient facts to show frauduleooncealment. He disagrees
with the bank’s apparent policy of not wargicomplaining customers to record their phone
calls. However, there is no indication that eitparty considered the istence or non-existence
of such a policy at the time obntracting. If this was a sigrefant consideratiofor Mr. Miller,
he could have inquired whether the bank hadliayon that subject. But the suggestion that
HSBC Bank Nevada intentionally concealedpitdicy from him as a new customer to induce
him to use a credit card, and that because ofrdnigl Mr. Miller can declare the contract void, is
beyond implausible. Moreover, assuming that henkaviolating any law, he was free to record
the calls, whether the bakkew of it or liked it or not. Té bank’s only method of enforcing its
policy is to hang up, and that response might ligvewn consequences. The contract claims
are dismissed with prejudice.

TheFair Credit Reporting Act Claims

First, these claims as asserted against themBgsentities lack any plausible merit. Best
Buy Co., Inc. initially argues that the Court lagleysonal jurisdiction as it Mr. Miller asserts
that Best Buy Co., Inc. is registered with belorado Secretary of State to conduct business in
the areas of retail sales, home office prodwaigertainment software and home appliances.
Whether mere registration with the Secrgtair State is sufficient is debatabl8ee Rosenberg v.

Deutsche Bank AG, No. 1lcv02200, 2012 WL 1963356 (D. ©oMay 22, 2012) (holding that it



is not sufficient). However, | wikkonstrue plaintiff's allegations his favor and assume that the
Court does have personal jurisdiction. It matters not, because thes@osponte finds and
concludes that the Second Amended Complainéstad plausible claim for relief against Best
Buy Co., Inc. on which relief could be grantdéurther, plaintiff hagpled no facts concerning

the acts of the other listed “Best Buy” entitiesvamich relief could be gnted. Stated simply,
there was no legal or factual justification for including any of the Best Buy companies in this
litigation. All claims against those defemds will be dismissed with prejudice.

The Court reaches the same conclusion with respect to HF8B@ce Corporation, Inc.
Personal jurisdiction has been disputed, but thetQualirassume, to plaiiff's benefit, that it
has personal jurisdiction. Ti@econd Amended Complaint statesplausible claim against that
entity on which relief could be granted. | undansl that Mr. Miller is not a lawyer and is
representing himself. Courts must construegitegs more liberally in tht situation. However,
that does not license naming multiple corporatéies without some basis in fact and law for
the claims against each entity individuallSBC Finance Corporation is a holding company
that holds the stock of subsdes including HSBC Nevada. @&rte is no indication that the
holding company had anything to do witte events involved in this case.

That leaves HSBC Barikevada. Here, | agree with Matiate Judge Tafoya’s analysis
set for at pages 10-13 and 17-22 of her Recentlation issued Jurdd, 2013 [#84]. As she
indicated, Congress enacted the Fair Credit RieygpAct in 1970 to ensuriir and accurate
credit reporting, promote, efficiency in the banking system, and protect consumer privacy.”
Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 52 (2007). The Act imposes obligations on entities
that provide credit information to credifp@rting agencies, namely, to provide accurate

information and to conduct a reasonable ingasibn when a consumer notifies them of a



dispute. 15 U.S.C. § 1681s-2(a), (b). The @iges consumers a private right of action for
claims arising under subsectior) (bthe duties triggered upon re#iof a dispute. 15 U.S.C. §
1681s-2(c).

To state a claim under subsection (b), Milléd must allege tree elements: (1) the
credit reporting agency did not determine thatdispute was frivolous arelevant “by reason
of a failure by Plaintiff to providsufficient information to inveégate the disputed information.”
15 U.S.C. 8§ 1681i(a)(3)(A); (2) the credit refiag agency notified HSBC Bank Nevada of the
dispute. See Pinson v. Equifax Credit Info. Servs,, Inc., 316 F. App’x 744, 750-51 (10th Cir.
2009) (“notice of a dispute received directlgrr the consumer does not trigger furnishers’
duties under subsection (b)"); and (3) HSB&nk Nevada did not conduct a reasonable
investigation into plaintiff's claims after reweng notice of a dispet from a credit reporting
agency. 15 U.S.C. § 1681s-2(a),(b).

The bank argues that Mr. Miller’s claims arevsgue that it is not possible to determine
which provision of the Act he relies upon and wiggthe has standing. The magistrate judge
agreed. | also agree, but the law answers the question for us. Subsection (a) of § 1681s-2 does
not allow a private cause of action for a furnisbiecredit informationrather, subsection (a) can
be enforced only by government agencies andiaff. Mr. Miller neessarily is proceeding
under 8§ 1681s-2(b). Thiswghere the requirement thapeo se party’ pleadings must be given a
liberal interpretation comes to life.

The bank argues that Mr. Miller nevertheless did not allege sufficient facts to support a
claim. The magistrate judge disagreed. Bhaat on to explain why she concluded that Mr.
Miller had cured his pleading fieiencies in the Second Amded Complaint. Recommendation

[#84] at 17-22. | need not repeat her analysie.héhave reviewed dnd agree that, construing



plaintiff's factual allegations imis favor, as | must on a Rule 12(b)(6) motion, he has stated a
plausible claim against HBSKevada under § 1681s-2(b).
Moratorium on Motion Practice
The Court does not wish for this Order indiaely to unleash a new round of motions.
Rather, the Court hereby imposes a temporary moratorium on the filing of motions in this case.
The Court directs the bank to re-review thet$ concerning is conduct be sure that any
mistaken fees or charges are erased from MteN& account, and thappropriate steps have
been taken to clear Mr. Millersredit report in respetd such mistakes. Once that is done the
Court directs the parties to confemeaning to talk to one anothand to make a good faith effort
to resolve any remaining difference®nce that is done the Courtetits the bank to file a status
report with the Court. Either the case will hdezn resolved at that point, or we will set a
scheduling conference to plot auschedule for resolving sudisputes as still remain.
Order
With respect to the six pending motions the Court’s rulings, based on the foregoing
discussion, are as follows:
1. Motion #22 (by HSBC Nevada to dismiss foildee to state a claim) will be applied
to the Second Amended Complaint @asdsuch it is GRANTED IN PART and
DENIED IN PART.
2. Motion #24 (by Best Buy Co., Inc. and HSBQ&ince to dismiss for lack of personal
jurisdiction) is DENIED.
3. Objection #55 (by plaintiff to the magiate judge’s order denying his motion to

show cause) is DENIED.



4. Objection #68 (by plaintiff to the maggrate judge’s ordestriking his Second
Amended Complaint) is MOOT.

5. Motion #73 (by plaintiff for leave tale his Second Amended Complaint) is
GRANTED.

6. Recommendation #84 is GRANTED RRART AND DENIED IN PART.

DATED this 23" day of August, 2013.

BY THE COURT:

Febspatomn

R. Brooke Jackson
United States District Judge



