Damitio v. Sushi Zanmai Incorporated et al Doc. 31

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane
Civil Action No. 12-cv-2603-JLK
JENNIFER DAMITIO, on behalf of herself andl gimilarly situated persons,
Plaintiff,

V.

SUSHI ZANMAI INCORPORATED, a Colorado cor poration, NAOTA KANDA and
MASAO MAKI,

Defendants.

ORDER GRANTING MOTION FORHOFFMAN-LA ROCHE NOTICE

Kane, J.

This Fair Labor Standards Act (“FLSA&ction is before me on Plaintiff's Motion
for Approval ofHoffman-La Roch@&lotice, Doc. 27. Adoffman-La Rocheotice allows
a named FLSA plaintiff to discover the idey of all “similarly situated” individuals
with potential claimsad informs such individuals of the lawsuit and their right to opt-in.
Hoffman-La Roche Inc. v. SperligP3 U.S. 165, 170 (89). The standard for a
Hoffman-La Rocheotice is lenient; provided a plaiff submits “substantial allegations
that the putative class members were togétieewictims of a single decision, policy, or
plan,” a motion foHoffman-La Rocheotice is typically grantedThiessen v. Gen. Elec.
Capital Corp, 267 F.3d 1095, 1102 (10th Cir. 200Bee also Brown v. Money Tree
Mortgage, Inc, 222 F.R.D. 676, 679 (D. Kan. 2004Jhe standard for certification at

this notice stage, then, is a lenient one thaically results in class certification.”)
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Plaintiff, who complains her tgas a restaurant serverregliverted in violation
of the FLSA, argues that this case is atedl FLSA collective aain” because she is
similarly situated to dozens of other indivadsi subjected to SusBanmai’s tip policy.
She contends Sushi Zanmai’s discovery responske clear that rhaintains a standard
tip policy. Accordingly, each of Sushi @aai’'s servers is “similarly situated” for
purposes of FLSA “notice stage” certification.

Defendants do not dispute thebstantive merits of Plaiff’'s motion, but rather
argue that it is time-barred because the 8gliveg Order’s deadline for joinder of parties
had passed before Plaintiff filed the instant motidBecause the Scheduling Order also
expressly states that Plaintiff anticipates filing@fman-La Rochenotion within a
certain amount of time, hower, Plaintiff argues the parti@lid not intend the joinder
deadline to apply to the joinder of optptaintiffs who might be recipients oftdéoffman-
La Rochenotice. Instead, Plaintiff argues thilaé specified time period listed within the
provision concerning anticipated motions cof# with respect tthe “deadline” for a
Hoffman-La Rochenotion and the attendant joinder such a notice could engender.
Specifically, the Scheduling Ordstates that “Plaintiff aicipates filing a Motion for
Hoffman-LaRoche Notice under the FLSA withhirty days after receiving [Sushi
Zanmai's] written discovery responseStipulated Schedulingnd Discovery Ordeat
18(b), Doc. 25 (attached). As Defendants oesied to discovery oApril 15, 2013 and

Plaintiff filed the instant motion on JuneZ)13, Plaintiff's conduct is consistent with

! The Scheduling Order lists May 13, 2013 as the joinder deadline. The instant motion was filed on June
9, 2013. Defendants responded to discovery on April 15, 2013.



that set forth as anticipat@d the Scheduling Order. Moreover, Plaintiff argues it would
have been impractical approaching impossibteh&r to have joined opt-in parties before
the joinder deadline, becauSashi Zanmai did not respotaidiscovery until April 15,
2013, giving the parties shy of one month to brieliocdfman-La Rochenotion, receive a
ruling, and conduct the notice process, stiqualu apply the joinder deadline.

UnderHoffman—La Rochd have “a managerial responsibility to oversee the
joinder of additional parties” to assuratta FLSA collective action is run “in an
efficient and proper way Hoffman—La Roche, Inc493 U.S. at 171. | agree with
Plaintiff that it would be most inefficiend disallow notice and thereby invite future
FLSA claims against Sushi Zamanby others similarly situatl who were unaware of the
instant lawsuit. “Court authorization of e serves the legitimate goal of avoiding a
multiplicity of duplicative suits and setting todf dates to expedite disposition of the
action.” Hoffman—La Rohe, Inc, 493 U.S. at 169-72,7B. To avoid duplicative

lawsuits against Sushi ZanmaGRANT Plairiff’'s motion.

DATED: July17,2013 BY THE COURT:

s/John L. Kane
JohrL. Kane,U.S. SeniorDistrict Judge




