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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 12-cv-02794-MSK-KMT
DERRICK A. DAVIES,
Plaintiff,

V.

ANTHONY P. YOUNG, in his official capacity as Chairman of the Colorado Board of
Parole,

Defendant.

OPINION AND ORDER GRANTING
DEFENDANT'S MOTION TO DISMISS

THIS MATTER comes before the Court on the Recommend#ta8) of United States
Magistrate Judge Kathleen M. Tafoya ttted Defendant Anthony P. Young’s Motion to
Dismiss(#7) be granted. The Plaintiff Derrigk. Davies filed timely Objectiong#27)to the
Recommendation.

I. Background

The following facts are derived from the allegations set forth in the Comg#dint

Mr. Davies is an inmate within the Cold@Department of Corrections (“CDOC"). In
2005, Mr. Davies pled guilty to a Class IV Felony sex offense under C.R.S. 8§ 18-3-405.3(1). On
May 1, 2006, Mr. Davies was sentenced to impmsent for an indeterminate term of three
years to life, in accordance with the Galdo Sex Offender Lifetime Supervision Act
(“SOLSA"), C.R.S. § 18-1.3-1004(1)(a).

In June 2008, Mr. Davies entered Phase | of CDOC’s Sex Offender Treatment and

Monitoring Program. He completed Phase Jamuary 2009. Mr. Davies then entered, and
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continues to participate in CDOC’s Modifi€&hase Il Group and Follow-Up Group sex offender
treatment.

On May 17, 2010, the CDOC recommendeat tir. Davies be granted parole,
explaining that he sufficiently “meets Sex Offentianagement Board treatment criteria” to be
considered eligible for release. Mr. Davigpeared before the Parole Board for a hearing in
May 2011. At the hearing, Mr. Davies’ victim svpaermitted to speak as to why he should not
be released. Mr. Davies was igoten an opportunity to confroot question the victim as to the
accuracy or veracity of her statements.

On May 31, 2011, the Parole Board denied reléaséssued a “Notice of Colorado
Parole Board Action” that indicatdbat its reasons for its deniakere: (1) “Aggravating Factors
(Circumstances of Offense),” and (2) “RiSkntrol Problems — Needs Continued Correctional
Treatment.” The Parole Boardddnot provide any further explanation of how Mr. Davies posed
“Risk Control Problems.”

Mr. Davies commenced thistaan, alleging that certain actis or policies by the Parole
Board violate his constitutionalghits. He asserts five claims, all under 42 U.S.C. § 1983: (1)
violation of the Bill of Attainder Clause, indhthe Parole Board inflicted additional punishment,
beyond his minimum mandatory sentence, withgutgial trial, (2) violation of his Eighth
Amendment right to be free from cruel and umlgpunishment, in that he was punished for
having a mental condition of ibg) predisposed to commit sex offenses, (3) violation of his
Fourteenth Amendment right to medural due process, in that fharole Board failed to use the
correct standard governing parolfeinmates sentenced under S@,.$4) a separate procedural

due process violation resulting from the Pai®bard’s failure to provide a reason for its

! The Complaint states that Mr. Davies was schedoled new parole hearing in June 2013. The parties

have not indicated whether such a hearing was held and, if it was, its outcome.
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conclusion that he posed “Risk Control Proldehand (5) another pcedural due process
violation in that the Parole Board denied himoguportunity to confrontquestion, or otherwise
rebut statement made by thetint at his parole hearing.

The Parole Board mové# 7)to dismiss all of Mr. Davieslaims under Fed. R. Civ. P.
12(b)(1) and 12(b)(6). The Court referred thnattion to the Magistrate Judge, and on March 27,
2013, the Magistrate Judge recommen@eas)that the motion be grarteand that all claims be
dismissed with prejudice. The Magistrate Judgecluded that the clais were properly brought
under 42 U.S.C. 81983 and that the court hadogpiate subject-mattgurisdiction over them,
but that all of the claims failed to sufficiégnstate a cause of action under Rule 12(b)(6)

Mr. Davies filed timely Objection§# 27)to the Recommendatiorgising arguments the
Court will detail in its analysis. The Paroledd did not file a response to the Objections.

[l. Standard of Review

When a magistrate judgssues a recommendation on a dispositive motion, the parties
may file specific, written objeains within fourteen days aftbeing served with a copy of the
recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Bi 72(b). The district court shall make a
de novadetermination of those portions of the recommendation to which timely and specific
objection is madel.S. v. One Parcel of Real Prop. Known as 2121 E. 30tA3$E.3d 1057,
1060 (10th Cir. 1996).

In reviewing a motion to dismiss pursuanRole 12(b)(6), the Court must accept all
well-pled allegations in the Complaiitl) as true and view thosdemations in the light most
favorable to Mr. DaviesStidham v. Peace Officer Standards and Train2&p F.3d 1144, 1149
(10th Cir. 2001)guoting Sutton v. Utah State Sch. for the Deaf & Blir¥8 F.3d 1226, 1236

(10th Cir. 1999). The Court must limit its coresidtion to the four coars of the Complaint,



any documents attached thereto, and any extdatalments that are referenced in the Complaint
and whose accuracy is not in dispu@xendine v. Kaplar?41 F.3d 1272, 1275 (10th Cir.
2001);Jacobsen v. Deseret Book Cp87 F.3d 936, 941 (10th Cir. 200Pean Witter Reynolds,
Inc. v. Howsam261 F.3d 956, 961 (10th Cir. 2001).

A claim is subject to dismissal if it fails tcase a claim for relief that is “plausible on its
face.” Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009). To make such an assessment, the Court
first discards those averments in the Complaiat &ne merely legal conclusions or “threadbare
recitals of the elements of a cause ofattsupported by mere cdasory statements.1d. at
1949-50. The Court takes the remaining, well-gédual contentions @sue and ascertains
whether those facts, coupled with the law establg the elements of the claim, support a claim
that is “plausible” or whether the claim beiagserted is merely “coaivable” or “possible”
under the facts allegedd. at 1950-51. What is requiredreach the level ofplausibility”
varies from context to contexiut generally, allegations that are “so general that they encompass
a wide swath of conduct, much ofrinocent,” will not be sufficientKhalik v. United Air Lines
671 F.3d 1188, 1191 (10th Cir. 2012).

lll. Analysis

A. Bill of Attainder Claim

Mr. Davies alleges that the Parole Boargisnishment Policy 1” violates the Bill of
Attainder Clause, in that the Board magdan his case, did) deny parole based upon
aggravating circumstances of the original nffe. He alleges that the policy “inflicts
punishment” for the original offense without a judidirial. In seeking dismissal, the Parole
Board argued that this claim mus dismissed because the pplidentified by Mr. Davies does

not constitute a “legislative act.”



The BiIll of Attainder clause of the Unit&tates Constitution provides that “No state
shall . . . pass any Bill of Attainder . .. .” &J.Const., Art. I, 8 10, cl. 1. A Bill of Attainder
“legislatively determines guilt and inflicts pghment upon an identifiable individual without
provision of the protectionsf a judicial trial.” Nixon v. Adm’r of Gen. Sery<l33 U.S. 425, 468
(1977). To determine whether a statute conssitatBill of Attainder, the Court considers
whether: (1) the challenged statute falls wittia historical meaning dégislative punishment;
(2) the statute, viewed in terrofthe type and severity oféhburdens imposed, reasonable can
be said to further a nonpunitive legislative pugoand (3) the legislative record indicates a
congressional intent to punisitaylor v. Sebeliysl89 Fed.Appx. 752, 758 (‘T@ir. 2006)
(unpublished)¢iting Selective Service Sys. vnili Public Interest Research Grqu{68 U,S,
841, 852 (1984).

The Magistrate Judge found that Mr. Davies’ Bill of Attainder claim failed to state a
cause of action because a decision by the Par@edBs not a “legislative” action; Mr. Davies
responds that iGarner v. Jongss29 U.S. 244 (2000), the Supreme Court found a parole
board’s decision to adversely modify its ovegulations governing the time period between an
inmate’s parole hearing®ustituted a violation of thex post fact@lause (the Bill of Attainder’s
textual neighbor in Art. I8 10). Even assuming th@arner stands for the proposition that a
parole board’s act can be coresied “legislative” in nature -tAough that issue is not addressed
in any way inGarner— that case is nevertheless distisgable in that the challenged action
there was the parole board’s modification efatvn regulations, not a determination of an
individual’s suitability for parte. Promulgation of regulations akin to a legislative act,
whereas an individualized determination of a particular individual’'s case is more akin to a

judicial or executive decision. Thusgtourt finds Mr. Davies’ citation @éarnerfor the



proposition that the Parole Board’'s determinatibhis parole suitalitly was “legislative” in
nature to be inapposite.

Moreover, the Court finds Mr. Davies’ Bill &ttainder claim to be flawed in a more
fundamental way. A denial of parole release is not the imposition of any new and separate
“punishment,” legislative or otherwise. .Releaseparole is simply aantinuation of the inmate
serving out the terms of his judicially-impossehtence, still under the supervision of the
Department of Corrections, albeit with certain privileges granted to the inmate to facilitate his
successful return to societfpanielson v. Dennjsl39 P.3d 688, 692-93 (Colo. 200Bgople v.
Norton, 63 P.3d 339, 344 (Colo. 2003) (a period of pafisl@evertheless part of the punishment
imposed on a criminal wrongdoer”). Thus, a deofgbarole release isothing more than a
requirement that the inmate continue to serve mtesee inside of prisomather than outside it.
Id. Although denied parole, Mr. Davies has oaler been subjected #&single “punishment,”
namely, the judicial imposition dfis sentence of imprisonment. Thus, the Court finds that he
has failed to allege facts showing that his padaleial can be deemed to constitute a Bill of
Attainder?

B. Eighth Amendment Claim

Mr. Davies claims that a polidhat he identifies as the iée Board’s “Policy 1” — that
is “ punishment or additional punishmenybad the minimum mandatory sentence may be
inflicted in the release decision as to offendemstenced under the Lifate Supervision Act” —
constitutes a violation of siEighth Amendment right to be free from cruel and unusual

punishment because it punishes him becaubkesdbtatus . . . .of having a mental condition

2 Indeed, if Mr. Davies is correct, every single instanasghich parole is denied to an inmate based on the

circumstances of that inmate’s underlying crime would constitute a prohibited Bill of Attainder.
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predisposing him to commit sex offenses, agrdisfrom his acts for which he has already
served the punishment phasehis incarceration.”

The crux of Mr. Davies’ argument on this pbis his belief tat he has already
completed the “punishment” phase of his secgeand that his continued incarceration on the
remaining indeterminate portion of his senteisdatended to serve as some form of non-
punitive “rehabilitation” phase. (In other words,d@ntends that he has served the sentence for
his crime, and that he remains incarcerated lsitopcause of his “status” as a sex offender,
rather than for any particular action he telsen.) He derives this understanding from his
reading ofVensor v. Peoplel51 P.3d 1274 (Colo. 2007).

In Vensor the Colorado Supreme Court considered a defendant’s contention that his
sentences for sex offenses — indeterminateeseas of 25 years todif- violated Colorado’s
sentencing schema&/ensorexplains Colorado’s “complex schemkinterlocking statutes” that
constitute the indeterminate sentencing schiemtelonies, particularly sex offenses under
SOLSA. Id. at 1276. First, it noted that C.R.S1&1.3-401 sets forth “presumptive” sentencing
ranges that apply to each class of felonies — for examplesa Clalony (theype Mr. Davies
pled guilty to) has a presumptive sentencinggeaof two to six years of imprisonmerntl;, see
C.R.S. 8§ 19-1.3.401(1)(E)(IV)(A). Upon a findinfjaggravating circumstances, sentencing
courts may impose a sentence of as mudtviae the maximum of the presumptive randg.,
citing C.R.S. § 18-1.3-401(6). If thenderlying felony is a sex offe@asSOLSA “requires that he
be sentenced to the custody & tikepartment of corrections fan indeterminate range of at
least the minimum of the presumptive ranga ferth above], and a maximum of the sex

offender’s natural life.”ld., citing C.R.S. § 18-1.3-10004(1)(a). Once the offender completes



the minimum period of incarceration imposed ia fentence, he is eligible for release on a
minimum 10-year period of paroléd., citing C.R.S. § 18-1.3-1006(1).

The question presentedWensorconcerned the extentwhich SOLSA'’s requirement
that a sex offender be sentenced to “at ldestinimum of the presumptive range” granted
discretion to the sentencing cotw impose a minimum sentence far in excess of the presumptive
range. In Mr. Vensor’s case, his plea to a €lagelony sex offense (like that of Mr. Davies
here) exposed him to a presumptive maximum sent@ggears. It appesithat the trial court
made certain findings about thexteordinary risk” of Mr. Vensos crimes and the presence of
aggravating factors that, cumulatively, in@ed his presumptive maximum sentence to 16
years® However, the trial court seericed Mr. Vensor to a period 25 years to life. Mr. Vensor
argued that the decision to sentence himrtoramum term well in excess of his presumptive
maximum sentence was unlawful, and the @alo Supreme Court aggd, finding that the
statute “require[d] an indeterminate sentefacehe class two, threend four felony sex
offenses to which it appliespusisting of an upper term of the sex offender's natural life and a
lower term of a definite number of years, fests than the minimum nor more than twice the
maximum of the presumptive range authorizedfie class of felony of which the defendant
stands convicted.'ld. at 1279.

Mr. Davies argues thafensorstands for the proposition that “the Colorado Supreme
Court interprets the statutory schemegdtovide] incarceration for punishment (minimum
mandatory period) and incarceratifmn rehabilitation (indeterminate to-life period).” It is not
entirely clear how Mr. Davies derivétss bifurcated sentencing purpose frofesnsoywhich, as

noted above, was concerned solely with the dgurestf whether a sentencing court could impose

3 6 years base maximum sentence (C.R.S. § 18a1.@&)(a)(V)(A), plus twgrears due to the crime

presenting an “extraordinary risk to society” (C.R.S. § 18-1.3-401(10), for a totakaf$, yvhich is then doubled
due to a finding of aggravating circumstances (C.R.S. § 18-1.3-401(6)).
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a higher minimum sentence term than the presmmmptatutory range allowed. It appears that
Mr. Davies derives his befiérom a single sentence Wensor in which the Court explained that
the statutory “declaration of purpose” of SOL8#uted the notion thdahe “lower component

[of a sentence was] limited only by the requirement that it not drop below the presumptive
range.” Id. at 1278. As the Court explained, “[thagclaration of pyrose makes clear the
legislature's intent to provide for treatment axtended supervision, rather than to punish sex
offenders with terms of incarceéi@n longer than those of othfglons of the same classld.

This language does not establish the remaekatmposition urged biylr. Davies — that a
SOLSA sentence is composed of a “punishrhphése, that is completed upon the inmate
serving the minimum term of the sentence, d@dipvith a non-punitivérehabilitation” phase,
consisting of the remaining incarceration of theate solely for treatment purposes. Rather, the
language means precisely what the Court addresdéehisor— that minimum sentences for sex
offenders in excess of the presumptive stayutange would “serve tpunish sex offenders”
with longer terms of mandatory imprisonment than non-sex offenders.

Mr. Davies’ misunderstanding of the sertieig scheme infects the remainder of his
Eighth Amendment (and other) arguments. adsumes that, because he has completed the
minimum term of his three yeats-life sentence, he has fultiischarged the “punishment” for
his offense and that his contiumcarceration is being imposed solely for treatment purposes.
This is clearly not the case, as there isagasonable basis to undersd Colorado’s sentencing
scheme to contain such a bifurcation of purpoBlee three years-to-life sentence imposed on
Mr. Davies was just that: ardictive that he serve_a minimuof at least three years of
incarceration, plus as much additional timeustody as the Parole Board may determine is

necessary before he is deemiediof be released on parole. The Parole Board having yet to find



that Mr. Davies meets that requirement, hmaamms properly incarcerated as punishment for his
crime. Accordingly, the Court finds that MPavies’ Eighth Amendment claim fails to state a
cause of action.

C. Procedural Due Process Claims

Mr. Davies’ remaining three claims allegeigas violations of his right to procedural
due process under the Fourteenth AmendmetiteoUnited States Constitution. The Due
Process Clause states, “No state shall . . . deprive any person oféifey, ldv property without
due process of law.” U.S. Const. amend. Xd\,,. To allege a violation of procedural due
process, a plaintiff must first eblesh a deprivation on interest in lifeliberty, or property.
See Elliot v. Martinez675 F.3d 1241, 1244 (10th Cir. 2012).irf#fing such a [deprivation] in
the prison setting is particulariauntingl, but] although an inm&eight may be diminished by
the needs and exigencies of thstitutional environment, a poser is not wholly stripped of
constitutional protections when he is imprisoned for crin@iambers v. Colo. Dep't of Coyr.
205 F.3d 1237, 1242 (10th Cir. 2000) (quotation omittéd)iberty interest may be implicated
when prison authorities impose ‘atypical and significant hardshgm the inmate in relation to
the ordinary incidestof prison life.” Id. State laws may also “grant inmates liberty interests to
which due process protections applyd. Where a liberty interest exits, the second inquiry is
“whether the procedures followdy the government in depriving [the inmate] of that interest
comported with due process of lawElliott, 675 F.3d at 1244.

Although the Parole Board’s motion argued tiat Davies had no pacular liberty or
property interest entitling him t@ny type of parole hearing or particular process during such a
hearing, the Magistrate Judgesumed, without deciding, tfaOLSA created an affirmative

entitlement to a parole hearify offenders like Mr. DaviesCiting C.R.S. § 18-1.3-1006(a)(1)
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(“the parole board shall schedule a hearindatermine whether the sex offender may be
released on parole”). The Supreme Court used to find protected statieddiberty interests
where the state had resorted to mandatorguage directing that certain act occue(g.“shall
schedule a hearing”$ee Washington v. Harpet94 U.S. 210 221 (199®iting Hewitt v.

Helms 459 U.S. 460, 471-72 (1983), but the Court hasesabandoned that approach, at least in
the prison context, as “difficult to administer and [one] which produces anomalous results.”
Sandin v. Conne515 U.S. 472, 484 n. 5 (1995). Now, with certain excepfiengtisoner has a
liberty interest only in avoidinthose types of restraint thatffpose| ] atypical and significant
hardship[s] on the inmate in relationtte ordinary incidents of prison lifefd. In the post-
Sandinenvironment, courts have typically found thadenial of parole release does not rise to
that level. See Kotz v. Lappip15 F.Supp.2d 143, 149 (D.D.C. 2007) (“a prisoner who is denied
parole will never suffer an ‘atypical’ or ‘signifinahardship’ as compared other prisoners. He
will continue to serve his sentence under the same conditions as his fellow innfRass’,
Snyder 239 F.Supp.2d 397, 400-01 (D.Del. 2002). Thus,@mwurt is less sanguine that Mr.
Davies can state any dueopess claim regarding hisrdal of release on parole.

Nevertheless, even assuming that Mr. Daviesahbberty interest in parole release that
could support a due process claim, the Court agrébgthe Magistrateutige that none of the
alleged due process violationsegled by Mr. Davies are sufficiettt state a claim. Mr. Davies
alleges that he was denied due process @etheparate respects: {iat the Parole Board
applied the wrong standard in denying him par(gthat the Parole Bodufailed to provide him

with a meaningful explanation of the reasémrsits denial; and (3) that the Parole Board

4 Sandinindicates that prison decisions that “exceed[ ] the setnecne in . . . an unexpected manner’ may give

rise to a liberty interest, giving examples of the tranef an inmate to a mental hospital or the involuntary
administration of psychotropic drugkl. at 484.
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deprived him of the right to cross-examine histimn during the hearing. The Court will address
each contention in turn.

The Court does not linger on the first qu@s— whether the PaeBoard applied the
wrong standard when deciding to deny Mr. &viparole. Assuming (without necessarily
finding) that Mr. Davies has a lig or property interesh a parole determination that correctly
implements the standards for parole releageCiburt finds that Mr. Davies’ argument on this
point is merely a continuation of his idiosyncratiderstanding of his sentence discussed above.
His Complaint alleges that the “improper stamkiahe Parole Board applied to him was “the
criteria applicable to general populatimmates which incorporates a punishment
consideration,” rather than the special rule that “punishmserdt a consideration in the release
decision as to inmates sentenced under [SQldBBe they are past their minimum mandatory
period of incarceration.” Nothg in Colorado law supports tltentention thaparole release
decisions for sex offender inmates are considangddifferently (or at last under a more lenient
standard) than release decisifmsother inmates, and thus, Mr. Davies’ due process claim in
this regard is dismissed.

The Court also finds littlesason to dwell on the third quies — whether Mr. Davies was
deprived of due process when he was not permittedoss-examine his victim during the parole
hearing. InGrenholtz v. Inmates of Nebrask&l2 U.S. 1, 15, (1979), the Supreme Court found
that a parole hearing procedure in which inmatese “permitted to appear before the Board and
present letters and statements on [their] own lfelvas sufficient to satisfy the due process
clause. As far as this Court can determinegowat has ever held thah inmate has a due

process right to cross-examine witnesses callachagring to consider whether to grant patole.

° It is well-established that an inmate has a limitedatoeess right to cross-examine witnesses at a parole

revocation hearing.
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See e.g. Fleming v. Murra888 F.Supp. 734, 738 (E.D.Va. 199%jing Franklin v. Shields

569 F.2d 784, 795-96 {4ACir. 1977) (“We agree with the disttijudge that these factors justify

denial of the right to confront and crossamine people who have furnished the Board

information about the prisoner”). Mr. Davidees not point to partitar authority for the

proposition that due process requires thabdngermitted to confront and cross-examine the

victim at his parole hearingHis Objections cite only tdoolasprashad v. Grondolsky70

F.Supp.2d 610, 619 (D.N.J. 2008), as standing for the proposition that the right to cross-examine
witnesses is a component of due progessich hearings. The cited portionTafolasprashads
inapposite for several reasons:tfi¢ proposition set fdmtin the case is aaily the opposite —

that “in the absence of exceptional circumstaneeprisoner at a parole hearing has no

constitutional right to call witesses in his behalf or to cooft and cross-examine adverse

witnesses”; (ii) the proposition is mentionedyoim the context of a historical discussion,
addressing a claim that was made by the inmagepinor lawsuit that was dismissed for failure
to state a claim; and (iii) the propositioites to the Circuit Court’s opinion f@reenholtz not

the Supreme Court’s finding that merely allogiithe inmate an opportunity to be heard was
sufficient. Even ifToolasprashadvere the governing law, Mr. D&s has not identified any
“exceptional circumstances” that warrant deparfiom the general rule that he has no due
process right to cross-examine tvictim at his parole hearing.

That leaves the final issue, Mr. Davieshgalaint that the Parole Board’s statement of
the reasons for his denial was insufficiently conclusoryGregenholtzthe Supreme Court
rejected the notion that inmates are entitled tienial notice that “speciffies] the particular
‘evidence’ in the inmate's file or at higénview on which [the Parole Board] rests the

discretionary determination that an inmate isneatly for conditional release.” 442 U.S. at 15.
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Greenholtzxplains that a statement of reasons fodemial is offered simply as “a guide to the
inmate for his future behavior,” and that requgra detailed statement edasons “would tend to
convert the process into an adversary procegadnd to equate the Board's parole-release
determination with a guilt determinationldl. at 15-16. ThusGreenholtzdeemed it sufficient
that “when parole is denied [the Board] infarthe inmate in what respects he falls short of
qgualifying for parole” in largely general termkl. at 16.
Subequento Greenholtzthe court inSolomon v. Else®76 F.2d 282, 286 {7Cir. 1982)

found that due process required some degreerbylar detail in the statement of denial:

To satisfy minimum due process standards, a statement of reasons

should be sufficient to enabéereviewing body to determine

whether parole has been denfedan impermissible reason or no

reason at all. For this essehparpose, detailed findings of fact

are not required, provided the deoisis based upon consideration

of all relevant factors and it furnishes to the inmate both the

grounds for the decision . . . athe essential facts upon which the

[Board's] inferences are based.
However, this does not appeartte the requirement in the"1Circuit. InSchuemann v.
Colorado State Board of Adult Parglé24 F.2d 172, 174 (1CCir. 1980), the 10 Circuit
affirmed the denial of an mate’s petition for a writ ofiabeas corpyslespite the inmate’s claim
that “the reasons given by the Board were vamaslequate, and not supped by the record.”
the 10" Circuit found that “it would beliscordant to require undugpecific and detailed reasons
from a Board vested with a subjective, predictive, and experimental function,” and that the
Parole Board's use of a “noidorm” (whose contents are not addressed in the decision) was
sufficient because it was “evident . . . ttteg Board was concerned about the short time
Schuemann had served for a serious offen8ecord Mulberry v. Neal96 F.Supp.2d 1149,
1152 n. 3 (D.Colo. 2000) (finding explanation thaswigscribed as “tezs but whose contents

were otherwise unspecifigd be sufficient).
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According to the Complaint (which the Courkea as true), the explanation for the denial

that Mr. Davies received stated merely: (1ptfavating factors (Cirgustances of Offensef”

and (2) “Risk Control Problems — Needs Contoh@®rrectional Treatment” without any further
explanation. Such terseness perhaps flirts with the very outer limits of what information the due
process clause requires a statenoépiarole denial to contain, bthte stated reasons do give Mr.
Davies at least some notion of the reasons fodémsal and allow this Court to ensure that such
reasons are not “impermissible” consideratioiibe particular emphasis given to the
“Circumstances of Offense” phraseggests that the Parole Boaras especially troubled by the
underlying facts of Mr. Davies’ comtion, and while those facts amet disclosed to this Court,
it is axiomatic that a Parole Board may prope&dnsider the circumstances of the underlying
offense in deciding whether to gtgrarole release. The refepento “Risk Control Problems” or
Mr. Davies’ need for “ContinueCorrectional Treatment” is m®vague and ambiguous. The
Court agrees that the salutgayrposes of parole review would be ensuring that @neénholtz
describes as “a guide to the inmédehis future behavior” is pwided, but in light of the fact
that the Parole Board identified the circumstarafdhe offense as a separate basis for denying
parole, the Court canneay that the ambiguity of the “kontrol problems” statement is
sufficient to state a claim f@r deprivation of due process.
IV. Conclusion
For the forgoing reasons, the Plaintiff's Objecti¢#27) areOVERRULED, and the

Recommendation of the Unit&tates Magistrate Jud@#25)is ADOPTED for the reasons

6 Mr. Davies contends that the a Parole Boapdesentative had specifically underlined the phrase

“Circumstances of Offense” on the pre-printed form.

15



stated herein. The Defdant’'s Motion to Dismis§#7)is GRANTED. All claims in this action
areDISMISSED, and the Clerk of the Coushall close this case.
Dated this 30th day of September, 2013.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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