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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 12-cv-02950-MSK-MEH
LISA M. JOHNSON,
Plaintiff,
V.
SCHOOL DISTRICT NO. 1 IN THE CO UNTY OF DENVER AND STATE OF
COLORADO; and
BOARD OF EDUCATION OF SCHOOL DIST RICT NO. 1 IN THE COUNTY OF
DENVER AND STATE OF COLORADO,

Defendants.

OPINION AND ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court purstgmMs. Johnson’s Motion for
Reconsideratiof# 72) of the Court’s September 23, 2013 Opinion and Og@é&5) granting, in
part, the Defendants’ motion tosdniss, the Defendants’ resporfger6), and Ms. Johnson’s
reply (# 79) the Defendants’ Motion for Summary Judgm@h®2) Ms. Johnson’s responge
105), and the Defendants’ repff 123) and the Defendants’ Objectio@111)to the
Magistrate Judge’s March 21, 2014 Or¢ed03)granting in part Ms. Johnson’s Motion for
Sanctiong# 90) Ms. Johnson’s responge 122) and the Defendants’ rep{y 129)

FACTS

The Court briefly recites the pertinent f&bere and elaborates as necessary in its
analysis.

Ms. Johnson has been employed by the Defead&he District”) as a classroom teacher

since 1991. In 2008, the District’'s administrateosight her removal, ostensibly for poor
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performance. Ms. Johnson appealed heoxaito an Administrative Law Judge, who
conducted a hearing and determined thaDiis&rict's complaints about Ms. Johnson’s
performance were not supported by evidence. Jdsnson was reinstated in 2009 and began an
assignment teaching at Gust Elementary SchBaked on letters sent to her by the District
(which the District states weraailed in error), Ms. Johnsonlleved that her appointment was a
temporary, one-year assignment for the 2009-10 sgleaol (As discussditlow, the District
contends that it understood tpesition to be open-ended.)

In May 2010, Ms. Johnson testified beftine Colorado General Assembly in opposition
to Senate Bill 191 (“SB 191”), proposed legistatithat would dramaticigl change the teacher
hiring and assignment process (among other thinlgspertinent part, SB 191 reflected a
legislative intent to evaluate school principaésed on the performance of the schools’ staff and
students. C.R.S. 8§ 22-63-202(2)(c.5)(I). Tosdpthe bill sought to end a process known as
“direct placement” or “forced placement,” by igh tenured (a/k/a “nonprobationary”) teachers
who were displaced from their teaching positions for various reasons would be assigned by the
District to other teaching positios other schools, sometimes over the objection of the school’s
principal. Instead, SB 191 pralad that teacher hiring and agsinents would only be made by
“mutual consent” of the teacher and the esponding school principal, giving the principal
more control over the composition thie school’s staff. Controxsally, the bill provided that
nonprobationary teachers who were displaced ameheise unable to obtain a mutual consent
position with another school would, after a certain period of time, be placed indefinitely on
unpaid leave until such time as they located a new teaching position. The District strongly
supported SB 191, but Ms. Johnson testified agéirsghating that it grated too much power to

school administrators to fabrieapoor evaluations in order to displace unwanted teachers.



Despite Ms. Johnson’s opposition, the bill passed was signed into law in Spring 2010, taking
effect immediately.

At the end of the 2010 school year, Mshdson, believing her one-year appointment to
have ended, attended a job fair hosted by tls&ribi. At the job fa, various schools posted
their open teacher positions for the coming sclyeal and invited applications. Ms. Johnson
applied for dozens of open positions, but received few interviews and no offers.

In mid-2010, the District apparently ofésl Ms. Johnson the opportunity to continue
teaching at Gust Elementary for the 2010-1Host year. Ms. Johnson accepted. Although the
parties have differing understands as to the reason, theyegthat Ms. Johnson’s assignment
came to an end at the end of the 2011 school y@é&s. Johnson contends that she was only
offered a one-year position for 2010-11; the Dasteontends that her open-ended appointment
that began in 2009 was terminated due to a budg@t @&t the conclusion of the school year in
2011, Ms. Johnson again attended the Districtgabapplied for numerous open positions at
various schools, but wamt selected for any.

The District offered Ms. Johnson a teonary, one-year assignment at Greenwood
Elementary School for the 2011-12 school yaad Ms. Johnson accepted. This was not a
mutual consent assignment, and thus, the Disidvised Ms. Johnson that, by operation of SB
191, she had one year to find a mutual congesition. Ms. Johnson again applied for many
open positions at District job fairbut was not selected. Thusttet end of the school year in
2012, the District placed Ms. Johnson on unpaid leave.

Ms. Johnson then commendbeé instant action. She asserthree claims: (i) common-
law breach of contract, in that Colorado statytiaw governing teachefsreates a contract by

operation of law” and that the District breachbdt contract by terminating her without a



hearing as required by C.R&22-63-202 and by failing to retaner in a “mutual consent”
position after her dismissal was overturned;rétpliation based on the exercise of First
Amendment rights, in violation of 42 U.S.C. § 1988 (iii) deprivation o property interest in
her job without Due Process, wplation of 42 U.S.C. § 1983.

The District moved to dismiss Ms. Johnsocia@ms under Fed. R. Civ. P. 12(b)(6). The
Court referred the motion to the Magistratelge, and in March 2013, the Magistrate Judge
recommended that the motion be grantsts. Johnson filed timely Objections to the
Recommendation, and on September 23, 2013, dlet Gartially adopted the Recommendation,
finding that Ms. Johnson had adequatelygdtta § 1983 claim sounding in First Amendment
retaliation, but agreeingith the Magistrate Judge that Mkhnson’s § 1983 Due Process and
breach of contract claims weefatally deficient.

Ms. Johnsormoves(# 71)for reconsideration of theourt’'s September 23, 2013 Order,
arguing that: (i) the Court erred fimding that she “makes no ajjation that she was tenured at
the time she was placed on unpaid leave,” suahttie Court’s dismissal of the Due Process
claim was erroneous; (ii) the Court misinterprethe provisions dE.R.S. § 22-63-202(2)(c.5)
in dismissing her breach of coatt claim; and (iii) the Court failed to consider her alternative
breach of contract claim premised on the Disthinaintaining, relying on and disseminating
negative documents pertaining to her.”

Separately, the District movés 92)for summary judgment on Ms. Johnson’s remaining
First Amendment retaliation claim, arguing thdg. Johnson cannot show that she suffered an
adverse employment action or show that arghsadverse action was ally-connected to her

First Amendment activities (among other arguments).



Meanwhile, on the last day of the discovpgriod, the Districserved supplemental
disclosures identifying 10 new mottial withnesses: school princlpand other individuals who
interviewed Ms. Johnson for open positions. Contegtiat the late disclosure prejudiced Ms.
Johnson’s ability to obtain discovergaut these witnesses, Ms. Johnson mdwe@D)for
sanctions against the District puasiti to Fed. R. Civ. P. 37(c)(1geking to preclude the District
from offering evidence from the late-disclosed wises. The Court referred the matter to the
Magistrate Judge for deternaition. In a March 13, 2014 Ordgf 103) the Magistrate Judge
granted Ms. Johnson’s motion in part, finding the District’s late disclosure of the witnesses to be
untimely and prejudicial to Ms. Johnson, but mobad faith. Thus, the Magistrate Judge
rejected Ms. Johnson'’s request for a preclusive sanction, but reopened discovery to permit Ms.
Johnson to engage in written and oral discovegarding the 10 new witnesses. The Magistrate
Judge also granted an awardatibrney fees to Ms. Johnson fbe cost of bringing the motion
for sanctions.

The District filed Objection§# 111)to the Magistrate Judge’s Order, requesting review
by this Court. The District ar@s: (i) the disclosures were timehade because it was only late
in the discovery period that tiidstrict concluded that it mayeed to call the principals and
other individuals Ms. Johnson intéewed with as withesses in its case; (ii) the Magistrate Judge
erred as a matter of law in finding that suppeamal disclosures made within the discovery
period were nevertheless untime(ii) the Magistrate Judge erred in finding that Ms. Johnson
was prejudiced by the late disclosure; and (ie)ddditional discovery and attorney fees granted

by the Magistrate Judge as a reiyj@ere an abuse of discretion.



ANALYSIS

A. Motion for reconsideration

Ms. Johnson moves for reconsideratiothaf Court’s September 23, 2013 Order under
Fed. R. Civ. P. 59(e). Such relief is appropnatere there has been a change in the controlling
law, newly discovered evidence,‘tine need to correct clear error prevent manifest injustice”;
it is not, however, an approgte means to “revisit issuefready addressed or advance
arguments that could have been raised in prior briefiGgr¥ants of Paraclete v. Does, 204
F.3d 1005, 1012 (1bCir. 2000). A “manifest injuste” may occur where the Court has
misapprehended the facts, a party’s position, or the controlling lay.”

Ms. Johnson first takes issue with a passmmment by the Court to the effect that she
“makes no allegation that she was tenurdti@time she was placed on unpaid leave.” Ms.
Johnson points out — correctly — that she repgatdidged that she was “nonprobationary,” and
that, under Colorado law, the terms “nonpratiadiry” and “tenured” have generally been
considered synonymousHowever, correction of this misgement does not fundamentally alter
the Court’s prior reasoningyy change the outcome.

The Colorado Supreme Courthtowell v. Woodlin School Dist., 596 P.2d 56, 60 (1979),
recognized that “a grant of tenure . . . engesdereasonable and ebjive expectancy of
continued employment,” sufficietd amount to a constitutionally-protected property interest.
Assuming thaHowell remains good law in light of chargenacted by SB 191 (a question this
Court need not resolve), the property intepestited by tenure is implicated only by its

deprivation —.e. termination of thedacher’'s employmentSee e.g. Frey v. Adams County

! SB 191 effected certain changes with redarttacher tenure, most notably providing

that nonprobationary teachers who receive asggkpoor evaluations may be returned to a
probationary status.



School Dist., 804 P.2d 851, 855 (Colo. 191) (constitutioequire[s] a hearing before the
employment of a person who has once acquiredsstet a tenure teacher can be terminated”)
(emphasis added). As the Court expdal, Ms. Johnson was not, and has not been,
“terminated” from her employment with thedbiict. Rather, pursuant to C.R.S. § 22-63-
202(2)(c.5)(1V), she has indefinifebeen placed on “unpaid leavstatus, and as soon as she can
secure another teaching position, sliébe “reinstate[d] . . . at the [salary and benefits] level
[she] would have been if [she] had not beaatet on unpaid leave Specifically, this Court
noted that “[a]lthough the effeof being placed on unpaid leaigesimilar to dismissal, the
statute treats the two differently.” Because Wshnson has yet to be aally deprived of her
tenured position via to a temation, she has yet to expemce a deprivation of her
constitutionally-protected pperty interest in her jobAccord Mastersv. School Dist. No. 1,
Colo. Dist. Ct., Denver County Case No. 1436871 (Martinez, J., Jun. 6, 2014) (slip dp.).

Ms. Johnson goes on to argue that, in findiagto be on “unpaid leave,” this Court has
misconstrued SB 191 itself. She contends‘iinapaid leave” statuapplies only to those
tenured teachers who lose their classroom posiisoa result of certain specified circumstances:
“drop in enrollment; turnaround; phase-out; regrcin program; or reduction in building,
including closure, consolidationr reconstitution.” C.R.S. 82-63-202(2)(c.5)(VIl). The Court
rejected this interpretation tfe statute in its September 23 Qrdand takes the opportunity to
clarify the matter further here.

By its own terms, SB 191 reflects the legigtats finding that “for tle fair evaluation of

a principal based on the effectiveness of hisesrteachers, the principal needs the ability to

2 Masters involved facial contractual and coiigtional challenges by teachers to certain

provisions enacted as part of SB 191. The @alo District Court foDenver County rejected
those challenges. The Court understahdsthe case is now on appeal.
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select teachers who have demonstrated effandiss . . . that suppaijthe instructional
practices of his or her school.” C.R.S. § 22202(2)(c.5)(). As notedbove, the law requires
individual school principals to grant consenhtong or placement of teachers in their schools,
ending the policy of “direct placement” of teachby the District over principals’ objections.

All of the pertinent statutgrlanguage enacted by SB 19k antained in a single, densely
worded subsection, which the Cowuill hereafter refeto as “section (c.5).” C.R.S. § 22-63-
202(2)(c.5). Within subsection (c.5) are numersuissections of interest. Subsections (c.5)(I1)
and (111) provide that when “any active nonprobationary teacher [with certain performance
ratings] has not secured a ftims through school-basedd. mutual consent] hiring,” that
teacher is placed in a “priorityiring pool,” granting him or her “Arst opportunity to interview
for available positions.” C.R.S. § 22-63-20Z¢25)(11)(A), (II)(A). As noted above,
subsection (1V) provides that nonprobationsagchers who have failed to obtain a mutual
consent position after a certairripel of time (“twelve monthsr two hiring cycles, whichever
period is longer”) shall thereaftbe placed on “unpaid leave’astis until such time as they
obtain a mutual consent position. C.R.S. 32202(2)(c.5)(IV). Subsection (V) allows a
school district to “place a teacher in a twehaenth assignment” without otherwise tolling the
two-year period of subsection (IV) (and seemingly permitting some “direct placements,”
notwithstanding the operation ailssection (I)). C.R.S. § 22-682(2)(V). Finally, subsection
(V1) states that “this paragraph (c.5) shall applyany teacher who is displaced as a result of”
various conditions, such as school closures, reshin force due to drops in enroliment, etc.
C.R.S. § 22-63-202(VII).

Relying on the doctrine akpressio unius est exclusio alteris, Ms. Johnson argues that

subsection (VII) effectively circumscribes the scopall of the previous provisions in section



(c.5). See generally Cain v. People, 327 P.3d 249, 253 (Colo. 2014in@er the doctrine of
expressio unius, “the inclusion of certain items impliesatlexclusion of others”). In other words,
she reads the statute to provide that only tegachko are displaced due one of the conditions
specified in subsection VII arehmrwise subject to sgon (c.5)’s provisionsgoing on priority
hiring lists under subsection (lby (111), subject to direct picement under subsection (V), and
ultimately, susceptible to being placed on “uddeave” status under subsection (V). She
contends that the she became displaced frarpdmtion for reasons other than those listed in
subsection (VII) (but see below), and thus contends that she is not subject to placement on
unpaid leave under subsection (IV). Thus, she arghee is not actually on “unpaid leave,” but
indeed, has actually been terminatearirher employment with the District.

Putting aside the factual questiof whether Ms. Johnson’s currestatus is a result of a
subsection (VII) event or not (the District contemiuist it is, Ms. Johnson contends it is not), the
Court finds Ms. Johnson'’s legal argant to be without merit.

Ultimately, the Court must construe the statotégive effect to the legislative purpose
underlying the statutory enactmenBeeghly v. Mack, 20 P.3d 610, 612 (Colo. 2001).
Expressio unius is a canon of construoti, one of many guidelines that a court may use in
attempting to interpret a staé (or other document) the meaning of which is ambiguous.
Althoughexpressio uniusis a tool that can be usedtelp reach the legislature’s intended
outcome, it is not the only tool to be dseCourts employ humerous canons, including
attempting to avoid interpretations that lead to absurd reSuiih) v. Zufelt, 880 P.2d 1178,
1185 (Colo. 1994). For example, the doctrinejusdem generis (“if general words follow the
enumeration of particular classes of things . . . the general word will be construed as applicable

only to things of the same genenalture as the enumerated thing&gnd Owners United, LLC



v. Waters, 293 P.3d 86, 92 (Colo.App. 2011); and avagrinterpretations that would render
words or phrases superfluohdontes-Rodriguez v. People, 241 P.3d 924, 927 (Colo. 2010).
Here, the Court finds that reading subsec{VIl) as Ms. Johnson does would render
other portions of the statutaperfluous. Subsections (II)(Bnhd (111)(B) both address special
rights that arise “when a deterration is made that a nonprolmatary teacher’s services are no

longer required for the reasons &eth in subparagraph (VII) of ih paragraph (c.5).” C.R.S. §

22-63-202(2)(c.5)(11)(B), (1l1)(B) (ephasis added). If Ms. Johnson is correct that the
legislature intended the entirety séction (c.5) to apply only those teachers displaced for the
reasons listed in subsection (Viihe underlined portion of the quoted language above is entirely
unnecessary. Indeed, such a construction waulder the entire organizational structure of
subsections (II) and (Ill) unnecessary, as anyheathat was subject subsection (I1)(A) or
(1 (A) would, by definition, also be subject smbsection (11)(B) orl{l)(B). Because the
construction urged by Ms. Johnson results in glymmus statutory language, the Court must be
reluctant to adopt it.

By contrast, a reading of the statutatttieats subsection (VIl) as broadening the
statute’s reach results in no superfluity. SubeadivIl) essentially refers to a category of
teachers who are displaced from their positions by either reduced demand (“drop in enroliment”)
or management-driven restructigs(“closure or consolidationiturnaround” or “phase-out”).
These may be types of displacements that tjislégure may have considered to be atypical,
warranting express statutory language to enthateteachers affectdry these events were
governed by SB 191’s operation, alongside theaehers whose displacements arose from more

ordinary (and thus, umemerated) reason&ee e.g. Land Owners, 293 P.3d at 92pressio
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unius does not always apply just because the latyist has specifically listed certain things; it
requires “a list of objects or futions that implies any object &unction not listeds excluded”).

Ultimately, the Court finds that whatever inference the doctrimzmessio unius urges
in these circumstances, that inference is awaecby other canons obustruction. In addition
to producing superfluous stabuy language, Ms. Johnson’s argurinirat section (c.5) applies
only to those teachers displaced under circumstangsection (VII) would also be contrary
to the legislature’s expressed intien to require mutuatonsent in all teacher hiring. Certainly,
there are nonprobationary teachers who lose gusition under circumstances other than those
in subsection (VII). If section (c.5) does nophpto these teachers, there is a statutory void,
possibly resulting in those teaché&eing entitled to direct placement, or granting them some
other rights commensurate witrethnonprobationary status. ¢tircumstances where different
canons of statutory construction point in differdimections, the Court is ultimately persuaded to
apply the one that gives the most effect toltlggslature’s stated intention. That is the
construction that the Court gave the statutiésiseptember 23 Order and the one the Court
reaffirms here.

Consequently, although the Court gravits Johnson’s motion for reconsideration
insofar as the Court corrects the mistakdarence to her as b/ non-tenured, the Court
nevertheless finds that she remains on “unpaddeéunder subsection (IV) and has yet to suffer
a deprivation of any property imest in her job due to termination. Thus, her Due Process claim
is properly dismissed. (The same reasoning degpoéMs. Johnson’s breach of contract claim.)

The Court also summarily rejects Ms. Jaimis contention that her breach of contract
claim survives, predicated on allegations thatBrefendants “breached their contract with her by

maintaining, relying on and disseminating negatiseuments . . . which were discredited in
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[her] dismissal proceeding.” Even assuming that Colorado law creabedractual agreement
between Ms. Johnson and the District, Ms. Johpsamts to no statutory pwision that obligates
the District to purge information in its recis concerning her following the ALJ’s ruling in
2009. There is some testimony in the recorsuggest that the District would normally purge
such documents, and that it may not have indbBnson’s case, but absent some legislative or
contractual requirement that it do so, Ms. Johrmot pursue relief under a breach of contract
theory.

Accordingly, Ms. Johnson’s Motion for Reconsideration is granted in part, but upon
reconsideration, the Court declinesmodify its prior ruling.

B. Summary judgment

The District seeks summary judgmentMs. Johnson’s remaining First Amendment
retaliation claim.

1. Standard of review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee White v. York Intern. Corp., 45 F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled taudgment as a matter of law. Fed. (. P. 56(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, betstandard of proof and identifies the party
with the burden of proofSee Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986);
Kaiser-Francis Oil Co. v. Producer s Gas Co., 870 F.2d 563, 565 (10th Cir. 1989). A factual
dispute is‘genuiné and summary judgment is precludethié evidence presented in support of

and opposition to the motion is sontradictory that, if presentexd trial, a judgment could enter
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for either party.See Anderson, 477 U.S. at 248. When considering a summary judgment
motion, a court views all evidenaethe light most favorable the non-moving party, thereby
favoring the right to a trialSee Garrett v. Hewlett Packard Co., 305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairolor defense, the amant must establish
every element of its claim or defense by sufficient, competent evid&e&.ed. R. Civ. P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputesee Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward, 199 F.3d 1126, 1131 (10th Cir. 199%)there is a genuine
dispute as to a material fact, ekis required. If there is no geine dispute as to any material
fact, no trial is required. Thmourt then applies the law toetluindisputed facts and enters
judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaliithe claim or defense that the nmevant is obligated to prove.
If the respondent comes forward withfgzient competent evidence to establisprama facie
claim or defense, a trial is required. If lespondent fails to produce sufficient competent
evidence to establish its claim or defense, themtbvant is entitled tiudgment as a matter of
law. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

2. Retaliation claim

To prove a claim of retaliation for the egise of First Amendment rights, Ms. Johnson
must show: (i) she engaged in speech on a matgrhdic concern; (ii) heinterests in engaging

in the activity outweighed the District’s interéstregulating it; (iii)the District took some
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adverse action against her; and (iv) her protegspegch was a substantial motivating factor in
the District’'s decision to ke that adverse actiorCillo v. City of Greenwood Village, 739 F.3d

451, 460-61 (16 Cir. 2013). The District concedes l@ast for purposes of this motion, that Ms.
Johnson’s May 2010 testimony before the legisgie satisfies the first two elementsiowever,

it contends that Ms. Johnson cannot establishsti@tvas subjected to any adverse action, much
less that such action was motivatgdher speech to the legislature considering this question,
the Court is mindful of its ow prior ruling that, due to thevo-year statute of limitations
applicable to this claim, Ms. Johnson is limitedleamonstrating adverse actions that occurred in

or after October 2010.

B Ms. Johnson argues that her testimony before the ALJ in her own dismissal proceeding in

late 2008 constituted an additional instance ofguted conduct. She contends that her
testimony at her dismissal hearing addrdsgeneral public concerns regarding:

the topic of teacher performandmw it should be measured and
evaluated, what constitutes good performance and poor
performance, what data should be gathered to support performance
determinations, what procedures should be followed in making
such determinations, what meass and resources should be
employed to assist deficieteachers in improving their

performance, and what procedures and requirements should be
employed to dismiss teachers for poor performance.

Ms. Johnson does not supplgt@ourt with a transcriptdm the hearing or any other
evidence from which the Court could ascertairethier her conclusory characterization of the
scope of her testimony is accurate. She piewionly the ALJ’s decision, which yields no
particular insight into the natel of Ms. Johnson’s particul&gstimony on these points (as
opposed to testimony given by the seven witneseslohnson called on her own behalf, or on
the record as a whole). Thuds. Johnson’s own conclusory satents about the content of her
testimony fails to carry her burden of demonstiathat such testimonpuched on matters of
public concern.

Moreover, the statute of limitations on Ms. Jetin's retaliation claim is only two years.
Most of the alleged adverse actions thdelbdls. Johnson immediately after her testimony in
2008 would fall outside of the statute of limitats, and, as Ms. Johnson has offered only the
most tenuous arguments to suggest that adaatsons taken against her after October 2010
somehow related to her dismiskalring testimony moran two years earlier. Thus, the Court
finds Ms. Johnson has not carried her burdeshofving that her testimony at the dismissal
hearing constitutes additional protected conduct.

14



Ms. Johnson identifies several actions gfa contends, taken together, constitute an
adverse action: (i) maintaimy her in one-year assignments for the 2010-11 and 2011-12 school
years, rather than placing her in a mutual congesition; (ii) failing tocontact and/or hire her
for any of the teaching positions she sougholafairs in 2010-2012; (iii) placing her on
indefinite unpaid leave in 2012; (iii) “amntaining inaccurate and extremely negative
information” about her performance in her persdfifee(which is “accessile to School District
Administrators”); and (iv) “inapgpriately issuing [her] a [reduction-in-building] notice” in
2011. She also alleges that, shortly aftettéstimony to the legislature in 2010, unidentified
individuals, whom she describes only as “onenore administrators or other employees,”
“provided information to [DenwePost reporter] Susan greamdéor took actions which enabled
Ms. Greene to speak with particular parentMef Johnson’s former students who had negative
opinions about Ms. Johnson.” (Ms. Greene ewahtypublished a column that was disparaging
of Ms. Johnson.)

The1d" Circuit has not offered a general rgeiding the determination of what
constitutes an “adverse action” for purposes lirst Amendment retaliation claim; rather, it has
tended to define the concept via examples, pairitd decisions made on the basis of political
affiliation in “promotions, transfers, and réisaafter layoff”; “substantial harassment and
abuse”; and “removing job dutiesofn an employee’s portfolio @iving an employee a written
reprimand or poor performance ratingdbwd all constitute adverse actiorBrammer-Hoelter v.
Twin Peaks Charter Academy, 492 F.3d 1192, 1207-08 (1@ir. 2007). Brammer seems to
suggest that the touchstone is whether themaéwould . . . deter a essonable person from
exercising his or her First Amendment rights” @nstard similar to that applicable in Title VII

casessee Burlington Northern & Santa Fe RR v. White, 548 U.S. 53, 69-70 (2006)), although
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parenthetically, the 10Circuit suggests that the standardrirst Amendment cases might be
even broader than that. 492 F.3d at 1208. Byrtteatsure, the Court is satisfied that many, if
not most or all, of the actions listed by Mshnson could be considersufficiently “adverse.”
That leaves the District’'s argument thég. Johnson cannot shdhat any of these
adverse actions were motivated by her testimmafgre the legislature in May 2010. Certainly,
several of these actions can be rejected out of hand: Ms. Johnson offers nothing more than
speculation and surmise that someone must hikettto Ms. Greene about her, but she offers
no evidence of who that person might be or whatt plerson’s connection is to the District might
be (much less demonstrate some basis by whe&Bistrict is culpable for that person’s att).
The decision by the District to maintain nége, allegedly inaccurate information about Ms.
Johnson’s performance in her personnel file sugce her dismissal waverturned in 2009 can
hardly have been motivated by Ms. Johnsoegsimony before the dgslature in May 2018.
And the Court rejects the argument that the issridecision to place her on unpaid leave in
2012 is evidence of retaliatory animus, as C.BR.%2-63-202(2)(c.glIV) required the District to

take that action as a resultMt. Johnson not having secured a mutual consent position in the

4 The District concedesahits Chief Information Oftier, Michael Vaughn, spoke with

Ms. Greene, giving “a very general statement mréigg the District’s inpression of Plaintiff's
dismissal hearing,” but did not provide spiesi regarding Ms.a@hnson’s employment or
commentary about SB 191. In response, Misngon does not point tmy specific statement
made to Ms. Greene by Mr. Vaughn as being pagitubisparaging of hedespite having had
the opportunity to depose Mr. Vaughn.

In all other respects, Ms. Johnson acknowledges in herthaieshe “presently lacks
information as tonter alia: all of the statements, and the ats of those statements, made to
Ms. Greene by the Defendanggents or employees
> The Court does not understand Ms. Johnsorlidgethat the Distrigpburged the negative
material from her personnel file after her reatetment in 2009, only to return the material to her
file following her testimony before the legislature in 2010.
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two years prior.ld. (“the school district shall placedheacher on unpaid leave”) (emphasis
added). The Court thenrhs to the remaining issues.

a. Numerousapplications without being hired

Certainly, it may be surprisg that a teacher with Ms. Johnson’s credentials could apply
for more than 200 open positions at various jotsfdout in response ceive only a handful of
interviews and no offers. But the District lestablished, and Ms. Jolamsdoes not materially
dispute, that the decision itaterview or offer a position is nda in the first instance by the
principals and hiring committeestablished by the individual scheptather by any person with
policymaking authority for the District itselfSee also C.R.S. § 22-63-202(2)(c.5)(l) (requiring
school principal’s consent for every teacherdhireMs. Johnson does not specifically identify
any of these school-level decisionmakers wheated her applicatiorfer open positions, much
less demonstrate those indivitkiknowledge of her testimony fwge the legislature, their
retaliatory animu$,and facts that would allothe Court to conclude théte District is somehow
culpable for these individuals’ hiring decisiomsny of these defects is fatal to Ms. Johnson’s
attempt to premise her retaliation claim upon her non-hiring.

Ms. Johnson argues that theutt should draw an inferenoé retaliatory motive based
simply on the sheer number of positions she ceesssfully applied for, but she offers no legal
authority for such an unusual propositidls. Johnson also makes an abbreviated and

generalized argument that persee$ected for the positions she applied for had less impressive

6 As noted herein, the District unnecessarily delayed the disclosure of the individuals who

interviewed Ms. Johnson until the close of disery. However, Ms. Johnson has not made
either the substantive or pratteal showings of Fed. R. Civ. B6(d), nor requested that the
Court delay adjudication of the District'sramary judgment motion pending further discovery
regarding these individualdvioreover, the Court notes thislis. Johnson never sought to
supplement her summary judgment response with any additional information gleaned from
depositions of these individuals.
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credentials than she didEven assuming — certainly withcattually finding — that various
school-level principals and hirg committees hired less-qualifiedndidates for positions that

Ms. Johnson sought, Ms. Johnson has still failegttioulate facts that wad establish that her
non-selection was due to retaliatory animus orptré of those principals/committees, much less
show facts rendering the Districtet§liable for any such animus.

b. remainingcontentions

Ms. Johnson’s remaining adverse actiomssignment to tempairy one-year positions
and the allegedly false issuanceadfeduction in building” (“RIB,” sometimes referred to as a
“reduction in building staff’ notice or “RIBS™otice to her — requireome additional factual
elaboration.

After the she was reinstateg the ALJ in 2009, Ms. Johnsbtiad a meeting with various
District officials to discuss her placement. &sesult of that meeting, Ms. Johnson understood
that she would be reassigned to Gust Elenmgsighool as an “intervention teacher” for the
remainder of the 2008-09 school year, and thatghdd then serve a one-year appointment for
the 2009-10 school year. This impression waseshay some District officials, as Debra
Watson, a Human Resources officiath the District, testifiedhat she understood that Ms.
Johnson’s assignment was for one year only, and that she obtained this information from

Instructional Superintetent Robert Woodson.

! Ms. Johnson cites to aanth showing certain qualificains possessed by the candidates

ultimately selected for many of the jobs she sought. She does not identify who prepared this
document or the source of the information contathedein. (In reply, the Birict states that it

did not produce the chart.) Without Ms. Johnkymng the necessary foundation for this chart,
it is not “presented in a formmat would be admissible in ewdce,” and thus, is not properly
before the Court for summary judgmguirposes. Fed. R. Civ. P. 56(c)(2).
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However, this is somewhat inconsisteiith the testimony of another District Human
Resources official, Karen Bamburger. MsnBaurger explained that Ms. Johnson’s assignment
to Gust Elementary was considered to bélzotdirect placement” and a “mutual consent”
position, as those terms were “essentially”shme thing prior to SB 191's passage. Ms.
Bamburger went on to testify that this placement was for an “unlimited” time, as “direct
placements are not limited.” In any eveng District contends (and Ms. Johnson professes a
lack of knowledge to dispute) that her positamintervention teacher was not a position under
Gust Elementary’s budget, but rather, was fuhitieough a separate program at the District
level.

Ms. Johnson completed this appointmamdbugh the end of the 2009-10 school year, by
which time SB 191 had been enacted and takente Ms. Johnson sought a mutual consent
position via the District’s job fg but was unsuccessful. In about June 2010, the District
notified her that the District ldasecured funds to continue tinéervention teacher position at
Gust Elementary for the 2010-11 school yeas. Johnson understood that the position was
again only for one school year. (Ms. Baunger was asked why, if Ms. Johnson’s 2009-10
appointment was not limited in time, it becanezessary for the District to make another
decision to place her at Gust Elementary. BEnburger replied that she did not know and was
not involved in that decision.)

On multiple occasions in mid-2010, the Distsent out letters tall teachers who were
then on limited-term appointments under C.RR82-63-202(2)(c.5)(V),avising them of their

obligation to obtain a mutual consent positidvis. Johnson received segaeof these letters,

8 Ms. Watson testified that Mr. Woodson adated for terminating Ms. Johnson’s position

at the end of the 2009-10 school year to “stapthis word” that it would only be a one-year
position. His superior, Superintendent Pat §taer, overruled himral directed that Ms.
Johnson’s position be budgeted for another year.
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although the District contends that thissramistake, and that because Ms. Johnson’s
assignment to Gust Elementary pre-dated the enactment of SB 191, “the position was not
considered a limited-term assignment.” Howeee, District contends that in February 2011,
Ms. Johnson'’s intervention teacher job “was sabjo a budgetary reduction in building,” such
that the position would be eliminated ag ttonclusion of the 2012011 school year. Janice
Roybal, the Principal at GuElementary, issued her a RIBtioe, informing her that “your
teaching position is being reduced” and thatwshe obligated to find a new mutual consent
position.

Ms. Johnson argues that the RIB notice wdsedy unnecessary givethe fact that her
intervention teacher assignmentsascheduled to expire at the conclusion of the school year
anyway. Ms. Bamburger agreed in principle,itgisty that “if a teachehas been placed into a
limited-term assignment, . . . you don’t needRI® that teacher, because they’re in a limited-
term assignment.” However, Ms. Bamburger @thd that “is it perfect that school principals
follow that process? No.” Notably, Ms. Jobnshas not come forward with any evidence that
rebuts the District’s contention that the mviention teacher position was terminated for
budgetary reasons.

At the conclusion of the 2010-11 schgehr, Ms. Johnson looked for other mutual
consent positions, but was offered none. Drstrict offered her a one-year position at
Greenwood Elementary School for the 2011-12 scheat. In February 2012, the Principal at
Greenwood Elementary issued Ms. Johnson a RIBsutigequently realized that such a notice
was unnecessary, given Ms. Johnson’s limited-@ssignment. Ms. Johnson completed that
assignment and, as noted above, without a ahgtansent position, was thereafter placed on

indefinite unpaid leave.
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Reduced to its essence, the precedingeemd suggests that there was considerable
confusion as to Ms. Johnson’s employmeatus from 2009-2012. If Ms. Johnson was serving
a succession of one-year limited-term appoimttsiethere was no reason for the RIB notice
issued to her in February 2011, since RIB notwere not required to inform teachers of the
scheduled end of a limited-term assignmdfton the other hand, Mdohnson was serving in
an indefinite-period mutual consent positlmginning in 2009, it was unnecessary for the
District to “reappoint” her fothe 2010-11 school year and improfa the District to send her
notices in mid-2010 advising her of the needher to obtain a mutuaonsent position.

Ms. Johnson appears to assert that the foreflercts the true state of affairs — she was
serving successive one-year temporary appoinigne and thus contends that the RIB notice
served upon her was purposefully “contrived’aagtaliatory move. Consistent with the
discussion above regarding the motion fooressderation, Ms. Johnson argues that, as of 2011,
the District understood the variopsovisions of SB 191 (including the ability to place teachers
on indefinite unpaid leave) to apply onty persons designated in C.R.S. § 22-63-
202(2)(c.5)(VIl) — as relevant hereachers whose positions weteninated via a RIB. Thus,
she contends, the District knew it had to servenith a RIB if it intended to ultimately place
her on unpaid leave, and it did so via theel2011 RIB, even though no such notice was
warranted given her temporary status.

This Court finds Ms. Johnson’s evidencel @argument insufficient to demonstrate a
genuine triable question of whethe District was motivated bgtaliatory animus. The Court
is reminded of the old adage “rexattribute to malice to thathich is adequately explained by
incompetence.” The record reflects that Ms. Johnson being reinstated by the ALJ was a

somewhat unusual situation in tBéstrict and that there were fiormal policies for dealing with
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such a situation; as Ms. Bamburger stated, tis¢ribi handles such situations “on a case-by-case
basis depending on what happenthat hearing.” Coupled with substantial change in the
governing law in the interim, ith®uld come as no surprise thia¢re was confusion within the
District itself over whether Ms. Johnson was ie@porary position or a mutual consent one, or
whether she was required tacegé/e a RIB notice or not.

Moreover, the Court finds that Ms. Johnscergument does not follow logically. If, as
Ms. Johnson appears to asseet, initial assignment to Gustementary in 2009 was a limited-
term one, that assignment certainly cannot ctutstretaliation for her testimony before the
legislature, as that testimonychaot yet occurred. But if hassignment was a temporary one,
the established template controlled the designaf her future asgnments: if her 2009-10
assignment was temporary, so too must her 2a18ssignment have been, since Ms. Johnson
does not allege that after 2009-%8¢ obtained the consent of the Gust Elementary principal for
a permanent assignment. If her 2009-10 assignment was temporary, Ms. Johnson became
subject to the provisions of SB 191 at the d¢asion of that school year, and was inevitably
going to be placed on indefinite unpaid leaveegslshe secured a new mutual consent position,
which the parties agree that she did not doe ifBuance of a RIB no# to her in 2011 may
have been unnecessary, or it may have beantrieed,” but, for the reasons set forth above, it
was also inconsequential. The Court has coadtthe terms of SB 191 aesacted to apply to
Ms. Johnson regardless of whether she was subject to a RIB notice or not.

In addition, there is no evidence of red#diry motivation by angf the individuals
identified by Ms. Johnson. Ms. Johnson haspointed to any comments layy District official

that criticized her for testifying against 381, any subtle threats to her regarding that
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testimony, or any other activityahmight suggest that anyonethe District harbored hard
feelings over her opposition to the bill.

Indeed, the evidence suggests the contMsy:Johnson testified against the bill in May
2010, and the following month, Pat Slaughterroved Mr. Woodson and directed that Ms.
Johnson be reappointed to her position at Glesnentary for the 2010-2011 school year. The
first timely adverse action that Ms. Johnsoearitifies would be the February 2011 issuance of
the RIB to her, an act that occurred nedyfull months after her legislative testimony, and
which was shortly followed by Ms. Johnson receiving yet another redppmmnto another one-
year term for the 2011-2012 school year. IfEhstrict was seeking to retaliate against Ms.
Johnson for her testimony, it certainly played the long game.

Ultimately, however, the entire inquiry cghiges for more prosaic reasons. Ms. Johnson
has no evidence that the Distnietaliated against her becaudéher legislative testimony, but
she has some scattered evidence that might sutpgésertain individals disagreed with the
ALJ’s decision to set aside her 2008 dismissal direct her reinstatement in 2009. For
example, Ms. Johnson notes that in 2009, Watson encouraged the Principal at Gust
Elementary to contact the Principal at Ms. Jam's prior school — the Principal who rated Ms.
Johnson as unsatisfactory and sougrtdismissal. If any rdtatory animus could be derived
from such an act — and the Court does not find(eestainly not any that is within the statute of
limitations) — it is retaliation gmised upon Ms. Johnson challengimeg dismissal, rather than
as retaliation for hdegislative testimony.

For the reasons previously stated, the €bas found that Ms. Johnson cannot assert a
retaliation claim premised upontems she took during the disssal proceeding. Even Ms.

Johnson’s entirely conjectural belief that Distiofficials plied Ms.Greene with unspecified
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derogatory information about Ms. Johnson’sldigations says nothingbout an intent to
retaliate against Ms. Johnson for opposing SB $8Inuch as it suggests that the District
disagreed with Ms. Johnson’s assertioat her dismissal was improper.

Accordingly, the Court finds that Ms. Jolemshas failed to come forward with evidence
sufficient to demonstrate a genuiispute of fact as to whethany of the adverse actions taken
against her were motivated by any retaliatonyraus because of her legislative testimony. The
District is therefoe entitled to summary judgmeon the sole remaining claim.

C. District’s Objections

To the extent that the District's Objectioiosthe Magistrateutlge’s Order finding the
District’s late disclosure afertain witnesses to bergdionable under Rule 37 require
adjudication in light of the Court’s grant oframary judgment to the Birict on the remaining
claim? the Court finds those Objections to be without merit.

Rulings on non-dispositive issues by a Magite Judge are rewved by this Court
pursuant to Fed. R. Civ. P. 72(a), amtl be reversed only if they arglearly erroneous or
contrary to law. 28 U.S.C§ 636(b)(1)(A);Hutchinson v. Pfeil, 105 F.3d 562, 566 (10th Cir.
1997);Arizav. U.S West Communications, Inc., 167 F.R.D. 131, 133 (D. Colo. 1996).
Accordingly, the Districs Objections will be overruled unless the Court finds that the
Magistrate Judge abused his discretion aaftér viewing the record aswhole, the Court is left
with a "definite and firm convictiothat a mistake has been madériza, 167 F.R.D. at 133,

citing Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir.1988).

° Arguably, the Magistrate Judge’s awardatibrney fees to Ms. Johnson as a partial

sanction has a significance that survives theyest summary judgment to the District on the
substantive claims here.
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Examining the entirety of the record, tGeurt cannot say that the Magistrate Judge
erred. Indeed, it is not even afpaularly close call. The Distrig contention that only late in
discovery did it conclude that it may need tly i@n the testimony of #hschool principals and
hiring committee members that rejected Ms. Johissvarious applications for open positions is
laughably implausible. A fundamental componeinils. Johnson’s retaliatn claim is that the
District took some unspecified actions to metvher from obtaining a mutual consent position.
It should have been patently obvious to thstist early on that proof on this point would
almost certainly entail calling as witnesse® or more of the individuals who actually
considered Ms. Johnson’s applications for opesitions and rejected them. Accordingly, the
late disclosure of such witnesses, everchnically within the disavery period, was properly
sanctionable under Rule 37 as untimely. Acowly, the Court overrules the District’s
Objections and affirms the Magistrate Judge’s Order.

CONCLUSION

For the foregoing reasons, the CABRANTS IN PART andDENIES IN PART Ms.
Johnson’s Motion for Reconsiderati@h72) correcting a misstatemeintits prior Order but

otherwise leaving that Order unchanged.
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The District’s Motion for Summary Judgmeg#92)is GRANTED, and the Clerk of the
Court shall enter judgment in favor of the Distict the sole remaining claim in this action. The
Defendants’ Objectiongt 111)areOVERRULED and the Magistrate Judge’s March 21, 2014
Order(# 103)is AFFIRMED .

Dated this 10th day of September, 2014.
BY THE COURT:

Drcte A. Fhcge

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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