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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 12-cv-03150-M SK-KLM

DOUGLASLARSON, in hiscapacity as Bankruptcy Trustee for the Estate of Cynthia
Coreyn Tester-Lamar,

Plaintiff,
V.
ONE BEACON INSURANCE COMPANY,

Defendant.

OPINION AND ORDER OVERRULING OBJECTIONS, ADOPTING
RECOMMENDATION, AND GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT

THISMATTER comes before the Court pursutmDefendant One Beacon Insurance
Company’s (“One Beacon”) Objectiof¥67) to the Magistrate Judge’s August 23, 2013
Recommendatio¥ 61) that One Beacon’s Math for Summary Judgmen( 12) be granted in

part and denied in part, and the Plaintiff's respqtse).?

! The motion was initially styled asmotion to dismiss. By Ordé¥ 26) dated February

28, 2013, the Magistrate Judge converted the medi@me for summary judgment. Consistent
with Fed. R. Civ. P. 12(d), both parties were gitlee opportunity to submit evidentiary material
with regard to the issugsesented by the motion.

2 Two other matters may be dealt with sumifga First, the Court’s internal docket

reflects as pending certain Objectig#$0) filed by the Plaintiff on July 1, 2013 to a discovery
ruling by the Magistrate Judge. TR&intiff subsequently withdre# 51) those Objections.

The Clerk of the Court shall¢hefore terminate the pending s&abf Docket # 50. Second, the
Plaintiff moved to stay# 59) this Court’s ruling on One Beac@substantive motion in favor of
further supplementation following additional discovery. Based on the discussion herein, that
motion is denied as moot.
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FACTS

Although One Beacon has objected to certastuta findings set fohtin the Magistrate
Judge’s Recommendation, those factual issues dalteotthe fundamental facts of this matter.
In summary, Ms. Tester-Lamar was an attorwdy was insured against malpractice liability
under a policy issued by One Beacon, with a maximum policy limit of $ 1 million. In 2010,
former clients of Ms. Tester-Lamar brought a madpice action against healleging that her
drug and alcohol addiction comgmised her representationtbem in an underlying action.
Although there was evidence suggesting thatlieats’ damages could exceed $ 4 million, on
two occasions, the clients made offers to s#tieclaim for the limits of the One Beacon policy
—that is, $ 1 million. On both occasions, @eacon consulted with Ms. Tester-Lamar about
the settlement offers, and Ms. Tester-Lamar indd&hat she did not wish to settle. In 2012,
Ms. Tester-Lamar filed for bankruptcy protectiand the Trustee — the Plaintiff in the instant
action — entered into atlement with the clientsn Ms. Tester-Lamar’s behalf in the amount of
$ 4.5 million. The Plaintiff then commencectimstant action against One Beacon, alleging
three claims, all under Colorado law: (i) breaclhefinsurance contract; (ii) bad faith breach of
the insurance contract; and)(violation of C.R.S. § 10-3-1115, in that One Beacon
unreasonably delayed or denied payment oficfor benefits owed to Ms. Tester-Landar.

OneBeacommoved(# 12) to dismiss the claims against it, and the Magistrate Judge
subsequently converted the motion to one for summary judgment. This Court referred the matter

to the Magistrate Judge for a Recommeiotia On August 23, 2013, the Magistrate Judge

3 Neither the parties’ motion nor the Matgate Judge’s Recommendation comment on the

statutory claim. The Court assumes that tispasition of that claim will follow the disposition
of the common-law claims.



issued a recommendati@g#61) that One Beacon’s motion be grash with regard to the breach
of contract claim (insofar as tiitaintiff did not identify any paitular contractual provision that
was allegedly breached), but denied in part witard to the bad faith bach of contract claim
(for reasons that wilbe discussed herein).

One Beacon filed timely Objectiof# 67) to the Magistratdudge’s recommendation,
arguing that the Magistrate Judge should Haved certain additional facts and that the
Magistrate Judge erred in finding that flaintiff's bad faith claim should proceed.

ANALYSIS

A. Standard of review

The Court reviews the objectealfiortions of the Recommendatida novo. Fed. R.
Civ. P. 72(b).

B. Bad faith claim

The Court begins by noting that the Pldfrtias not objected to the Magistrate Judge’s
recommendation that the breach of express cortlaich be dismissed, insofar as the Plaintiff
failed to identify a specific contractual prowsithat One Beacon allegedly violated. In the
absence of such objection, the Gapplies whatever standardrefview it deems appropriate to
the Magistrate Jude’s findings and conclusioBammers v. State of Uta@R27 F.2d 1165, 1167
(10th Cir. 1991). The Court has reviewed thspect of One Beacon’s underlying motion to
dismissde novg and agrees with the Magjiate Judge that summary judgment to One Beacon on

the breach of express cordralaim is appropriate.



The Court then turns to the badlfeclaim. As first recognized iRarmer’s Ins. Group v.
Trimble 691 P.2d 1138, 1140-42 (Colo. 1984), a claim for bad faith breach of cHirtrdm
third-party context arises when the insurer &eted unreasonably in attending to the claims
made against the insured by third parties. dlaen is premised upon the implied contractual
duty of good faith and fair dealing, although the saitisve analysis of #aclaim is similar to
that used in negligence claind. at 1141-42. Thus, the inquirywhether “a reasonable insurer
under the circumstances [would] have deniededayed payment of the claim under the facts
and circumstances.ld. at 1142.

The question of what conduct is reasorabider the circumstances is determined
objectively, according to the standards generaflglicable in the insurance industifystate of
Morris v. COPIC Ins. C.192 P.3d 519, 524 (Colo.App. 2008). Typically, the contours of those
standards will be establishéttough testimony by expert wasses with knowledge of such
standardsld. The question of whether particulamduct was reasonable is normally a question
for the jury, but where there are no genusmies of material fact, the reasonablemebaonof
the insurer’s conduct can be resul as a matter of lawld.

The Court notes that neither party has céoneard with evidence from expert witnesses
(or any other source) that sets forth the paricuisurance industry standards implicated by the
Plaintiff's bad faith claim. The parties dispuhether One Beacon'’s awis were “reasonable”
in various respects — whether it adequately setVMs. Tester-Lamer dier potential exposure

to liability above the policy hits; whether it adequately agdeid her to retain independent

4 Notably, although the full name of the claim is one for “bad faith breach of contract,”

Colorado law “recognizes the viability of a claimbad faith even if the express terms of the
contract have been hamal by the insurer.’Dunn v. American Family Ins251 P.3d 1232, 1235
(Colo.App. 2010).



counsel to advise her; whetheadequately investigat the allegations in the underlying suit so
as to make an informed recommendation reggrdeitlement to Ms. Tester-Lamar — but neither
party has come forward with ielence establishing the relevamsurance industry standards and
practices that inform these issues.

For example, the record reflects thatF@bruary 16, 2011, One Beacon’s counsel wrote
to Ms. Tester-Lamar, advising hertbk clients’ offer to settle ihin policy limits and “advise[d
her] to engage coverage countgetepresents your intereststh@ extent [that she had] any
person exposure in excess ofipplimits.” The letter wenbn to state “I know you are well
versed in the legal ramifications of any judginérat may issue in excess of policy limits, but
please don't hesitate to contact ihgou wish to discuss in mometail.” Without evidence of
reasonable insurance industry piees$ governing the degree oftaikéthat is appropriate in a
letter advising an insured to obtain indepenaewninsel — much less evidence as to whether the
comprehensiveness of such an advisemeritdstad by the fact that the insured may be a
lawyer or otherwise expected have particular knowledge of hiegal rights or exposure — the
Court cannot necessarily conclude that suchduisement was “reasonable.” It may be, for
example, that “the difference between ‘recommending’ personal counsel and ‘advising’ the
insured about ‘an option’ to retain persooalinsel is material” under insurance industry
standards.COPIC,192 P.3d at 524. Thus, some evitenf the reasonable practice in the
insurance industry on this and other points ismgseeven though many (but not all) of the
facts showing what One Beacon actually ditiamdling the claims against Ms. Tester-Lamar
appear to be undisputed.

Normally, the Plaintiff's failure to come favard with evidence ahe requisite standards

on summary judgment would be fatal to the claifere, however, it is undisputed that the



parties have birfurcated discayen such a way that the giges have not yet completed
discovery relating to each others’ experttie Magistrate Judge relied in part upon the
incompleteness of expert discovery in recomdneg that the Court not grant summary judgment
to One Beacon on the bad faith claim, and Oead®dn has not disputed that expert disclosure
has yet to conclude. This Court agrees thgrant of summary judgment to One Beacon,
without evidence oprevailing insurance induststandards, would be premature. One Beacon is
free to move again for summary judgmenthat close of all discovery, putting forth the
appropriate insurance industry standards aacttidence that its oweconduct was reasonable
according to those standarts.

There remains one matter presented in OzecBn’s Objections that must be addressed.
One Beacon contends that, by entering into tteeseént with the clients without One Beacon'’s
consent, the Plaintiff has breached the insurance contract’'s “coop&tatise,” which required

Ms. Tester-Lamar (or her representative, trearfff) to obtain One Beacon’s consent before

> That being said, the Court is compelledbserve that the Plaintiff appears to face

substantial hurdles in prevailing, insofar as WVister-Lamar consistently maintained her own
belief that the clients could not prevail iretinderlying malpractice action, and the Plaintiff
eventually chose to resolveathaction with the clients fahe full amount sought, despite Ms.
Tester-Lamar’s continuing belief thsthe faced no realistic exposure.

This places this case in sharp contra&@PIC where the insured initially refused
offers to settle the claims against him witpwlicy limits, but subsequently agreed to seek a
settlement (only to have his insurer makeuareasonably low offer tthe opposing party). In
COPIC, the plaintiff bankruptcy truse found an ally in the insudén the battle against the
insurer, and was able to securéical testimony from the insad that supported the bad faith
claim. 192 P.3d at 526 (“Morris specifically iéisd that if COPIC had recommended that he
settle, he would have given his consent to se#ld”; “there is evidere that Morris relied upon
COPIC and defense counsel who . . . mayehaisevaluated the case”). Here, by all
appearances, both One Beacon and Ms. Testeai have aligned themselves in opposition to
the Plaintiff, making it unlikely that the Plaintiff will be able to secure the type of favorable
testimony from Ms. Tester-Lamar that allowed the clairf@@PICto survive. For example,
only a tiny scrap of Ms. Tester-Lamar’s depositiestimony has been submitted by the Plaintiff,
but that scrap clearly reflects Ms. Tester-Lamaris evaluation of the client’s claims and belief
that she faced no mater@tposure on those claims.

6



entering into any settlement of a claim coveredhgypolicy. Although it is undisputed that the
Plaintiff's settlement with thelients was effected without @Beacon’s consent, there is
authority suggesting that tlexistence of a colorable bad faith claim against One Beacon
precludes One Beacon from invoking the cooperation clahsan v. Mid-Century Ins. Ca224
P.3d 116, 119-20 (Colo. 2010) (“when it appears ttmainsurer—who rsexclusive control
over the defense and settlement of clgomsuant to the insurance contract—has acted
unreasonably by refusing to defend its insureefusing a settlement offer that would avoid
any possibility of excess liabilitior its insured, the insured may take steps to protect itself from
potential exposure to such liability”). Indeé@tlnris dissenting Justices complained that the
majority’s ruling would operate to deprive insurefghe benefits of cooperation clauses of this
sort. 244 P.3d at 124-25 & n. 1 (“we shoulddnttiat [the stipulad judgment] is not
enforceable against Mid—Century because & estered into while Mid—Century was providing
James with a defense”). The dissent’'s complaippserts the conclusion that the majority rule in
Nunnoperates to forgive the Plaintiff's agreemensattle the case with the clients without One
Beacon’s consent.

Accordingly, the Court adopts the Magistrate Judge’s Recommendation.

CONCLUSION

For the foregoing reasons, One Beacon’s Objec(i®fg) areOVERRULED and the

CourtADOPT Sthe Recommendatiaf 61). One Beacon’s Motiofor Summary Judgmei#

6 Because the Court finds that summarygment should be denied to One Beacon on the

bad faith claim, the Court need not reach Opad®n’s objections to certain factual findings by
the Magistrate Judge. The objected-taliings would not altethe conclusion herein
(particularly insofar as those objections, if&ined, would not cure the absence of evidence
regarding insurance industryastards and practices), angst@ourt makes no conclusive
findings of fact that pursuant to Fed. R. Civ5B(g). One Beacon is free to present those
factual contentions and supporting evidencany summary judgment motion it makes in the
future.



12) is GRANTED IN PART, insofar as One Beacon is entitled to summary judgment on the
Plaintiff's breach of exmgss contract claim, arRENIED IN PART, without prejudice, with
regard to the bad faith claimlhe Plaintiff's Objection¢# 50) areDEEMED WITHDRAWN.
The Plaintiff's Motion to Stay# 59) is DENIED ASMOOT.

Dated this 25th day of September, 2013.
BY THE COURT:

Drcte A. Fhcge

Marcia S. Krieger
ChiefUnited StateDistrict Judge




