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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 12-cv-03344-M SK -BNB
RAUL PERMUY CALDERON,
Plaintiff,
2
TIMOTHY HAND;
MICHAEL PASKO; and
JOHN AND JANE DOES 1-3,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
MOTION TO DISMISS

THISMATTER comes before the Court pursuemDefendants’ Motion to Dismiss
(#29) and Plaintiff Raul Calderon’s respor(#30). Having considered the same, the Court

FINDS andCONCL UDES that:

. JURISDICTION
This Court has jurisdiction pursuant to 28 U.S.C. 88 1331 and 1367.
1. ISSUE(S) PRESENTED

In his Second Amended Compldif#13), Mr. Calderon asserts a claim under 42 U.S.C.
8 1983 for denial of his procedural due process rights for Defendaifisé to provide adequate
notice prior to revoking Biparole. He also asserts a state law claim for negligent infliction of

emotional distress.

! Mr. Calderon captions this document as a “First Amended Complaint,” but in actuality, it
is his second amendmenthis initial pleading, following his initial Complaiif# 1) and an
Amended Complainf# 5).
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In the Motion to Dismiss, Defendants arguattt{l) Defendants are immune from suit to
the extent they are sued in their official capes; (2) with regard to the § 1983 claim, Mr.
Calderon fails to adequately allege persondi@pation by Defendants any constitutional
deprivation; (3) Defendants are entitled toldigm immunity on the § 1983 claim; and (4)
Defendants are entitled to immunity under @@orado Governmental Immunity Act on the
state law claim.

1. FACTS

The following facts are derived from t&&cond Amended Complaint. In 2010, Mr.
Calderon completed a sentence of incarceratitimtive Colorado Department of Corrections,
and commenced a term of parole. Follogva hearing on January 17, 2012, the Colorado
Division of Adult Parole (“Pare Board”) revoked that parofeMr. Calderon alleges that he did
not receive a copy of the parole revocation complaefore the hearing on January 17, 2012. At
the time, Mr. Pasko was the Community Paffécer assigned to Mr. Calderon, and Mr. Hand
was the Director of the Parole Board.

Mr. Calderon filed a challenge in state courthte sufficiency of theotice he received in
advance of the January 17 hearing. On bdmr 17, 2012, a state cojudge found that Mr.
Calderon had not received advance notice of thecation complaint, that such lack of notice
violated C.R.S. § 17-2-103(6)(a), and directeat tir. Calderon be (re-)released on parole. Mr.
Calderon was released from custody on December 25, 2012. He alleges that, during the period
from January 17 to December 25, 2012 whewdae in custody, he was assaulted by other

inmates and required medical care.

2 It appears from the Second Amended Complaiait this parole rewaation occurred at a

time when Mr. Calderon was already incarcedlabut the Second Amended Complaint does not
elaborate on Mr. Calderon&rcumstances at the time.
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V. ANALYSIS

A. Standard of review

In reviewing a motion to dismiss pursuémiRule 12(b)(6), the Court must accept all
well-plead allegations in the Complaint as tamel view those allegaitns in the light most
favorable to the nonmoving part$tidham v. Peace Officer Standards and Traing&p F.3d
1144, 1149 (19 Cir. 2001),quotingSutton v. Utah State Sch. For the Deaf & B|it@3 F.3d
1226, 1236 (10 Cir. 1999). The Court must limit it®nsideration to the four corners of the
Amended Complaint, any documents attachedetto, and any external documents that are
referenced in the Amended Complainiavhose accuracy is not in disput@xendine v.

Kaplan 241 F.3d 1272, 1275 ({ir. 2001);Jacobsen v. Deseret Book C287 F.3d 936, 941
(10" Cir. 2002);Dean Witter Reynolds, Inc. v. Howsa261 F.3d 956, 961 (fCCir. 2001).

A claim is subject to dismissal if it fails tcase a claim for relief that is “plausible on its
face.” Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009). To make such an assessment, the Court
first discards those averments in the Complaiat #iie merely legal conclusions or “threadbare
recitals of the elements of a cause of@ttsupported by mere cdasory statements.1d. at
1949-50. The Court takes the remaining, well-géedual contentions, treats them as true, and
ascertains whether those fa@dsupled, of course, with tHaw establishing the requisite
elements of the claim) support a claim that istgible” or whether thelaim being asserted is
merely “conceivable” or “poskie” under the facts allegedd. at 1950-51. What is required to
reach the level of “plausibility” varies from contdr context, but generally, allegations that are
“so general that they encompass a wide swhattonduct, much of it innocent,” will not be

sufficient. Khalik v. United Air Lines671 F.3d 1188, 1191 ({ir. 2012).



B. Section 1983 Claims

It is unclear from the Second Amendedn@aint whether Mr. Calderon asserts his
claims against the Defendants in their individarad/or official capacities. The Defendants
move to dismiss all claims against them in either capacity.

1. Official Capacity Claims

The Defendants argue that any claims brougairastjthem in their official capacities
must be dismissed because such claim$arred under the Eleventh Amendment. Mr.
Calderon concedes that Eleventh Amendmentumty bars any claims against the Defendants
in their official capacities and he asserts tiaintended only to assert claims against the
Defendants in their individual capacities. BecauseCalderon disclaims any intention to bring
official capacity claims against the Defendants, Erefendants’ request to dismiss such official
capacity claims is denied as moot.

2. Individual Capacity Claims

In general, a § 1983 claim alleging a depriwatof Due Process requires allegations that
each Defendant deprived Mr. Calderon of a constitatiy-protected liberty or property interest
without observing the requisite pextural protections. In additi, an essential element of any
section 1983 claim is an allegation that eaaneth Defendant personally participated in the
constitutional deprivatiorDodds v. Richardsqr614 F.3d 1185, 1194 (10th Cir. 2010).

Mr. Calderon alleges that the Defendantieéhato provide him with the procedural
protections required by stastatute when seeking to revoke parole. Under Colorado law, to
effectuate a parole revocation, a community leaodficer files a parole revocation complaint
with the Parole Board. C.R.S. § 17-2-103(5)(@&)copy of that complaint “shall be given to the

parolee a reasonable length of time before angi@doard hearing.” § 17-2-103(6)(a). The



statute further requires that “[p]rior to appea@before the board, a p&e shall be advised in
writing by the director of the digion of adult parole concernirige nature of the charges that
are alleged to justify revocation of paroledahe substance of tleeidence sustaining the
charges [and] the parolee shall be given a adpglge complaint unless he or she has already
received one.” C.R.S. § 17-2-103(8).

Mr. Calderon alleges that these statuesgiired both Mr. Hand and Mr. Pasko to serve
him with a copy of the parolevecation complaint prior to the daary 17 hearing. Turning first
to the question of whether Mr. Hd personally participated ingtdeprivation of Mr. Calderon’s
state-created rights to advance notice, the stanatvides that a parolee “shall be advised in
writing by the director of the division of adult parol€e’ prior to a paroleevocation hearing.
C.R.S. § 17-2-103(8) (emphasis added). Thecthbr — Mr. Hand -- has statutory duty to
ensure that a parolee receives written nagfcan impending paroleearing. Mr. Calderon
asserts that Mr. Hand was the director ofdivesion of adult parolat the time of Mr.
Calderon’s parole revocation heayinTaken together, these allegasare sufficient to draw an
inference that Mr. Hand was obditgd to provide Mr. Calderon with a copy of the parole
complaint, and that his failure to do so ditnges personal participation in the alleged
constitutional deprivation.

However, the situation is somewhat diffat for Mr. Pasko, the Community Parole
Officer overseeing Mr. CalderonC.R.S. § 17-2-103(6)(a) reqes that “[a] copy [of the
revocation complaint] shall be giwdo the parolee a reasonable kngf time before any parole
board hearing.” 8 17-2-103(6)(a). Although the statute clearly créstemrolee’s right to
receive a copy of the parole revocation compldtnipes not clearly createduty for a particular

public official to deliver thatopy. Admittedly, the bulk of ®.S. § 17-2-103(3)-(6) refers to



specific actions that a Community Parole ©dfitakes in initiatig a parole revocation
proceeding. However, the specific sentence in&.B17-2-103(6)(a) thalirects service of a
revocation complaint on a parolee is writtenha passive voice and dorot specific who is
obligated to serve the complaint.

The statute appears to contemplate thatrévocation complaint (which the Community
Parole Officer is required to sign, C.R.S. 811a3(6)(a)) will be “filed” by the Parole Officer
with some entity (presumably the Parole BoardR.6. § 17-2-103(6)(a). At some point prior to
the parole hearing, the Directof the Parole Board is reqgad to “give[ ] a copy of the
complaint [to the parolee] unless he or she &leeady received one.” C.R.S. § 17-2-103(8).
This language suggests that thégdiion in C.R.S. 8 17-2-103(6)(#0 serve the parolee with a
copy of the revocation complaint is an obligatthat falls on the entity with which that
complaint is filed, or perhaps with the Directdrthe Parole Board, raththan an obligation
owed to the parolee by the Community Paf@fécer. Under these circumstances, the Court
finds that the final sentence of C.R.S. § 17-2(&})@) is ambiguous with regard to who has the
obligation to serve the paroleetivia copy of the revocation colamt. Thus, the Court cannot
say that Mr. Calderon’s failure to receive a copyhe revocation complainvas a result of Mr.
Pasko’s violation of statutory obligations un@®eR.S. § 17-2-103(6)(a). Thus, unlike the Mr.
Hand, the absence of delivery of the complaimioissufficient to show peonal participation (or

failure to perform a duty) by Mr. Pasko.



3. Qualified Immunity

When section 1983 claims for monetaryethre brought against state employees in
their individual capacities, the employees maghielded from liability by the doctrine of
gualified immunity. See Johnson v. FankeBi20 U.S. 911, 914, 117 S.Ct. 1800, 138 L.Ed.2d
108 (1997)MckFall v. Bednar407 F.3d 1081, 1087 (10th Cir. 2005). Qualified immunity
protects government officials who perform digmeary government functions from liability for
civil damages, provided that their conduct doesviaate clearly establiged rights of which a
reasonable government official would have knowee Harlow v. Fitzgeraldi57 U.S. 800,

818, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982).

Once a defendant raises a qualified immunity defetie burden shifts to the plaintiff to
meet a two-part testSee Saucier v. Katg33 U.S. 194, 201, 121 S.Ct. 2151, 150 L.Ed.2d 272
(2001);Green v. Post574 F.3d 1294, 1300 (10th Cir. 2009). Aiptiff must show that he or
she had a constitutional right that was infringed, and that such right was clearly established at the
time of the alleged infringement. Although a ptdfrmust ultimately establish both elements to
avoid application of the doctrinthe Court has discretion to considlee elements in any order.
See Pearson v. Callahab55U.S. 223, 236, 129 S.Ct. 808, 818, 172 L.Ed.2d 565 (2G08¢n,
574 F.3d at 1299.

In the context of a motion to dismiss, the determination of whether a complaint asserts a
constitutional violation is made pursuanthe Rule 12(b)(6) standard discussed abSee.
Robbins v. Okla. ex rel. Dep't of Human Serv$9 F.3d 1242, 1249 (10th Cir. 2008). Thus, the
same analysis employed above for personal fjeation applies to the first prong of qualified
immunity. Thus, Mr. Pasko would be entitl® qualified immunity based on Mr. Calderon’s

failure to state a cognizable constitutional claim against him, but Mr. Hand would not.



Turning to the “clearly establishegtong, the determination of a whether a
constitutional right has beereelrly established is made iff@articularized sense” based on the
specific facts of the casBrosseau v. Hauge®43 U.S. 194, 199-200 (2004). Whether the law
was clearly established is essentially a legal quesind is measured by an objective standard.
See Crawford—El v. Brittorg23 U.S. 574, 589-90 (1998). The law is clearly established if a
reasonable official in the defendant's circuamses would understand that her conduct violated
the plaintiff's constitutional righMoore v. Guthrie438 F.3d 1036, 1042 (10th Cir. 2006).
When faced with an invocation of the doctriof qualified immunity, the burden is on the
Plaintiff to demonstrate that a constitutional right was “clearly &shedal,” by citing to
precedent from the United States Supreme Court, tR€it6uit, or the wajht of authority from
other circuit courts recognizing that rightthe particular circumstances presentBdvitsky v.
City of Aurorg 491 F.3d 1244, 1255 (£@ir. 2007).

As discussed above, Mr. Calderon has shownhisaight to receig adequate notice of
his parole revocation hearing was infringed by Mr. Hand because the plain language of the law
imposes an unambiguous duty upondkrector of the division ofdult parole to give advance
notice in writing to parolees of such hearings. Given the clear statutory language, a reasonable
official in Mr. Hand'’s circumstances woulthderstand that he had a duty to provide Mr.
Calderon with written notice and his failuredo so would violate MrCalderon’s due process
rights. Because Mr. Calderon’s right to receaveopy of the parole revocation complaint from
Mr. Hand was clearly established, Mr. Haaahot entitled to qualified immunity

By contrast, as noted above, the Courtdieeady concluded thany statutory language
imposing an obligation on the Community ParOféicer to provide the parolee with a copy of

the revocation complaint is ambiguous. By defimtithen, that right of a parolee to have a copy



of the revocation complaint delivered to him by a Community Parole&ftiannot be “clearly
established.” Notably, Mr. Calderon does not mtany precedent from any federal or state
court finding that C.R.S. 8§ 17-2-103(6)(a)’s dtdyserve a copy of thevecation complaint is a
duty imposed on the Community Parole Offic&ccordingly, Mr. Calderon has also failed to
show that any alleged constitutional violatiomeuitted by Mr. Pasko was “clearly established.”
4. Leavetoamend

This Court determined above that Mr. Caldesaomplaint did not allege sufficient facts
to support an inference of Mr. $l@’s personal participatiorMr. Calderon requests that, if the
Court is inclined to grant any Defendant’s motion to dismiss, that he be permitted to amend his
complaint to plead a sufficient factual bastéowever, because theoGrt has concluded that
C.R.S. § 17-2-103(6)(a) is ambiguous as to whdtheeduty to serve ehrevocation complaint
falls on the Community Parole Officer, or sane else, even if this Court granted Mr.
Calderon’s request for leave to amend, Mr. Calddras not shown that he can allege any facts
that would state a viable ctai Moreover, because the Court has found that Mr. Calderon has
failed to show that this right was clearly esistibd as to Mr. Pasko, MiPasko would be entitled
to dismissal of any amended claim against bn the grounds of qualified immunity in any
event. Thus, amendment would be futile.

C. StateLaw Claim

Defendants assert that Mr. Catdn’s claim for negligent infliction of emotional distress
under state law is barred by the Cottwaovernmental Immunity Act (CGIA).

Under Colorado law, a plaintiff alleging dagent infliction of emotional distress must
plead facts showing that “tltefendant’s negligence createduameasonable risk of physical

harm and caused the plaintiff to be put in fiearhis or her own safgt that this fear had



physical consequences or rited in long-continued emotiohdisturbance, and that the
plaintiff's fear was the caesof the damages soughtDraper v. DeFrenchi-Gordinee282 P.3d
489, 496-97 (Colo. App. 2011). A plaintiff muss@ldemonstrate “that he or she suffered
physical injury or was in the ‘zone of danget.Td.at 497.

Under the CGIA, public employees are gengraimune from liabiky in tort claims
based on conduct that occurs within the scope of their employment. C.R.S. 8§ 24-10-118(2)(a).
This general immunity is subject to a hoseg€eptions and waivers, however. Among other
things, public employees may be liable in tortdonduct involving “ injuriesesulting from: . . .
[t]he operation of any . . . coctonal facility,” C.R.S. 84-10-106, or for conduct that is
“willful and wanton,” C.RS. § 24-10-118(2)(a).

Mr. Calderon’s negligent infliction of emotiohdistress claim is toidus in nature, Mr.
Hand and Mr. Pasko are indisputably public esgpEs, and it is undisputed that the actions
giving rise to Mr. Caldem’s claim — the Defendants’ failure to provide hinthraadvance notice
of his parole hearing — occed within the scope of theémployment. Therefore, the
Defendants are entitled to immunity under the CGIA unless Mr. Calderon can show that an
exception to or waiver of that immunity applies.

Mr. Calderon first asserts that the CGIA does not bar his claim because the injuries he
complains of arise out of the operation of a attiomal facility. The waiver of immunity for

operation of a correctional fdity “encompasses only defendahacts or omissions in

3 The Court has some doubt that a claim @fligent infliction of emotional distress is

even cognizable in the circumstances presadmteel. Mr. Calderon seems to believe that the
Defendants’ negligence in failitg provide him withstatutory notice of his revocation hearing
caused his parole to be revoked, which in tursed him to be incarcerated, which in turn
exposed him to the risk (and actuality) of attshy other inmates durg such incarceration.
Such a theory presents profound, and potdpnilurmountable, issues of causation (among
others), but because the Defendants mowstoiss the claim only on immunity grounds, the
Court need not reach the question of Mr. Calderan state a claim for negligent infliction of
emotional distress under these facts in any event.
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exercising the powers, duties, dandctions vested in them by lamith respect to the purpose

of thefacility.” See Pack v. Arkansas Valley Correctional Faci&94 P.2d 34, 37 (Colo. App.
1995) (emphasis in original). By definitiongtlh the waiver only applies to tortious conduct
alleged against a defendant who is involved en“thperation” of a correctional facility. Here,
although the actions by the Defendants (or othenbazs of the Parole Board) may have the
consequence of parolees beimgitned to a correctiohnacility, there are no facts in the Second
Amended Complaint that permit an inference that the Defendants are involved in the
“operation” of any correctiondhcility. Therefore, C.R.S. § 24-10-106 does not operate to
waive the Defendants’ immunity under the CGtk Mr. Calderon’s tort claim.

Mr. Calderon also asserts that Defendanésnot entitled to CGIA immunity because
their conduct was “willful and waah.” His complaint supportsithassertion with conclusory
statements that “Defendants’ conduct was intentional, reckless, deliberate, wanton and/or
malicious,” but he does not pleady particular facts thatould support this conclusion.

V. CONCLUSION
IT ISTHEREFORE ORDERED that
(1) Defendants’ Motion to Dismigg#29) is GRANTED IN PART, insofar as all claims
against Mr. Pasko a2l SMISSED, and the negligent infliabh of emotional distress

claim against Mr. Hand iBISMISSED, andDENIED IN PART.
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(2) Only the 1983 claim against Mr. Hand will proceed.
DATED this 13th day of February, 2014.

BY THE COURT:

Drowsce 4. s,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
United States District Court
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