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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No. 13¢v-000462RBJMJIW
TSUTOMU SHIMOMURA,

Plaintiff.
V.

KENDRA CARLSON, an agent of the Transportation Security Administration,
in her individualcapacity,

TERRY CATES, an agent of the Transportation Security Administration,

in her individual capacity,

PATTI ZELLER, an agent of the Transportation Security Administration,

in her individual capacity, and

WADE DAVIS, a Denver Police Department officer, in his individual capacity,

Defendants.

ORDER

This matter comes before the Court on Plaintiff’'s Motion to Amend Judgmelet Fed.
R. Civ. P. 59(e). [ECF No. 60]The plaintiff specifically moves to amend judgment as to this
Court’s dismissal ofhe Fourth Amendment claim against Ag@airlson andas to this Court’s
finding thatOfficer Daviswas entitled to qualified immunity

ANALYSIS

! D.C.COLO.LCIivR 7.1(a) provides thtte court will not consider motions other than Rule 12 and 56
motions unless counsel for the moving pahgs conferred or madeasonable good faith efforts to
confer” with opposingounsel “to resolvéhe disputed matter."Plaintiff's counsel did not comply with
this rule. He serdn email to the respective counsel for defendants Carlson and Daw8 atr8: on the
day of filing (which was the date the motion was du@gliveryto Officer Davis’ counsel immediately
bounced back because plaintiff's counsel entered the wrong email addressff' ®tmunsel did not
send a follow up email to the correct address until 5:54 p.m. The motion wdicither 6:36 p.m.
Sending an email after business hours and only 42 minutes before filing a imotmdragood faith effort
to confer. Plaintiff's counsel attempts to excuse the delay on hisiaste decision to file the motion
which even if true is not an excuse. In this instance the matiates to the Court’s previousder
granting motions under Rules 12 and 56 [ECF No. 57], and while that does not exempt theroration f
the rule, the Court elects to consider it on its merits to avoid furtheequoal skirmishing.
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Under Fed. R. Civ. P. 59(e), a party may file a motion to alter or amend a judgment no
later than 28 days after the entry of judgment. “Grounds warranting a motiohgicksr
include (1) an intervening change in the controlling law, (2) new evidence prigvious
unavailableand (3) the need to correct clear error or prevent manifest injuseesants of
Paracletev. Does, 204 F.3d 1005, 1012 (10th Cir. 2000). A motion to reconsider is “appropriate
where the court has misapprehended the facts, a party’s position, ontf@ling law.” Id.
However, it is not to be used “to revisit issues already addressed or advancenasghat could
have been raised in prior briefingltl.

Upon review of the motion, the Court finds thia plaintiff madeno argument that there
has been an intervening change in controlling law or that there is new evidence pyeviousl
unavailable that the Court should consider. Presumably, then, the plaintiff bases ¢msanoti
theneed to correct clear error tmrprevent manifest injustice.

A. Fourth Amendment Claim.

Beginning with the Fourth Amendment claim against Agent Carlson, the plangifés
thathe sufficiently pled that “but for Agent Carlson’s false sworn statements,rédst aould
not have occurred.” [ECF No. 60 at 4]. The Court already addressg@asitionin the
previous Order. The Court found that Officer Davis based his decision to arrest Mon&han
on boththe statements of Agent @sonand his havingpersonallywitnessed the altercatipnot
merely one or the otheSee Order [ECF No. 57] at 8. However, the plaintiff argues that Agent
Carlson was a butr causeof his arrest because withibherfalse statements of pa@ificer
Davis could not have arrested Mr. Shimomura for misdemeanor assault. As the plaiesfin
his Reply, the Court chose $oa sponte dismiss this cause of action based on causaSes.

[ECF No. 65 at 7].



On reflectian, the Court should have addressed a more basic problem. The Fourth
Amendment claims against the three TSA agents alleging false arrest isheeilldeen
dismissed becausmneof the TSA agents acted as the arresting officar the context of a
false arrest claim, an arresteeonstitutional rights were violatedtlife arresting officer acted in
the absence of probable cause that the person had committed a ¢tauirian v. Higgs, 697
F.3d 1297, 1300 (10th Cir. 2012) (emphasis added). According to the Conipafetydant
Davistook Mr. Shimomura into custody, directing him to sit on a bench in the screenitig area
[ECF No. 1 at 1 26]. After doing so, Officer Davis conferred with the three TSA agent
defendantsaindthereafter Sserved on Mr. Shimomura a criminal summons and complaint for
assault.”Id. at § 27.While Mr. Shimomura alleges that bothéfendant Carlson and Defendant
Davis made the decision to chailde Shimomura with assaultitl., only thearrestingofficer
charges an individual with a crime. Similarly, only the arresting offieéflectuats the arrest
The Complaint makes it clear that Officer Davis, and not Agent Carlson, wasebkengy
officer in this case. As sugcthe Court finds tha¥ir. Shimomurdailed to state a claim for relief
under the Fourth Amendmeas against the TSA agent defendamsluding Agent Carlson.

B. Qualified | mmunity.

Mr. Shimomura also contends that the Court should have found that Officer Davis was
not entitled to qualified immunity because the arrest latkegiable probable cause[ECF
No. 60 at 6]. The plaintiff effectively makes the same argumenthis motion as he did in his
earlier briefs, that Officer Davis’ testimony is inconsistent because hbeamv the roller bag
strike Agent Carlson’s legs while also contending thasduirityfootage was an accurate
depiction of the events he witnessed. [ECF No. 60 at 7].CDoet has already addressed the

video in the context of Officer Davis’ qualified immunity defense. In doing souitd that



there was no probable causesupport the arrest. Order [ECF No. 57] at 14-17. However, the
Court held that there wasill “arguable probable catisgiven howquickly theentire series of
events took place coupled wiftyentCarlson’sallegationof pain Id. at 18. The paintiff
acknowledges the Courttkecisionbut disagrees with the Court’s finding of arguable probable
cawse. [ECF No. 6@t 8]. | am not convincety theplaintiff's argumentsand do not find that
the original ruling suffered froraitherclear error or manifest injustice.
ORDER

For the foregoing reasons, Plaintiff's Motion to Amend Judgment [ECF No. 60] is
DENIED.

DATED this 27" day of August, 2014.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge




