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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable R. Brooke Jackson

Civil Action No 13¢v-00573RBJKMT
(Consolidated with3-cv-00574RBJKMT, 13-cv-00576RBJIKMT,
13-cv-00579RBJKMT, 13-cv-00892RBJKMT and 13€v-00893RBJIKMT)
DORIS MORRIS, an individual; TONY ARMSTRONG, an individual; and, MELVIN
NUNES, individually and as personal representative of the ESTATE OF STELLMES$)
and on behalf of all others similarly situated,
Plaintiffs,
2

DAVITA HEALTH CARE PARTNERS, INC.,

Defendant.

ORDER

Presently before the Court is Plaintiffs’ Motion to Certify Class and Aptiass
Counsel [ECF No. 99/100]. For the reassesforthbelow, the motion is denied.

. Facts

The plaintiffs or their loved oneme all former DaVita patients who suffered heart
attacks during or soon after dialysis treatments at DaVita clinics. As relestan dialysis is a
process that reproduces aboutd @5 percent of kidney function irmpens with End Stage
Renal Diseaset is typically performed three times pseek for about three hours at a time.
ECF No. 151 (Transcript of April 29, 2015 hearimrpay One Tr)) at 229. One important
purpose of dialysis isontrollingthe pH level of a patient’s blood, which would otherwise
become too acidic in the absence of properly-functioning kidnelysit 23132. Dialysis

accomplishes this through the use of a dialysate, a substance that, when placed in a machine
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through whichthe patient’s blood circulates during the course of a treatment, allows testro
to diffuse into the bloodld. at 229.

One such electrolyte, bicarbonate, counteracts the buildup of acid that occuréynatura
from physical activity and the ingestioh food. 1d. at 232. After bicarbonate enters a patient’s
blood during a dialysis treatment, the patient’s bicarbonate level peaks; it thes toedyop
over the next few days as the patient moves and eats, before peaking again duringftersoon
the next dialysis treatmentd. at 233. Determining the amount of bicarbonate that a patient
should receive during dialysis is an important part of the role performed by ithet’gat
nephrologist.ld. at 235-36. Thus, when a nephrologist writes a dialysis prescription, he or she
includes a specific level of bicarbonate as part of the prescrigtionfhat level tends to be
between 30 and 40 milliequivalents per liter, with an average old3at 238.

A patient, however, does not receive bicarbonate only in direct form from theatkalys
Id. at 237-38. All dialysates also contain some amotiatetate, an acilike substance that is
very efficiently converted into bicarbonate by the patient’s liver and thus provideddéional
source of bicarbonate during dialysisl. at 238. A typical dialysate contains 4 milliequivalents
of acetate.ld. at 237. In contrast, the dialysate that DaVita used when treating the @antiff
GranuFlo or NaturaLyte—contain 8 milliequivalentsld.; ECF No. 90at §12. Plaintiffs
contend that DaVita failed to account for this extra acetate when treatingpatignGramFlo
and thus delivered more bicarbonate to patients than they should have raceorelihg taheir
nephrologists’ prescriptions.

On plaintiffs’ theory, this extra bicarbonate increased the risk of serioasiveegealth

! GranuFlo and NaturalLyte appear to be different trade names for what isaysiratisame product.
SeeECF No. 90 at 2. For convenience, the Court refers to them throughout this@letgively as
“GranuFlo.”



consequences in some patients treated with GranuFlo. According to the plaixpiés
witness, Dr. Borkan, excess bicarbonate is problematic for patients with higalysedi
bicarbonate levels. Day One Tr. at 239. For these patients, the additional bicattieynate
receive during dialysis can cause their bicarbonate levels to spike to darigeetsisesulting

in metabolic alkalosis, a condition in which aipnt’s pH level is too highld. at 239-40.
Metabolic alkalosis is associated with an increased risk of ischemic strekesattacks,
myocardial infraction, and fatal arrhythmiasl. at 257-59, 266. On the other hand, patients
with low predialysis bicarbonate levels—who are at risk for metaboliosisida condition
characterized by low pH levelsmay benefit from the extra bicarbonate they receive as a result
of the higher acetate content of GranuRkb.at 248. Dr. Borkan also noted that pidaincrease
in bicarbonate can cause metabolic alkalosis in qmatients withverylow predialysis
bicarbonate levelsld. at 257; ECF No. 153 (Transcript of April 30, 2015 hearing (Day Two
Tr.)) at269-71.

The plaintiffs believe that thelpr in the cae of Mr. Nunes, his wifexperienced heart
attacks as a result of their exposure to Granuditberduring or soon after undergoing a dialysis
treatment at a DaVita clinicMs. Morris, a resident of Minnesota, suffered a heart attack
approximately 24 hours after completing such a treatment in April of 2012. ECF No. 90 at 25.
Stella Nunes, the late wife of Melvin Nunes, suffered a heart attack while oimdgegdialysis
treatment in California in December of 2018. at 126. She passed away thgtmaorning at
the hospital.ld. Finally, Mr. Armstrong, also a resident of California, had a heart attackgduri
a dialysis treatment in April of 2011d. at 123. Overall, Dr. Borka@stimated, a little over one
to two percent of the patient population that received @tknexperienced negative health

outcome like a heart attack or stroke. Day Onail260.



Indeed, in March of 2012, the U.S. Food and Drug Administration (“FDA”) isaued
Class Irecall for GranuFlo and NaturalLyte that cautioned physicians to “be awtre of
concentration of acetate or sodium diacetate” contained in the products. ECFON&ReX|
Notice, at 23. The FDA's recall notice explained that

inappropriate prescription of these products can lead to a high serum bicarbonate

level in patients undergoing hemodialysis. This may contribute to metabolic

alkalosis, which is a significant risk factor associated with low blood prgssure
hypokalemia, hypoxemia, hypercapnia and cardiac arrhythmia, which, if not
appropriately treated, may culminate in cardiopulmonary arrest. This product

may cause serious adverse health consequences, including death.

Id. at 3. Thus the recall warned physicians to take thmai@ceontent of GranuFlo into account
when writing prescriptions, but it did not remove the product form the market.

Plaintiffs have brought claims for negligence, fraudulent concealment, and violations of
the Colorado Consumer Protection AECPA").? The motion presently before the Court seeks
class certification for purposes of all three clairiitie Court held a twday evidentiary hearing
in connection with the motion on April 29 and 30, 2015.

Il. Discussion

It is axiomatic that a class action is an exception to the general rule that “litigation is
conducted by and on behalf of the individual named parties oWaFMart Stores, Inc. v.

Dukes 131 S.Ct. 2541, 2550 (2011) (internal citation and quotation$eathi Federal Rule of
Civil Procedure 23 sets out the parameters governing class actions in fedesal €irst, the
proposed class must satisfy the prerequisites laid out in Rule 23(a): numeasityonality,
typicality, and adequacy. Second, fheative class must fall into one of the categories listed in

Rule 23(b). Plaintiffs here rely on both the second and third categories. Under the $e&cond, t

Court may certify the putative class if “the party opposing the class has acéfdsed to aoon

2 Plaintiff Nunes has also alleged wrongful death and loss of consortiunscl&@F No. 90 at 36.
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grounds that apply generally to the class, so that final injunctive reliefr@sponding
declaratory relief is appropriate respecting the class as a wholé."RF€iv. P. 23(b)(2). The
third permits certification if “the court finds that theegtions of law or fact common to class
members predominate over any questions affecting only individual members, anddkat a ¢
action is superior to other available methods for fairly and efficiently awdjtidg the
controversy.” Fed. R. Civ. P. 23(B). A plaintiff seeking certification may also empl&yule
23(c)(4) whichallows “an action [to] be brought or maintained as a class action with respect to
particular issue$

The U.S. Supreme Court emphasized that Rule 23 imposes weighty obligations on
plaintiffs and certifying courts in its 20Tlukesdecision. 131 S.Ct. at 25%Lertification is
proper only ifthe trial court is satisfied, after a rigorous analysis, that the preiteguosRule
23(a) have been satisfigd “Frequently that ‘rigorous analysis’ will entail some overlap with
the merits of the plaintiff’'s underlying claimfd. Put another way, “sometimes it may be
necessary for the court to probe behind the pleadings before coming to rest onfibatiosrti
guestion.” Id. Nevertheless, a peek at the merits is not an invitation to “turn the class
certification proceedings into a dress rehearsal for the trial on the médiéssner v.
Northshore Univ. HealthSy$69 F.3d 802, 811 (7th Cir. 2012). On the contrary, “Rule 23
grants courts no license to engage in fia@gging merits inquiries at the certification stage.
Merits questions may be considered to the extent—but only to the extexitthey are relevant
to determining whether the Rule 23 parisites for class certification are satisfiedingen
Inc. v. Conn. Retirement Plans & Trust Fun#i83 S.Ct. 1184, 119495 (2013) (emphasizing
that anevaluation of the probable outcome on the merits is not properly part of the destifica

decision. Some of the evidence presented by the parties at the class certification laeating,



discussed in this Order, is relevant to the merits. However, | cite it only tetdrd ehave
found it necessary in deciding class issues and without expressing any opinion amtte ult
merits of the claims or defenses.

In the present case, plaintiffs seek to centdyious classes under Rule 23(b)(2), (b)(3),
and (c)(4). First, they seek injunctive relief under Rule 23(b)(2) requva\ta to “(i) track
the dialysate received by each patient and record thammafmn in the patient’s medical
records; (ii) conduct a valid “lookack” program to determine which patients were exposed to
GranuFlo in the past; and, (iii) notify GranuFdaposedatients that ithey suffered
cardiopulmonary arrest, myocardial infarctions, or ischemic strokes duritiggoGaanuFlo
dialysis, those events might be related to DaVita’s administration of GranufFloangive rise
to legal claims against DaVitd. ECF No. 161 at 2As for the 23(b)(3) class)gintiffs have
listed 13 issues on which they seek certification under 23(c)(4) in their original motion and tw
alternativeissuesm their postaearing briefeach related to DaVita’'s actions surrounding its use
of GranuFlo. ECF No. 99 at 32-38; ECF No. 161 at 5.

Turning to the proposed class definitions, plaintifiginally sought to certify a class of
all patients who were treated with GranuFlo (or NaturaLyte) at DaVita €liarqourposes of all
three claimgnegligence, fraudulent concealment, and violations of the CCPA). ECF No. 90 at
169. DaVita estimates that this proposed class includes approximately 300,000 psopisedi
throughout the United StatésDay One Tr. at 17. In their post-hearing brief, however, plaintiffs
state that they have reconsidered their proposed class definition and insteeersgcation of

the following classes: (1) under Rule 23(b)(2), “[a]ll individuals dialyzed at\&®@alinic

% This proposed injunctive relief laid out in plaintiffs’ péstaring brief appears to replace the request
contained in the complaint. In any event, the Court would not certify &@8&tb}(2) class for the reasons
explained below.

* DaVita represents that the class would include people residing taté6.sECF No. 112 at 2.
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following the introduction of GranuFlo,” ECF No. 161 at 2; (2) for purposes of the CCRA cla
under Rule 23(b)(3), “[a]ll DaVita patients dialyzed with GranuFlo since March 1, 204 Qe

on which DaVita moved its corporate headquarters to Coloradoht 3; (3) for purposes of the
fraudulent concealment claim under Rule 23(b)(3), the original classé¥lta patients

dialyzed with GranuFldd. at 4; and (4) an issue class under Rule 23(c)(4), for all three claims,
consisting of “[a]l [presumably DaVitapatients exposed to GranuFlo who suffered
cardiopulmonary arrest, myocardiafarction or ischemic stroke either during dialysis with
GranuFlo or within forty-eight hours after GranuFlo expostiteat 5° It appears that

plaintiffs intend to stand by the original proposed class definition for purposes of the negligence
claim under Rule 23(b)(3).

Defendant opposesmycertification and challenges the plaintiffs’ standfagall of the
proposed classes. The Court thus addresses the standing arguments first, thethtirns t
relevantRule 23 analysis.

A. Standing

DaVitasets forthtwo standing arguments in its response: (1) the majority of the putative
class members were not injured and thus lack standing, and (2) for purp23s)(®)
certification, the named plaintiffs are not suffering from a continuing inpmg theytherefore

lack standing to seek injunctive relief. The Court will address each in turn.

® The plaintiffs’ posttrial brief appears to contemplate a Rule 23(b)(3) class that is nat a&(@)(4)

issue class for all three of plaintiffs’ claimSeeECF No. 161 at 3-5. Prior to and at the hearing,
plaintiffs requested only a 23(b)(3) class under 23(c)(4). To the exesmhdhv intend to seek a stand-
alone 23)(3) class, the Court denies that request for the same reasons it dedliei$y the 23(b)(3)
class under 23(c)(4) below; indeed, such a class would additionally &itisfy the commonality,
typicality, and predominance requirements. The Coug takes plaintiffs’ new proposed 23(c)(4) class
definition (“[a]ll patients exposed to GranuFlo who suffered cardiopulmomeegtamyocardial

infarction or ischemic stroke either during dialysis with GranuFlo driwiorty-eight hours after
GranuFloexposure”) as an alternative class definition for their negligence, fraud Gd €laims under
Rule 23(b)(3) and (c)(4).



1. Non-named Plaintiffs’ Standing

Beginning with the first argumerthe Tenth Circuit has made clear that “Rule 23's
requirements must be interpreted in keeping with Article 11l constraiMallario v. Vandehey
554 F.3d 1259, 1269 n.7 (10th Cir. 2009) (internal citation omitted). “Article Il . . . restricts the
federal courts to the adjudication of ‘Cases’ and ‘Controversies.” The standingyiensures
that a plaintiff has a sufficient personal stake in a dispute to ensure tlemesisf a live case or
controversy which renders judicial resolution apprateri’ Tandy v. City of Wichite380 F.3d
1277, 1283 (10th Cir. 2004) (internal citations omitted). In order to have standing to bring a
claim, a plaintiff must have suffered an “injury in factd. The defendant argues that the
majority of the putatie class members in the present case were not injured because, although
everyone treated with GranuFlo may have experienced elevated bicarbonatenesgeldid not
suffer a cardiac event or other adverse health outcome. Thus, on DaVita's tresirguative
class members lack standing and the class cannot be céttified.

However, DaVita’s argument assumes that all members of the proposed class mus
demonstrate standing in order to proceed as a class. In fact, courts ame wpidther the
standing analysis at the certification stage looks only to the named fdaintid the proposed
class as a wholeSee In re Deepwater Horizpn39 F.3d 790, 800-01 (5th Cir. 201#t.
denied sub nom. BP Exploration & Prod. Inc. v. Lake Eugenie Land & Dey.1B&S. Ct. 754
(2014). The Tenth Circuit has made clear that “only named plaintiffs in a ctass seeking

prospective injunctive relief must demonstrate standing by establishing éheyffaring a

® This argument was made in response to plaintiffs’ original proposed clastiatedbf all DaVita

patients who were treated wiBranuFlo. However, it applies equally to all of plaintiffs’ newly proposed
classes, except fohne alternative 23(b)(3)/23(c)(4) class consisting only of people wha dét suffer a
heart attack, stroke, or similar outcome. Indeed, | assume defevaladtargue the point even more
vigorously in light of the new 23(b)(2) putative class, which includes patidrasdid not even receive
GranuFlo. However, regardless of the class definition in play, defemdagument fails as a matter of
law.



continuing injury or are under an imminent threat of being injured in the futix®.%&x rel.
Stricklin v. Devaughn594 F.3d 1188, 1197 (10th Cir. 2010). Thus, for purposes of 23(b)(2)
certification, only the named plaintiffs must demonstrate that they have beadjrgad
DaVita’'s argument that many putative class members were not injured is immattrel to
standing analysis.

Whether the Tenth Circuit has adopted this same approach in the 23(b)(3) coetest is |
clear, but it appears that it has. T3tecklin opinion cites a Seventh Circuit cdse the
proposition that “[a] class will often include persons who have not been injured by the
defendant’s conduct. . . . Such a possibility or indeed inevitability does not preclgle clas
certification.” Id. at 1198 (quotinglohen v. Pacific Inv. Mgmt. Cdb71 F.3d 672, 677 (7th
Cir.2009)). Thus this circuit has suggested thatany context—plaintiffs need not show that
the every member of a proposed class has been injured at the class certif@géoMsteover,
in describing what appears to be the emerging majority approach, the ikgfiit Concluded
that the Tenth Circuit has “arguably” adopted this approach in the 23(b)(3) context:

In attempting to answer this question [of how courts are to evaluate standing for

the purposes of class certification under Rule 23], courts have followed two

analytical approaches. According to one approach, which has been endorsed by
three Justices concurring liewis several circuits, and an influential treatibe,

inquiry hinges exclusively on the Articl# standing of the “named plaintiffs” or

“class representatives.” This test requires courts to ignore the absent class

members entirely . . . [T]his approach to the standing inquiry during class

certification has been followed by the Seventh, Ninth, and Third Circuits.

Additionally, the Tenth Circuit has adopted this test at least in “class action[s]

seeking prospective injunctive relief” and arguably also in class actions for

damages as well.
In re Deepwater Horizan/739 F.3d at 800-01 (citirfgtricklin). The First Circuit also recently

cited Stricklin—in a 23(b)(3) case-in support of the position that “[only] at least one named

plaintiff must satisfy the actual injury component of standing in order to skefkare behalf of



himself or the class.’In re Nexium Antitrust Litig.777 F.3d 9, 32 (1st Cir. 2015).

In light of this case law, the Court finds that only the named plaintiffs must deatenst
an injury in fact at this stage. DaVita’s first standing argument does not thsgsehe named
plaintiffs have not been injured (indeed, they all have been), but rather that “tinesyasty of
all putative class members” suffered no cognizable injury. ECF No. 112 at 7. Thus the
defendant’s argument fails as a matter of law.

2. Standing under Rule 23(b)(2)

DaVita also argues that the named plaintiffs themselves lack standingposps of the
23(b)(2) class. As noted aboVihe] named plaintiffs in a class action seeking prospective
injunctive relief must demonstrate standing by establistiiag are suffering a continuing injury
or are under an imminent threat of being injured in the futud€s’ex rel. Stricklin594 F.3d at
1197. Itis not clear to the Court that the named plaintiffs are currently agffarimay soon
suffer any injury. While the plaintiffs or their loved ones were undoubtedly injured in the past,
there is no evidence suggesting that they are currently at risk of anywedygslth
consequences associated with their prior treatment with Granulaiotiff3’ motion daes not
argue as much, but rather focuses on the fact that DaVita “denied . . . class nielinbers
knowledge about their own medical records.” ECF No. 99 at 45.

On plaintiffs’ theory, the injury that forms the bagis the proposed injunctive relief
class is the denial of “complete and accurate information about [putative mgmiszhsal
history, treatments, and course of caril” However, the named plaintiffs have all learned

through discovery that they were treated with GranuFlo at DaViteslinDay One Tr. at 16—

" Moreover, DaVita determined which of the original plaintiffs in thisomcteceived treatment with
GranuFlo by looking at the purchasing records of its clinics and comparitighvthperiods during which
the clinic used GranuFlo with the time periodshef plaintiffs’ treatments. Day One Tr. at52. Thus

it appears that the plaintiffs are aware of the time pesreaing which they were treated with GranuFlo,
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17, 77-78. For this reason, even assuming that the lack of knowledge that a patient was treated
with GranuFlo at some point in the past is a cognizable injury, the named planetiffsta
suffering this injury. They thereforedia standing for purposes of injunctive relief and cannot
represent a class under Rule 23(b)(2).

Indeed, the Southern District of New York recently denied a motion for cleggaton
on similar grounds ivaccariello v. XM Satellite Radio, In@95 F.R.D. 62 (S.D.N.Y. 2013). In
that case, the plaintiff brought suit against a company that provides subsdogded satellite
radio service, alleging that the company’s practice of automatically regpewbscriptions
violated consumer protection lawkl. at 66. The plaintiff sought injunctive relief under Rule
23(b)(2) requiring the defendant to provide notice of its automatic renewal psaidiits
customers.ld. The Court declined to certify a 23(b)(2) class because the named plaintiff was
not presently suffering the complained injury:

The crux of plaintiffs’ complaint is that [defendant] XM’s customers unwitying|

pay extra fees because they are unaware that their service automatically renews.

As a result of his billing dispute with defeardt, [the plaintiff] is now clearly

aware of XM’s billing practices. Given this knowledge, plaintiff is not likely to

unwittingly face automatic renewal and its accompanying fees. Accordihghg t

is insufficient evidence that [he] is likely to suffertdre harm from XM's

policies.

Id. at 72. See alscCattie v. Wal-Mart Store$04 F. Supp. 2d 939, 951 (S.D. Cal. 2007)
(declining togrant injunctive relief where plaintiff lacked standing because she-atathe time

of the suit—fully aware of defendant’s alleged false advertising and “if [a plaintiff§ ma&t seek

injunctive relief, the standing of unnamed class members will not suffice to gi@otirt

or at least that they could eadilgtain this information during discovery. AdditionalaVita's post
trial brief represents thabaVita has never refusdd requestor information about whether a patient
was treated with GranuFlo] from a patient, doctor, or litigaMith a patient’'s name, DaVita can
determine if he was administered Grilay as it has done for the named Plaintiffs and numerous
individuals (putative class members here) who filed individual damthe Fresenius MDL.ECF No.
162 at +2 n.1.
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jurisdiction to grant i). Similarly in the present case, the named plaintiffs cannot seek
injunctive relief where the alleged injury is the concealment of information that they now
possess. Even assuming a class of DaVita patdrdsire unaware that they wereated with
GranuFlo could be certified under 23(b)(2) on the basis of this alleged,ithe named
plaintiffs in the present case could not represent that class. Thus the Cowtluepilaintiffs’
motion for certification as to the 23(b)(2) cldsandl proceedo analyze only the proposed
23(b)(3) clas under Rule 23’s requirements.

B. The Rule 23(a) Requirements

As noted above, a plaintiff seeking to certify any class under Rule 23 mufst eis

prerequisites laid out in Rule 23(a). This provision requires that

& Moreover, independent of the plaintiffs’ lack of standing to bring a clairmjondtive relief, the
proposed 23(b)(2) class cannot satisfy Rule 23(a)’s typicality requiterfjétypicality exists where . . .
all class members are at risk of being subjected to the same harmful practaeiess®f any class
member’s individial circumstances.DG ex rel. Stricklin v. Devaugh894 F.3d 1188, 1199 (10th Cir.
2010). Thestricklincourt found typicality where, although only 1.2% of the proposed class suffered the
harm complained of, all class members were subject to a “comshoof harm.” Id. Here, all putative
class members were not subject to a common risk of haotording to the plaintiffs’ own expert,
“GranuFlowould have one medical advantage” for a subset set of patients, and the fiacaibed the
average bicarbonate level in the populabbdialysis patientss “a good thing” for some portion of that
population. Day One Tr. at 248, 250. Althougis itinclear what portion of DaVita patients were at risk
of serious negative health outcomes like those experienced by the plaintiBarkan estimated that
only one to two percent of patients treated with GranuFlo (or perhapséariidtie” than that number)
actually experienced such outcoméd. at 260. He added that the rapid rise of a patiehttarbonate
levelitself can trigger metabolic alkalosis even in patients with relatieslydredialysis bicarbonate
levels,id. at 257, although again it is unclear what percentage of patients were atekglenéncing

such an outcome (apparently this risk is associated with very low prediatgsisdnate levelseeDay
Two Tr.at 269-71). In any event, it is clear to the Court that, even onifi&ititeory, not all of the
over300,000 people in plaintiffs’ propos@®(b)(2)class were at risk of being harmed by DaVita's use
of GranuFlo, and, moreover, some subset likely benefited from receivitmargavith GranuFlo. Thus
a seemingly signifiant portion of theutative class has no basisctaim harm at the hands of DaVita. In
such circumstances, plaintiffs cannot satisfy Rule 23(a)’s typicality exqaint. For similar reasons, the
Court is also skeptical of the putative class’s abilitgatisfyRule 23(a)’s commonality requirement and
Rule 23(b)(2)’'s requirement that “the party opposing the class hasaatefused to act on grounds that
apply generally to the classCf. Messner v. Northshore Univ. HealthSyst669 F.3d 802, 82@7th Cir.
2012) ("If . . . a class is defined so broadly as to include a great number of membéus sdme reason
could not have been harmed by the defendant’s allegedly unlawful conduct, shis diafined too
broadly to permit certification)”
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(1) the class is so numerous that joinder of all members is impracticable; (2) there

are questions of law or fact common to the class; (3) the claims or deferises of t

representative parties are typical of the claims or defenses of the class; aed (4) th

representative parties will fairly and adequately protect the interests cifts.
Fed. R. Civ. P. 23(a). As an initial matter, plaintiffs argue that for purposes of thegq@opos
23(b)(3) class they need only satisfy the 23(a) requirements with respeetseues on which
they seek 23(c)(4) certification, not for the class as a whole. While the numarasidglequacy
analyses here are not impacted by the fact that plaintiffs seek certificatioamtuis 23(c)(4),
the Court agrees that the commality and typicality requirements should be examined only with
respect to the3(c)(4) issuesSeeCharron v. Pinnacle Grp. N.Y. LL@69 F.R.D. 221, 241
(S.D.N.Y. 2010) (“[W]hen a Court chooses to limit class certification only to ocectanmon
issuesunder Rule 24(c)(4) . . . [it] goes almost without saying that the related requiseshent
commonality and typicality are . . . met.gimon v. Philip Morris In¢.200 F.R.D. 21, 29
(E.D.N.Y. 2001)Rule 23(c)(4) “accords district judges the discretmudrtify a class action as
to particular issues in a manner that treats common things in common and diststheshe
distinguishable, thereby satisfying Rule 23(a)’s requirements of comnyoaadittypicality.”).
Accordingly, in the following analysis, the Court considers commonality anceatytyi only with
respect to the issues on which plaintiffs seek 23(c)(4) certification. As lambmwt, the Court
finds that plaintiffs have satisfiehe23(a)prerequisitegor certification.

1. Numerosity

To satisfy numerosity, plaintiffs first must show that the putative class idaisabie.
Joseph v. Gen. Motors Cord.09 F.R.D. 635, 638-39 (D. Colo. 1986Yhile the class does not
have to be “so ascertainable that every potential member can lfecafpgadentified at the

commencement of the action, the description of the class must be sufficidimite d® that it is

administratively feasible for the court to ascertain whether a particulaidudl is a member.”
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Id. (internal citations omied). In other words, “the class must be defined with reference to
objective criteria [and] there must be a reliable and administratively feassisleamsm for
determining whether putative class members fall within the class definititayes v. WaMart
Stores, InG.725 F.3d 349, 355 (3d Cir. 2013). Moreover, if a court must undertake extensive
individualized inquiries into whether a putative member falls within the clagstaefi
certification is not appropriatéSee Davoll v. Webld 60 F.R.D. 142, 146 (D. Colo. 199%}'d,
194 F.3d 1116 (10th Cir. 1999) (“Various factors would have to be considered in determining
whether each named Plaintiff and each member of the putative class has or will have a
‘disability’ for the purposes of an ADA claim. Such necessarily individualiagdiries are best
suited to a caskhy-case determination.”).

In the present case, the putative class includes every DaVita patient wheated with
GranuFlo at any point in tim@r, for the CCPA claimafter March 12010)or, alternatively,
just those who experienced a serious negative health outddavbta apparently did not record
in patients’ medical records which dialysate was administered to them. Howevpossible
to determine whethex patienfprobably was or was not treated with GranuFlo. If individual
clinics used only one dialysate product at a time, then one can determine fronsipgrcha
records when GranuFlo was being used at the clinic and compare that data teettis pati
records, resting in a reasonable inference that the patient was or was not treated anti~er,
and if so, during what period of tim&eeDay One Tr. at 53-54The present case illustrates
this process. The original Complaints in these consolidated cases named 13 indishduals w
allegedly suffered serious adverse health effects from the use of Granutdo ohdlysis
treatments. However, partly as a resulthef process described above, the number of plaintiffs

was reduced to the presehntee
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Whetherthat process is administratively feasible when applied to 300,000 patients is
debatable. And that is only one step in the process, because the records of those who are found
to have received GranuFlo must be examined to identify the smaller numberiexstm®r.
Borkan to be in the range of one wotpercent of the total (so roughly between 3,000 and 6,000
patients) who experienced serious adverse health effects during or sherthytadiatrant with a
GranuFlo dialysateThus, if the question is whether it is possible to identify the members of the
class, the answer is “yes.” If the question is whether it is administrativbléetmsdo this, the
answer might be different, depending upon who is asking the queBt&ita would answer
“no,” since it would be the one to do the work. For purposes of the numerosity requirement, |
will answer the question with a weak “yes.” But, this administrative problestillipart of the
mix when | later get to the questiohwhethe a class action is “superior to other available
methods for fairly and efficiently adjudicating the controversy” per RB(b)23).

In order to be certified, the proposed class also must be so numerous that joinder is
impracticable. Fed. R. Civ. P.@3; Trevizo v. Adam#155 F.3d 1155, 1162 (10th Cir. 2006).
Defendant concedes that “the class proposed would be immdBGE.’No. 112 at 35. Indeed,
the parties estimate that the putative class of all DaVita patients treated witlriGi@msists
of nearly 300,000 individuals. The proposed CCPA class consists of some portion of that
number, and a conservative estimate of the number of individuthls aiternative class of just
those patients who were seriously injured is in the range of 3,00000 people. In any case,
joinder isclearly impractical. Thus plaintiffs have shown that the proposed classegtainable
and sufficiently numerous, and the Court finds that they have satisfied Rule 23(ag'®siiyn

requirement.

2. Commonality
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In order to satisfy the prerequisite of commonality, a putative class musa reosemon
contention that is “capable of classwide resolutiavitich means that determination of its truth
or falsity will resolve an issue that is central to the validity cheane of the claims in one
stroke.” WalMart Stores 131 S. Ct. at 2551 (finding thataphtiffs failed to demonstrate
commonality because it was “quite unbelievalitedt thousands of Waltart managers across
different regions of the country “would exercise their discretion in a commomwtiagut some
common directiof). “What matters to class certification is not the raising of common
guestions—even in drovessut, rather the capacity of a classwide proceeding to generate
common answers apt to driveethesolution of the litigation. Dissimilarities within the proposed
class are what have the potential to impede the generation of common ansavénstérnal
citation, quotations, and alterations omitted).

Here, as noted above, the fact plaintiffs seek certification only on partissiessi under
23(c)(4) strongly weighs in favor of finding commonalityeeCharron, 269 F.R.D. at 241;
Simon 200 F.R.D. at 29See alsdn re Tetracycline Case407 F.R.D. 719, 729 (W.D. Mo.
1985) (inding that “[ijn an abstract sense, at leftste commonality] requirement is clearly
met” where plaintiffs employ Rule 23(c)(4) to isolate common issues of law end Athough
the Supreme Court clarified Dukesthat commonality requires not just common questions—
which areby definition present under 23(c)(4)put also common answers, it seems likely that
well-framed issues raised under 23(c)(4) will satisfy the commonalityresgent.

In the present case plaintiffs have laid out common issues central todhas,¢he
answers to which can be decided on a classwide base=CF No. 99 at 3228 (listing13
common issues on which plaintiffs seek certification); ECF No. 161 at 5 (listing aroadbi

two issues) Not all15issues are appropriate for certification. The-firathether GranuFlo,
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when administered according to DaVita policies and procedures leads to elevatbdriate
levels and alkalosis-is not capable aflasswideresolution on a “yes” or “nobasis; evenio
plaintiffs’ theory of the facts, natll patients treated with GranlaFwill experience alkalosis.
SeeDay One Tr. at 239-4(0The first alternative issue listed in plaintiffs’ pdstaring brief is
problematic for the same reasddeeECF No. 161 at 5. The third issfrem plaintiffs’
motion—whether DaVita adequately investigated GranuFlo before it began using it-e-stobul
be included in light of this Court’s Orders on DaVita’'s two motions to dismiss [ECFa9and
126]. Finally, the last issue (labeled number 13) is not relevant in light of the Girgisson
not to certify a class for injutige relief. The remaininglissueq10 from the motion and one
from the posttrial brief) concern GranuFlo’sffect on bicarbonate levels, DaVita's monitoring
of patient data, DaVita’'s compayide practices and procedures, DaVita’'s knowledge about
problems associated with the use of GranuFlo, whether DaVita concealed irdarfrat its
patient population, DaVita’s duties as a corporation, and whether DaVita cochamttenfair or
deceptive trade practice. ECF No. 99 at32 These all raise questions that can be answered
on a classwide basis in a single stroke, and thus the CourtHatdsonmonality exiss as to
thesell questions.

3. Typicality

In general, “typicality exists where . . . all class members are at risk of fidnerted to
the same harmful practices, regardless of any class member’s individuahstiances.”
Stricklin, 594 F.3d at 1199. In other words, “[t]he test of typicality is whether other member
have the same or similar injury, whether the action is based on conduct whichmsquet to
the named plaintiffs, and whether other class members have been byuhedsame cours#

conduct” Ellis v. Costco Wholesale Cor57 F.3d 970, 984 (9th Cir. 2011) (internal citations
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and quotations omitted). However, as noted above, the use of RulelRB&)ypws the
typicality analysis to the issues on which certification is soug§beCharron, 269 F.R.D. at 241.
The typicality inquiry is closely related to that of commonality: “The comatity and typicality
requirements of Rule 23(a) tend to metg@&/alMart Stores 131 S. Ct. at 2549 n.5 (internal
citation and quotations omitted). Moreover, as noted above, when plaintiffs seekatentifi
under Rule 23(c)(4) to isolate issues common to the proposed class, typicalisfisdsalimost
by defintion. SeeCharron 269 F.R.D. at 241Simon 200 F.R.D. at 29 (E.D.N.Y. 200Q1)

Here, for purposes of 23(b)(3) certification under 23(c)(4), the Court is satiséiethe
plaintiffs have demonstrated typicalityThe issues on which they seek certification all turn on
DaVita’'s conduct with respect to its use of GranuFlo anplaigiesand practices surrounding
the monitoring of patient data. DaVita's condusty@evant to thé1 issues on which
commonality existsywas not urque to any particular plaintiff; to the extent thag@mbers of the
proposed class were injured by this conduct, the same course of conduct on DaVlitzs et
those injuries. For these reasons, the proposed 23(b)(3) class satisfies Rigda\gi¢dity
requirement.

4. Adequacy

Finally, Rule 23(a) requires that the plaintiffs and plaintiffs’ counsejjaately represent
the class. This analysis involves many of the same factors analyzed above mrtienebty
and typicality sectionsSee WaMart Stores 131 S. Ct. at 2549 n.5. However, it also requires
consideration of (1) whether there are any conflicts between members of the class o

counsel and (2) whether the named class members and their counsel will vigorousiytprose

° Note that this analysis differs significantly from that laid out in pra because plairfts seek
certification for theproposed 23(b)(3) class pursuant to Rule 23(c)(4). Were it not for the @doyses of
23(c)(4), the typicality analysis here wid mirror that for the 23(b)(2) class.
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the case.See Rutter & Wilbanks Corp. v. Shell Oil C314 F.3d 1180, 1187-88 (10th Cir.
2002) (citingAmchem Prods., Inc. v. Windsé21 U.S. 591, 626 n.20 (1997)).

The Court finds that both the named plaintiffs and their counsel would adequately
represent thelass. In the context of the 11 questions for which the Court found commonality
above the interests adll putative class members are alignfeat €xample, all would benefit
from an affirmative answer to the question of wheiba&Yita failed to adequatgimonitor
patient data and outcomes). Although the majority of putative members have only a consume
protection claim(under the broadest proposed class definition), vwhédehree named plaintiffs
also seek damages for severe injuries or death, there is no indication in the recofticbf
amongclass membersr between class members and coun3élese different types of claims
are complementary, not contradictory. Moreover, the Court has no reason to beligwe that t
plaintiffs and their welqualified counsel will not vigorously prosecute the ¢casethey have
done to date.

DaVita argues that the plainsffattorneys cannot adequately represent the putative class
because of their involvement in litigation against Fresenius, the manufact@erafFlo. ECF
No. 112 at 39-40. Specifically, defendant contends, the plaintiffs here have not join@tiBrese
in the present action, and plaintiffs’ counkale taken faaal and legal positianin the
Fresenius litigation that are adverse to their clients’ interests in the presenidcat 40. The
Court is not persuaded by either of thasguments Plaintiffs are entitled to make strategic
decisions about the joinder of other parties, and defendant has not pointed to any incgnsistenc
betweerpositions taken in the two cases that the Court finds problematic. In its response,
DaVita highlights only the fact that plaintiffs in the Fresenius litigation contendrtbsenius

had exclusive control over non-public information about the nature of GranuFlo, ECF No. 99 at
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38; here the heart of plaintiffs’ casetlsat DaVita should have or did discover this information
on its own. Although there is some evidence suggesting that DaVita may have reediaed
documents from Fresenius regarding the dangers associated with Graheflourt does not
find this small inconsistency fatal to counsel’s ability to represent the fisintihis case.n
sum, DaVita’'s arguments do not convince the Court that plaintiffs or their counisebvil
adequately represent the class, and the Court findplthatiffs have satisfied the adequacy
requirement.

C. The Rule 23(b)(3) and 23(c)(4Requirements

Having found that plaintiffs have satisfied the prerequisites of Rule 23(a), ther©ourt
turns to an analysis of the requirements for certification undé)@3(@nd 23(c)(4). Plaintiffs
have set forth 1&sues related to DaVita's aatis or lack thereof, 11 of which the Court found
appropriate for certification under the 23(a) analysis above. In order ty ee2®{b)(3) class
on these issues, the Court must find that “the questions of law or fact common to clé&ssnem
predominate over any questions affecting only individual members, and that actitasssa
superior to other available methods for fairly and efficiently adjudicatiegontroversy.” Fed.
R. Civ. P. 23(b)(3). Furthermore, “[tjhe matters pertinent to thesenfisdnclude:

(A) the class members’ interests in individually controlling the prosecution or

defense of separate actions;

(B) the extent and nature of any litigation concerning the controversagdglre

begun by or against class members;

(C) the desirabilityor undesirability of concentrating the litigation of the claims in

the particular forum; and

(D) the likely difficulties in managing a class action.”

Id. Thus the Court examines (1) predominance and (2) superiority in determining whether

certificationis appropriate pursuant to 23(b)(3). Lastly, the Court considers whether cestificat

under 23(c)(4) will materially advance the litigatioBeeln re Motor Fuel Temperature Sales
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Practices Litig, 279 F.R.D. 598, 609 (D. Kan. 2012).

1. Predominance

As an initial matter, the parties disagree about how Rule 23(c)(4) affects HER3(
predominance analysis. Courts are split on whether a plaintiff's entine atanly the specific
issues on which he seeks certification must satisfy the predominance rexuir8ee, e.gln
re Nassau Cnty. Strip Search Cas#81 F.3d 219, 227 (2d Cir. 2006) (“[A] court may employ
subsection (c)(4) to certify a class as to liability regardless of whitthetaim as a whole
satisfies Rule 23(b)(3)’s predominance requirementastano v. Am. Tobacco C84 F.3d
734, 745 (5th Cir. 1996) (“A district court cannot manufacture predominance through the nimble
use of subdivision (c)(4). . . . [A] cause of action, as a whole, must satisfy the pred@aminanc
requirement b(b)(3) . . . [even where c(4)] allows courts to sever the common issues fesa cla
trial.”). While it does not appear that the Tenth Circuit has adopted either approdoisttice
of Kansas recently held that courts need only consider the specific issues o \plamtiff
seeks certification: “Although the Tenth Circuit has not addressed the quessddotitt has
generally followed the approach of the Second, Seventh and Ninth Circuits, and has used Rule
23(c)(4) to certify parts of claims wheedoing so would materially advance the disposition of the
litigation of the whole.”In re Motor Fuel Temperature Sales Practices LjtRP2 F.R.Dat
664—65(internal citations and quotations omittedhis appears to be the majority approath.

See id This Court will therefore follow thepproach embraced by tiestrict of Kansasand
consider only the issues on whiglaintiffs seek 23(c)(¥certification in analyzing whether

guestions of law or fact common to class members predominate over any questatimg) affe

1% DaVita cites only to Fifth Circuit cases in arguing for the otheraamh. SeeECF No. 112 at 10-11.
Moreover, in addition to the Second, Seventh, and Ninth Circuits, the Firsbartti Eircuits appear to
have adopted the specHigsues approach as welbee Tardiff v. Knox Cnty365 F.3d 1 (1st Cir. 2004);
Gunnells v. Healthplan Servs., In848 F.3d 417, 439 (4th Cir. 2003).
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only individual members.

Despite DaVita’'s thorough attempt to show otherwise, it seems cleardbasidering
only the (c)(4) isses for which the Court found commonality above—common questions
predominate. Taking note of the factors relevant to the 23(b)(3) analysis, the Gasithét (A)
the putative class members do not have a strong interest in controlling the litightioaspect
to the issues on which plaintiffs seek certification the contrarygiven the need for extensive
expert testimony, resolving these issues in a single proceeding semrtdto benefit the class
members; (B) no other class action against DaMigarding its use of GranuFlo has been
requestedseeDay One Tr. at 92; and (C) DaVita’s principal place of business is Denver,
Colorado, and thus this Court is an appropriate forum in which to resolve this dispute, ECF No.
90 at 28.

The fourth considration—the likely difficulties in managing a class actieauts against
certification, as discussed below, even when considered only with respect to thdgrassues
on which plaintiffs seek certification. However, the Court believes that thesernsrabout the
manageability of plaintiffs’ proposed class are best addressed under ¢herstypanalysis
below. See Johnston v. HBO Film Mgmt., 265 F.3d 178, 194 (3d Cir. 2001) (“It is within
[the superiority] requirement that the court shouldrads the difficulties likely to be
encountered in the management of a class action.”).

Moreover, an important focus of the predominance inquiry is whether plaintiffs can
establish that “the issues in the class action that are subject to generaliZzedrutdlous
applicable to the class as a whole, predominate over those issues that are siylject o
individualized proof.” In re Nassau Cnty. Strip Search Cas#81 F.3cat 227(internal citation

omitted). The 11 issues for which the Court found conatityrabove—involving GranuFlo’s
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effect on bicarbonate levels, DaVita’'s monitoring of patient data, Da\Gtaigoanywide
practices and procedures, DaVita’'s knowledge about problems associated withdhe us
GranuFlo, whether DaVita concealed informatianm its patient population, DaVita’s duties as
a corporation, and whether DaVita committed an unfair or deceptive trade graati¢urn on
generalized proof about the nature of GranuFlo and DaVita’'s actions as a ttonpofdthough
DaVita highlightsa host of issues requiring individualized proof that are relevant to plaintiffs’
claims, these individual issues are of limited relevdreze, where Couttas determined it will
look only to whether predominance is satisfied as to the particular issues on wimtiffpseek
certification*

Thus the most relevant considerations weigh in favor of finding predominance here.
Courts have recognized that Rule 23(c)(4) effectively dpsr® isolate just those issubat
predominate: “Even if the common questions do not predominate over the individual questions
so that class certification of the entire action is warranted, Rule 23 aughtbrézdistrict court in
appropriate cases tsalate the common issues under [Rule 23(c)(4)] and proceed with class
treatment of these particular issue¥alentino v. Carter-Wallace, Inc97 F.3d 1227, 1234 (9th
Cir. 1996). See also Simon v. Philip Morris In200 F.R.D. 21, 29-30 (E.D.N.Y. 200The
framers of [Rule 23(c)(4)] considered class actions brought under Rule 23(b)(3)—

characteristically disputes that involve numerous individual proofs of causation arye-njur

" ndeed, all of the cases DaVita cites to emphasize that certification skeodéshied where the trial
would be consumed by individual issues and no operative set of facts estdialislitys seeECF No.
112 at 11, either do not address predominance in relation to 23(c)(4) cestifmato not follow the
approach taken by this Court of considering only the issues on which plage@Ek certification in
analyzing predominancesee llhardt v. A.O. Smith Cord68 F.R.D. 613, 619 (S.D. Ohio 1996)
(considering predominance for the case as a whole, not only in relation talR&®)€Ss)In re St. Jude
Med., Inc, 425 F.3d 1116, 1120 (8th Cir. 2005) (sanSpence v. Glock, Ges.m.h.B27 F.3d 3085th
Cir. 2000) (analyzing certification under 23(b)(3), but not 23(c){(#))e Am. Med. Sys., Inc&Z5 F.3d
1069, 1084 (6th Cir. 1996) (samé&ple v. Gen. Motors Corp484 F.3d 717 (5th Cir. 2007) (same);
Wallace B. Roderick Revocable Living TruskVO Energy, In¢.725 F.3d 1213, 1219 (10th Cir. 2013)
(same).
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particularly well suited for certification of fewer than all issues. Thanctusion follows from
the fact that [Rule 23(c)(4)] assists in satisfying Rule 23(b)(3)’s addltmass certification
requirements of predominance and superiority.”). In sum, plaintiffs have empRule
23(c)(4) to isolate those issues that predominate over individual onearabé resolvedith
reference t@eneralized proof. The Court accordingly concludes that plaintiffs haveeshtisf
Rule 23(b)(3)’s predominance requirement.

2. Superiority

Rule 23(b)(3) also requires that a class action is “superior to other availketbleds for
fairly and efficiently adjudicating the controversy.” The Tenth Circuitr@ed that “class
treatment is superior [when] it will achieve economies of time, effort, andchs&pand promote
uniformity of decision as to persons similarly situated, without sacrifigingedural fairness or
bringing about other undesirable result€GC Holding Co., LLC v. Broad & Cass@l73 F.3d
1076, 1096 (10th Cir. 2014) (quotidgnchem Poducts, Inc. v. Windspb21 U.S. 591, 615
(1997)). See als&inser v. Accufix Research Inst., In253 F.3d 1180, 1192 (9th Ciapinion
amended on denial of reh’'@73 F.3d 1266 (9th Cir. 200¢)If each class member has to litigate
numerous and substantial separate issues to establish his or her right to recadealhgia
class action is not ‘superior.”). Furthermore, “a class action is the supsgtbod for
managing litigation if no realistic alternative exist¥alentino v. Carter-Wallag, Inc, 97 F.3d
1227, 1234-35 (9th Cir. 1996).

In the present case, although the first three 23(b)(3) factors weigh inoflavor
certification, several manageability concerns present here overwhelnparesty analysis.
See JohnstqQr265 F.3d at 194 (noting that manageability corseane particularly relevant to

superiority). Setting aside the claim asserted under the Colorado Consumetrd?rétet for a

24



minute, the core claims in this case are that DaVita was @idghigent in monitoringatient
data and thus failed to recognize the risks associated with its use of Granulfdd Da\ita did
properly monitor the relevant data and understand its significance but conceaediisf
patients and their physicians. On either theory, although the general issues on awhiifs pl
seek certification are relevant to each putative member’s potential claimsad wiyindividual
causation issues would need to be resolvigld respect teeach plaintiff.

Even in the discussion of the three named plaintiffs at the class certificagionghe¢he
defendant put fortlexpert testimonyhat (1) Mrs. Nunes’ bicarbonate level was not elevated to a
dangerous level when she suffered cardiac arrest, and, even if it had been, that cowle not ha
been caused by GranuFlo because she was only five minutes into her dialyseniréaat day,
Day Two Tr. at 382—-852) Mr. Armstrong had been admitted to the hospital several times
because he “was not adherent to his dialysis treatmentsdchengaged in illicit drug uske
had a history of hypertension and congestive heart failure, and, on the day of hisaaedia
he experienced “fluid overload” after drinking one liter of C@ma and did not have a
dangeroushhigh bicarbonate leveld. at 390-94and lastly,(3) Ms. Morris had a history of
cardiovascular problems, and, although her bicarbonate level was unusually higimae stest
was admitted to the hospital, this was caused by her vomiting on the way to the hospi, not
dialysis treatmenid. at 394-97. If the Court were to certify the plaintiffs’ proposed 23(b)(3)
class, it would potentiallpeedto hold several thousamdini-trials to resolveindividual

causation issudsr the putative members who suffered a negative heatttome™?

2 The plaintiffs correctly point out that the size of a proposed class infaiselbdoes not impact
manageability: “The size of a proposed class, on its own, does not affect maigpeaiveasing the
size of a proposed class only hurts manageability if it introduces new propasectembers with
individual issues.”Anderson Living Trust v. WPX Energy Prod., L.IN®. CIV 12-0040 JB/LFG, 2015
WL 1321479, at *92 (D.N.M. Mar. 19, 2015%)iting Carnegie v. Household Int’l, Inc376 F.3d 656,
66061 (7th Cir.2004) (Posner, J.)). However, this is just the type ofrcagech each additional class
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In sum this is a case in whidhdividual issues are so central to plaintiffs’ claims that
classwide treatment @lventhe issues on which plaintiffs seek certification wouldaudtieve
significanteconomies of time, effort, and experide.

Furthemore,the different laws that goveputative members’ claims and the significant
individual causation issues involved make class treatment unworkabldisACourt has already
made clear in & Orders on DaVita’s motions to dismiss [ECF Nos. 69 and 126], each putative
class member’s claims are governed by the laws of the state in which he or steglreceiv
treatment at a DaVita clinit. Thus, under plaintiffs’ plan, after the initial phase of litigation,
the Court and the parties would be faced with the task of sorting out how to proceed under

dozens of states’ laws, which are far from uniform in the medical malgeamintext=> In light

member’s claim involvea host of individual issues.

3 The Court is not unaware that the sheer difficulty and expense of tryingithizen of cases, and the
potential exposure to damages for that number of plaintiffs, might leasktitiement. But the Court
cannot assume that a settlement will occur.ti@rcontrary, the notion that the in terrorem effect might
lead to a settlement sugges this Court that a class actiomd superior to individual actions.

* Thelaw governing the plaintiffs’ negligence and fraudulent concealment claidesgsmired by
Colorado choice-of-law rules. The Colorado Supreme Court has held thhbtbe-cflaw standard

used to determine what state law applies in a ratdte tort action is “the most significant relationship to
the occurrence and parties test expreasé&estatement (Second) of the Conflicts of Laws 88 145, 171
(1971).” AE, Inc. v. Goodyear Tire & Rubber C&68 P.3d 507, 508 (Col0.2007) (en banc). Taking into
account the relevant considerations laid out in § 145, the Court finds.Xpdaiftiffs’ alleged injuries
occurred in their home states; (b) the conduct causing the allegadsmgacurred primarily in California
(where DaVita was formsrlocated) and Colorado; (c) DaVita is incorporated in Delaware and
headquartered in Colorado, while the plaintiffs reside in 46 differeiesstand (d) the relationship of the
parties is centered in each plaintiff’'s home state, where he or she astblislationship with DaVita
and regularly visited a DaVita clinic. Weighing these considerations,dte fihds that each plaintiff's
home state has the most significant relationship to the occurrences at the céirtditigbtion and to the
paries under the guidelines set out in the Restatement. Moreover, “[vefhéere, the case involves
claims of personal injury, the location of the injury presumptively piewihe controlling law unless
some other state has a more significant relatiotisttfvig v. Nintendo of Am., Ind696 F. Supp. 2d

1207, 1210 (D. Colo. 2010). For these reasons, the law of each putative class memigestmtegom
would govern his or her tort claims in the present action.

15 By way of example, this Court has alreadsndissed one plaintiff's claims for failure to comply with
an Arizona statue requiring that an expert affidavit be filed thighCourt in medical malpractice cases,
ECF No. 126 at 7, and another plaintiff's negligence claim because, under North&Zlaglthe
discovery rule is inapplicable to wrongful death actions even when basedlertying allegations of
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of the individual causation issues and the variety @ $tavs involved in plaintiffs’ claims, the
Court concludes that class treatment is not a superior method for resolvindfglaiagligence
and fraudulentoncealment claim¥

Turning tothe consumer protection clainteg Courthere todiinds thatplaintiffs’
proposed class unmanageable. The complaint sets out a claim under the Colorado Consumer
Protection Act. ECF No. 90 at 37. Howe\ers notclear to tle Court that out-o$tate
plaintiffs who received treatment from DaVita clinics inith®me states angresumablyalso
saw any advertisinfpr did not receive any information that should have been disclosddir
homes statesan bring suit under Colorado’s consumer protection statute. Intieechoiceof-
law analysis for consumer protection claitakes into account the same considerations as that
for plaintiffs’ negligence and fraud claims, and thus the Court concthdesherelevantaw of
each plaintiff's home state governs amgnsumeprotection claim he or she might brin§ee
note 14supra See also Elvig v. Nintendo of Am., |r&96 F. Supp. 2d 1207, 1215 (D. Colo.
2010) (1t is reasonable to assume that most consumers expect to be protected by the laws
applicable in the state where they live, purchase a product and’yde ite Pharm. Indus.
Average Wholesale Price Liti230 F.R.D. 61, 83 (D. Mass. 2005) (finditigitthe consumer
protectionlaw of each plaintiff's home state appliethere “class members purchased physician

administered drugs in reliance on [publications$tates where they were receiving treatments

medical malpractice, ECF No. 69 at 12. Such differences between diffettest Ews abound in the
medical malpractice context.

®The Court’s oncerns about the variety of state laws and myriad individual issuesénial these
claims are present regardless of whether the Court considers the drolasseof the 300,000 individuals
treated with GranuFlo at DaVita clinics or the alternativesctz theapproximately 3,000 to 6,000 people
who received GranuFlo and experienced a negative health outcome like dtheladrastroke. Indeed,
under any class definition, only those who actually experienced such an outcbhavavihegligence

and faudulent concealment claims. As plaintiffs’ counsel made clear at the clifssatien hearing,

the vast majority of individuals in the proposed class of 300,000 have onlyncenprotection claims.
SeeDay One Tr. at 73, 260.
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from their physicians, typally their places of residence”Again here, the Court and the pes
would be forced to sort oputative class members’ claims under dozens of state consumer
protection laws, which vary widefff. Such an approach is not superior.

Moreover, at least portiortd plaintiffs’ alleged consumearotection claims would
require a consideration of individualized proof. Even assuming that Colorado law applied, “to
maintain a private claim for reli¢dinder the CCPA]a plaintiff must demonstrate an injury in
fact to a legally protected interest caused by the challenged deceptive trade pr@cooee’y.
Tull, 126 P.3d 196, 209 (Colo. 2006). The Colorado Supreme Court addressed the issue of
whetherplaintiffs can establish the causation elemerd GCPA claimon a classwide basis
without consideration of individual evidence,Garcia v. Medved Chevrolet, In@63 P.3d 92
(Colo. 2011). h that case, the coumbted that “[r]eliance often provides a kegusal link
between a consumerinjury and a defendastdeceptive practick Id. at 98. Although
“reliance may be inferred from circumstantial evidence common to g diesgiently ‘proof of
reliance varies from individual to individualld. at 98-99. Indeed, €ourts have . . . refused to
certify class actions where an individual assessment is required to detern@ther a cks
member relied on a defendant’s deceptive practice and whether that practice angédid.
at 99. Trial courts must, thereforeigorously analyze the evidence presented to determine

whether the evidence supports a claste inference of causation. As part of this analysis, the

" As the Central Distet of California has recently noted, “there are material differencesgthen
states’ consumer protection laws. . . . [A]t least seven states requiréilangneotice to the defendant in
order to file a claim, including Alabama, Georgia, Indiana, Mdelsgsetts, Texas, and Wyoming.
Moreover, statutes of limitations vary among the states from one to ten. ye&8everal states do not
permit class actions under their consumer protection laws including MoStamth Carolina, Tennessee,
Alabama, and Yginia. Some states generally restrict class actions brought unotleetpective
consumer protection laws to state residents, while at least one stat®@d@E®gnize a private right of
action. Finally, there are also material differences in the remedies given by theaststeGustafson v.
BAC Home Loans ServicingP, 294 F.R.D. 529, 538-39 (C.D. Cal. 2013) (internal citations and
guotations omitted).
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trial court must consider not only whether the circumstantial evidence common lasthe c
supports an inference of causation, but also whether any individual evidencesedites
inference.” Id. at 100.

In the present case, plaintiffs allege that DaVitdated the CCPA by1) failing to
disclose true and material facts concerning NaturaLyte anah@Flo and its use of those
products in administering dialysis treatmehésd (2)makingfalsestatements about the high
quality of care it provided to patients. ECF No. 90 at 1142-44, TOThe extent plaintiffs’
CCPA claim is based on DaVita's failure to disclose particular information, it iy likel
susceptible to proof on a classwideisaplaintiffs can argue that no reasonable class member
would have sought treatment from DaVita hadalegedrisks associated with its use of
GranuFlo been disclose&ee Garcia263 P.3dat 99 (citing Negrete v. Allianz Life Insurance of
North America238 F.R.D. 482, 484 (C.[zal. 2006) (plaintiffs cou establish reliance on a
classvide basis with the “common sense inference that no rational class member wouldeurchas
the annuities in questions [sic] upon adequate disclosure of thg)acts

However, to the extent the claim is grounded in DaVita's affirmative statemeniisiibo
qualty of care and high regard for patient safgtaintiffs will likely be required tgresent
individualized proof of relianceAt this stageplaintiffs have failed to preseavidencecommon
to the proposed class that supports an inference of causation, and, m@avWarintends to
present evidence refuting reliance on an individual basis (indeddr as the Court is aware, it
is possible if not probabkhat putative class members were directed to DaVita clinics by their
nephrologists and investigated DaVita no further). For these reasonst at peation of
plaintiffs’ CCPA claim is not amenable to classwide tre&it Thus resolution of the issues on

which plaintiffs seek certification would do little s&cureeconomes of time, efbrt, and
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expensethe nature of plaintiffs’ consumer protection claim underscores the above fihding t
class treatment is not superigr.

The Courtalsonotes that realistic alternativeotclass treatment exists hdoe all of
plaintiffs’ claims The three plaintiffs presently before the Court allege that they have duffere
serious injuries; they thus have every incentive to mutiseir claims against DaVita. Moreover,
the Courtthinks it likely that other potential plaintiffs will be able to rely on collateral estoppe
to avoid relitigating the general causation issaa whichplaintiffs seek certification in the
event that the initial plaintiffs are successful (indeed, thisigddenefitplaintiffs at the expense
of the defendant, which cannot rely on collateral estoppel even after succedsfaliyng
against one or more plaintiffsseeGunnells v. Healthplan Servs., In848 F.3d 417, 427 (4th
Cir. 2003) (noting that plaintiffs can rely on collateral estoppel against a dafemdan another
plaintiff has prevailed on an issue that the defendant has had a full and fair oppastunity t
litigate). See alsdvulford v. Altria Grp., Inc, 242 F.R.D. 615, 631 (D.N.M. 200{nding class
treatment not superior in part because plaintiffs in later individual caskkrety on collateral
estoppel to preventedendants from raising the same issiresubsequent litigations). Thus, in
the present action, individual cases pdeva realistic alternative to a class action.

Lastly, other expenses and undesirable results wesldt from class certificatiom the
present case. As mentioned in the ascertainability analysis above, the pnegasrties have
outlined for deternming who is a member of the putative class any of the plaintiffs’

proposed definitions— would be complex, costly, antnecessarily entirely accurate.

18 Again, thesenmanageabilitconcerns a fatal regardless of whether the Court considers a proposed
classof DaVita patients treated with GranuFlo after March 1, 2010 (presumaitdysting of some
significant portiorof the 300,000 peopl@é the original proposed clgssrthe more limited grap of

those who experienced a negative health outcome. In either case, tlstynetsesrting out thousands
of plaintiffs’ claims under dozens’ of states varied consumer proteetiegrhakes class treatment an
inferior method for resolving this dispute
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Moreover, any notice sent to the proposed class of 300,000 individuals would potentially alarm
many of them antkad them to question their confidence in DaVita, when in fact that vast
majority of these peopléid not experience any adverse health effects as a4 oéfddhVita's use

of GranuFlo. Seenote 8 supra Thus the expense associated with attempting to identify class
members and the undesirable result of unnecessarily alarming many thousackip@dsie

further underscore the conclusion that class treatment is not superior here.

To sum up, plaintiffs’ claims require the application of dozens of states’ negligence
fraud, and consumer protection laws and involve a host of issues necessitating indedduali
proof. In light of these considerations, the Court finds that class treatment indéet mase
will not achieve economies of time, effort, and expense and a class action is thesttore
superior method for resolving this dispute. For this redsbegline to certify plaintiffs’
proposed 23(b)(3) class.

3. Materially Advancing the Litigation

Finally, “[c]ourts should use Rule 23(c)(4) . . . only where resolution of the particul
common issues wouldahaterially advance the disposition of the litigation as a whdlere
Motor Fuel Temperature Sales Practices Lit@P2 F.R.D. at 668nternal citation and
guotations omitted)See alsdn re Paxil Litig, 212 F.R.D. 539, 543 (C.D. Cal. 20@3pince
the purpose of Rule 23(c)(4) is to give courts the discretion necessary to advariak judi
economy, courts have refused to apply Rule 23(c)(4) when such application would not
significantly advance the litigatiol). For much the same reasons that clesstment is not
superior in the present circumstances, the Court also finds that certificatiorRuel@3(c)(4)
would dorelatively little to advance the disposition of this litigation. As explained above, the

necessity of applying the law of each plaintiff’'s home state aneixeat to which plaintiffs’
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claims turn on individual issuesake class treatment unworkable. For these same reasons,
resolution of the issues on which plaintiffs seek certification wplag only a limited role in the
resolution of their claims on the whol&ven considering just the smallaiternativeproposed
class of the 3,000 to 6,000 individuals who suffered a cardiac event or gislaase is one
thatnecessarily involves highly individualized inquiries about the chain of causadidindetoa
significantnegative health everguch inquiries are best conducted in individual trials, not a
class action involving thousands of plaintiffEhus in addition to the fact thalass treatment is
not superior23(c)(4) certification would not materigladvance the disposition of tHisgation
as a whole

lll. Conclusion

For the reasons set forth above, Plaintiffs’ Motion to Certify Class and Applaiss
Counsel [ECF No. 99/100] is DENIED.

DATED this 18th day of June, 2015.

BY THE COURT:

(e

R. Brooke Jackson
United States District Judge
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