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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 13-cv-0074-~WYD-KMT

JOHN FERRUGIA,
Plaintiff,
V.

CITY OF STEAMBOAT SPRINGS, COLORADO,

RICHARD BROWN, in his officialcapacity as a City of Stedooat Springs police officer and
in his individual capacity,

EVAN DRISCOLE, in his officialcapacity as a City of Stedomoat Springs police officer and
in his individual capacity,

GERARD GEIS, in his official capacity as @y of Steamboat Springs police officer and in
his individual capacity, and

ROSS BLANK, in his official capacity as a Ciof Steamboat Springs police officer and in
his individual capacity,

Defendants.

ORDER

This matter is before the court on Plaintiff\otion for Leave to File Late Expert Witness
Disclosure” (“Mot.) [Doc. No. 31], filed Bcember 14, 2014. “Defendants’ Response to
Plaintiff's Motion for Leave to Disclose Expedut of Time” (“Resp.”) [Doc. No. 36] was filed on
January 7, 2014 and Plaintiff replied on Januiry2014 (“Reply”) [Doc. No. 37]. For the
following reasons, the Motion is granted.

Plaintiff's disclosures of affmative experts pursuant todceR. Civ. P. 26(a)(2) were due

on or before November 7, 2013, a Thursday. (Scheduling Order [Doc. No. 20. § 9(d)(2)].)
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Plaintiff submitted his expert disclosuresnsisting only of treating physicians from whom
reports are not required, on Monday, Noveniier2013. November 11, 2013 was “Veteran’s
Day,” a legal holiday. Therefore the expeddosure was one day late. Fed. R. Civ. P. 6.

Exploiting Plaintiff's one day nstake, the Defendants statedythwould not move to strike
Plaintiff's experts as a consequence for thedafeert disclosure sohg as the Plaintiff would
allow themthree additional weeksto make their expert rebuttal digsures, in spite of the fact that
the treating physicians were not a surprise ¢odfendants and provided no new information that
the defendants did not previously have. On its face, Defendants’ counsel was clearly taking
advantage of a lawyer who was admittedly pursuisditst case in federaburt. (Mot. at 2.)

On or about November 21, 2013, Dave Kleibbeexpectedly contaalethe attorney for
Plaintiff to convey that he, Kleiber, had termiad his employment with the Steamboat Springs
Police Department. Detective Kleiber, on Heéb&his employer at the time, the Steamboat
Springs Police Department, had been involveithéinvestigation Mr. Ferrguia’s allegations of
assault against the named the Defendankd.) (Prior to Kleiber'séaving the police department
and voluntarily contacting Plaiffts counsel, Kleiber was repsented by Defendants’ current
counsel. Therefore, Kleiber was not unavailablBltntiff for independentonsultation or even
for an independent interview. Defendants do ngpuatie that Mr. Kleiber left the Department in
mid-November, 2013. (Response, [Doc. No. 36] at § 6.)

Upon being contacted, Plaintiff's counsel conducted a formal, recorded interview with
Kleiber the following day and thaay after the iterview arranged for counsel for Defendants to

receive notice and a copy of the interview. Fdags later, after requesting but being denied
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agreement from the Defendants, Plaintiff filese@ond expert witnesssdiosure naming former
Detective Kleiber as a non-retained experBlaintiff claims, “Mr.Kleiber provided information
in his interview with undersigmkecounsel concerning his concloss of the lawfulness of the
actions of the named Defendants in this case thataveammplete surprise to Mr. Ferrugia . . . .”
(Reply 14.)

Both parties correctly recite the law wiéspect to the amendment of Scheduling Orders
and requesting that extensions of time be gohater a Scheduling Order deadline has elapsed.
Scheduling orders may be modified “only fyod cause and with the judge’s consent.” Fed.
R.Civ. P. 16(b)(4)see also D.C.COLO.LCIivR 16.1(*The schedule established by a scheduling
order shall not be modified except upon a simgyaf good cause and by leave of court.”). The
parties agree that when Plaintiff became awatbefvailability of former Detective Kleiber to
Plaintiff as a potential expert, the deadlinedmclosures of affirmase experts had already
expired..

The parties, in particular the Defendamédy heavily on an unpublished decision by
Magistrate Judge Hegarty in tHisstrict. Defendants state,

“If a party discovers that iteeds an extension of tirafier a deadline has expired, any
extension must be supported bstatement of excusable negledfladdox v. Venezio, No.
09-CV-01000-WYD-MEH, 2010 WI2363555 (D. Colo. June 10, 2018 also Fed. R.

Civ. P. 6(b)(1)(B).

9. A court must take into account all of the relevant circumstances surrounding a
party’s omission when determining whether tieglect is excusable. These circumstances
include the “the danger of prajice to the [non-moving partyihe length of the delay and

its potential impact on judial proceedings, the reason tbe delay, including whether it
was within the reasonable control of thevant, and whether the movant acted in good

! Plaintiff later amended the expert discloscoacerning Kleiber when Defendants objected to
the form of the disclosure. (See Refdoc. No. 37], Ex. 1 [Doc. No. 37-1].)
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faith.” Maddox, 2010 WL 236355%iting Stringfellow v. Brown, 105 F.3d 670, 1997 WL

8856, *1 (10th Cir. Jan.10, 1997) (unpublished). Control over the circumstances of the

delay is “the most important single . . . factor . . . in determining whether neglect is

excusable.’Maddox, 2010 WL 2363555 guoting City of Chanute v. Williams Natural

Gas Co., 31 F.3d 1041, 1046 (10th Cir.1994)).
Resp. at 11 8-9) (emphasisoriginal). AlthoughMaddox is not binding precedent, this court
agrees with Magistrate Judgkegarty and therefore will gnt Plaintiff’s motion, adopting
Defendants’ legal briefing. Former deteetikleiber was employed by the Defendants and was
under their control at all times tilrhe left the Department analuntarily contacted counsel for
Plaintiff. The Defendants placed in him thestrto investigate the allegations which are the
subject of this lawsuit. Presumably, they wn&hat his investigatiorevealed and what his
opinions were; if they did not, thegrtainly should have known balsen what they tasked him to
do. There is no claim, and no evidence to suggestthk Plaintiff in anway acted in bad faith
with respect to the information conveyed by ferretective Kleiber anthe timing of Kleiber’s
contact with Plaintiff's attorney.Within one day of Kleiber’s initial contact, Plaintiff interviewed
Mr. Kleiber and recorded the interview. The tab¢he recording was delivered to Defendants’
counsel within one day of the interview. Thef@®wlants were advised Bfaintiff's desire to
name Kleiber as an affirmative expert and wittiatys a formal disclosure was made. From the
date of the initial contact fromdleiber and the filing of the expiedisclosure, only one week had
elapsed. Having already acquiesced to Defendantgasonable and unwarranted demand that a
one day delay on the part of Plaintiff shouldrbetified by a three week extension for the

Defendants’ benefit, the new disclosure stitbaked more than the normal thirty day time period

for Defendants to name rebuttal experts. Orofgpat, Plaintiff volunteexd to grant a further
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extension to the Defendaghould the formal disclosure Klieiber as an expert on November 28,
2013 cause them to need additional time. (R&p.C.) The length of the delay requested by
Plaintiff in connection to the dikusure of former Detective Kleibelisclosure is three weeks, to
wit: November 7, 2013 to November 28, 2013. There is no impact whatsoever on judicial
proceedings and no prejudice whatso&verthe Defendants since they had already received a
then unwarranted three week exiendrom Plaintiff, as noted.

One should, it would appear, occasiong@ibnder the legal aspects of karma.

Wherefore it ORDERED

Plaintiff's “Motion for Leave to File Lat&xpert Witness Disclosure” [Doc. No. 31] is
GRANTED.

Dated this 2% day of February, 2014.

BY THE COURT:

Eathleen M Tafova
Tnited States Magistrate Judge

2 Of course there is prejudite the Defendants given the tiesony which is expected to be
elicited from the former Steamboat Springs Policea®t, whether as a fact or expert witness,
but this prejudice is not occasioned by delayrhtiter from the witness himself, whose views
were inferentially known to the Defendants long befihey were madenlown to the Plaintiff.
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