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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 13-cv-00876-WJIM-NYW
XY, LLC,
Plaintiff/CounterDefendant,
V.
TRANS OVA GENETICS, LC,

Defendant/ThirdParty
Plaintiff/CounterClaimant

V.
INGURAN, LLC

Third Party Defendant.

ORDER

Magistrate Judge Nina Y. Wang

This matter comes before the court on three motions:

(1) Unopposed Motion For Leave To Restiothibits B, C, D and E to Trans Ova
Genetics, L.C.’s Daubert Motion to Excludeddnmit the Testimony and Report of XY, LLC’s
Damage Expert Todd Schoettelkotte (“Schoktitté Motion to Restrict”) [#324], filed on
October 30, 2015 by Defendant Trans @enetics L.C. (“Trans Ova”);

(2) Amended Unopposed Motion For Leave To Restrict Exhibits A, B, D, and E to

Trans Ova Genetics, L.C.’s Daubert Motion tockixle Portions of the Expert Reports and to
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Limit Testimony of XY, LLC’s Expert Dr. JanseC.S. Wood (“Wood Motin to Restrict”)
[#327], filed on October 30, 2015 by Trans Gwand

(3) Unopposed Motion for Leave to Restrict Exhibits A — C to Motion of XY, LLC
and Inguran, LLC to Exclude Expert Testimo(iXY Motion to Restrict”) [#328] filed on
October 30, 2015 by Plaintiff XY, LLC KY”) and Counterclaim Defendant Inguran
(“Inguran”).

These three motions were referred te tmdersigned Magistrate Judge pursuant to 28
U.S.C. § 636(a), the Order of Reference daeril 10, 2013 [#12], ash the memoranda dated
November 2, 2015 [#331, #332, #333]. Having considiehe various motions, as well as the
documents associated with them, the coureline GRANTS IN PART, and DENIES IN PART
as follows.

BACKGROUND

This case arises from a dispute between the Parties concerning a License Agreement
originally entered into between XY and TransaOwat allowed Trans Ova to use certain XY
patents. [#301 at 3]. After Inguran acquibéd, it determined that Trans Ova had allegedly
breached the License Agreement, and therefemminated the License Agreement on November
20, 2007. |d. at 4]. XY alleges that Trans Ovaelached the License Agreement in various
ways, including the underpayment of royalties, violation of the improvements clause that

governed improvements made to XY’s licensedellectual propertyrights, unauthorized

! This Amended Motion replaced the original Mutifor Leave To RestridExhibits A, B, C,

and E to Trans Ova Genetics, L.C.’s Daubert Motion to Exclude Portions of the Expert Reports
and Limit the Testimony and Report of XY, LLC’s Damage Expert Dr. James C.S. Wood filed
on October 30, 2015 [#320], which does not apgeabe unopposed but otherwise, looks
substantially similar.



purchase of certain associated equipment, engagithird-party development activities, breach

of confidentiality, and exceeding the number of permitted salik. af 6]. In addition, XY

alleges that TransOva has continued toingie XY’s previouslylicensed patents.Id. at 7-8].

XY asserts that these alleged breaches have resulted in damages well in excess of $3,000,000.
[1d. at 9].

Trans Ova denies these charges, and ast#wt the patents are unenforceable due to
patent misuse, are invalid, and have not been infringeldat[19-20]. Trans Ova also contends
that XY’s contract claims are barred by the statoft limitations, [#301 at 22], and asserts its
own claims against XY and Inguran. Alongith its counterclaimsof unenforceability,
invalidity, and non-infringementTrans Ova raised a claimrfononopolization and attempted
monopolization in violation of Section 2 of the Sherman Antitrust Act, which was subject to
summary judgment in favaf XY and Inguran, [#284, #315]

Pursuant to the Practice Btiards for Civil and CriminaPractice before the Honorable
William J. Martinez, motions under Rule 702 oéthederal Rules of Evidence are due not later
than 70 days prior tahe Final Trial Pregration Conference.SeeWJM Revised Practice
Standards, 8 lll.F.4. Judge Martinez set theaFirial Preparation Conference for January 8,
2016, and accordingly, the Parties’ Rule 702 motions were due on October 30, 2015. These
instant motions to restrict relate to such motions.

ANALYSIS
Standard of Review
With respect to discovery materials filed pnoceedings before this court, the Supreme

Court acknowledged a common-law right access to judicial records iNixon v. Warner



Communications, Inc435 U.S. 589, 597 (1978). This right is premised upon the recognition that
public monitoring of the courts fosters important values such as respect for the legal Sestem.
In re Providence Journal Co293 F.3d 1, 9 (1st Cir. 2002). Judd®ve a responsibility to avoid
secrecy in court proceedings because “secret pooceedings are anathema to a free society.”
M.M. v. Zavaras939 F.Supp. 799, 801 (D. Colo. 1996). There is a presumption that documents
essential to the judicial process are to bailalble to the public, but access to them may be
restricted when the public's right of access isveighed by interests which favor nondisclosure.
See United States v. McVeidii9 F.3d 806, 811 (19Cir. 1997).

Accordingly, documents filed with this Distriete presumptively available to the public,
and the burden is on the party seeking restrictigngiify such relief. D.C.COLO.LCivR 7.2(a).
A showing of compelling reasonsrfeestriction of public access is necessary, as it is critical that
the public be able to review the factual basis of this court's decisions and evaluate the court’s
rationale so that it may be confident that tourt is functioning as a neutral arbit@f. McVeigh
119 F.3d at 814. Local Rule 7.2(c)jsite clear that a party sergito restrict access must make
a multi-part showing. It must: (1) identify theegjific document for which restriction is sought;
(2) identify the interest to be protected atite reasons why that interest outweighs the
presumption of public access; (3) identify a clégury that would result if access is not
restricted; and (4) explain why alternative® restricted access—such as redaction,
summarization, stipulation, or partial restrictie-are not adequate. D.C.COLO.LCivR 7.2(b)(1)—
(4). As a result, a party seeking to restraicess may not simplgoint to confidentiality
designations with respect to materials producedisoovery and/or state that it “believes” certain

materials are competitively sensitive (without evidentiary support) in an attempt to secure



wholescale sealing of entire legal brielsdaaccompanying exhibits. Whether a party has
designated a document “confidential” or even ‘eagy’s eyes only” is not dispositive, and may
not even be helpful, to the court’s analysis.
. Application to the Motionsto Restrict

For each of the Motions to Restrict, the filing Party has submitted the documents proposed
for restriction in a separate docket entry.xhibits B, C, D and E associated with the
Schoettelkotte Motion to Restrict are filad [#325, #325-1, #325-2, and #325-3]. Exhibits A,
B, D, and E associated with the Wood Maotito Restrict are figk as [#321, #321-1, #321-2, and
#321-3]. Exhibits A — C assated with XY Motion to Restet are filed as [#329, #329-1, #329-
2]. Each of the respeceéwotions to Restrict contends thiae deposition testimony at issue, or
the documents, contain “sensitive informatiobbat various topics, which, if disclosed, “would
put the parties at a competitive disadvantad#324], [#327], and [#328]. None of the motions
address D.C.COLO.LCivR 7.2(c)(4)e., why no alternative to restriction is practicable or why
only restriction will adequately protect the interest in question.

A. Schoettelkotte M otion to Restrict

Trans Ova seeks to restrict the depositbiMr. Schoettelkotte#325], his expert report
[#325-1], the Commercial License Agreemdmgtween Trans Ova and XY [#325-2], and a
Semen Sorting Agreement between Inguran amthgOva [#325-3]. As amitial matter, the
court has previously restricted the Commarticense Agreement between Trans Ova and XY
(“Commercial License Agreement”), and consisteithwhe prior holding, this court will restrict
[#325-2] as containing confidentiblsiness information that theias assert would place them

at a competitive disadutage if disclosed.See Health Grades, Ing. MDx Medical, InG.No.



11-cv-00520-PAB-BNB, 2013 WIL154155, at *2 (D. Colo. Jan. 15, 2013). For that same
reason, this court will restridche Semen Sorting Agreemdmetween Inguran and Trans Ova
[#325-3]. Id.

However, | do not find an adequate basis for the complete restriction of either Mr.
Schoettelkotte’s deposition or expert repé@35, #325-1]. One basis for the Rule 702 Motion
with respect to Mr. Schoettelkotte is that heymat testify as to certain conclusions about the
Commercial License Agreement3[26]. A fair bit of Mr. Schoitelkotte’s deposition testimony
attached as [#325] is aboutshprofessional qualifi¢eons, and about the gpe of his expert
engagement. In contrast with his testimony alweutain provisions of the Commercial License
Agreement, testimony about professional qualiftces and about the scope of his engagement
implicates no sensitive confidgal information; it also formshe basis for the relief sought by
Trans Ova in its Rule 702 Motion with respectMo. Schoettelkotte. Accordingly, this court
will restrict [#325] as a Level document, but will order Trans Ova file a redacted version of
[#325], eliminating only the discussion specifictte Commercial License Agreement but not
Mr. Schoettelkotte’s qualificationsr undertaking in this caseSee L-3 Commc’'ns Corp. V.
Jaxon Eng'g & Maintenance, IncNo. 10-cv-02868-MSK-KM, 2013 WL 5437775, at *8
(observing that wholesale restriction of a doeninis improper when portions are not sensitive
in nature). Similarly, swaths of the excerptafrMr. Schoettelkotte’expert report [#325-1] are
not sensitive in nature. For instance, it appdhe first seven pages relate to publicly known
information about Mr. Schoettelkotte’s qualificatiptise basis for his work this case, and the
allegations from the public record about Tga@va’s purported breach of the Commercial

License Agreement. Because Trans Ova reliesliorSchoettelkotte’s qualifications as a basis



to exclude certain of his opiniort$yjs court ORDERS Trans Ova to file a version of the excerpts
from Mr. Schoettelkotte’s expemréport limiting the redactions to only truly sensitive commercial
information. Lucero v. Sandia Corp495 F. App’x 903913 (10th Cir. 2012) (underscoring that
parties should not routinely or reflexively selekseal materials upon which they predicate their
arguments for relief).

B. Wood Motion to Restrict

Trans Ova also seeks to restrict accesthéoOpening Expert Report for James C.S.
Wood relating to breach of contract and patefitngement [#321], Expert Report of Dr. James
C.S. Wood Invalidity Rebuttdg#321-1], excerpts from Dr. 6d’s depositions testimony [#321-
2]; and the Commercial Licensiégreement [#321-3] assoocst with its Rule 702 Motion
seeking to limit the testimony and expert opis provided by Dr, Wood. As discussed above,
the court has and will continue to restrict themmercial License Agreement [#321-3]. But as
with Mr. Schoettelkotte, Trans Ova challendas Wood on his qualification to testify about
certain topics.See, e.g.[#322 at 6-7]. In doing so, Tra®va cites various excerpts from Dr.
Wood’'s deposition. I1fl.] These excerpts are not entitled to restriction. In addition, Trans Ova
challenges Dr. Wood’s opinions regarding willfafringement. [#322 at 12-14]. In reviewing
his expert report with respect to willful infigement [#321 at 21] dncomparing it with the
contents of Trans Ova’s motio#322 at 12-14], it seems clear tisaime of the material in Dr.
Wood’s Opening Expert Report shouldt be restricted becausénds been publiclgisclosed in
the motion itself. While the court recognizes thamsitive business information is interwoven in
other portions of th expert reports, the courtremudes that it is appropriate for Trans Ova to file

versions of [#321], [#321-1], ajé321-2] that redacts only tisensitive business information.



C. XY Motion to Restrict

XY and Inguran seek to restrict access xhikits A-C to its Motion to Exclude Expert
Testimony [#330], namely the Expert Damagepdreof David W. DeRamus, Ph.D. [#329];
excerpts from Dr. DeRamus’s deposition [#329-dhd the Expert Liability Report of Dr.
DeRamus [#329-2]. As a basis of their requ&it,and Inguran assert dh these reports and
deposition testimony contain “highly sensitive ficgal information of both XY and Trans Ova.”
[#328].

With respect to the Expert Liability Report Bf. DeRamus, the couis hard-pressed to
see how the majority of the excerpt is confitgnn any way. The fitsseveral pages of the
exhibit disclose information regarding DDeRamus’s qualifications, the scope of his
engagement, a summary of his doiseons which XY and Inguran seek to preclude in its Motion
to Exclude Expert Testimony, and the industachground. [#329-2 at 2-11]The majority of
the footnoted citations are to publicly available documer8ee, e.g.[#329-2 at 11-13, n.5-
n.11]. While the court finds that informatiostarting on page 16 oExhibit C reflects
confidential information in such manner that it cannetsily be separated and may be properly
restricted, the court concludes that XY and Inguran must file a versi@329-2] that reflects
Dr. DeRamus’s qualifications, the scope bifs engagement, non-confidential summary
conclusions and the industryadkground, with only the truly asitive business information
redacted.

After reviewing Dr. DeRamus’s DamageExpert Report [#329] and his deposition

testimony [#329-1], the court cdades that the confidential farmation reflected in these



exhibits are sufficiently intertwirtethat redaction is not practicapbend thereforethe court will
RESTRICT [#329] and [#329-1}ithout requiring the filing of a redacted version.
CONCLUSION

For the reasons set forth herdif,| SORDERED that:

(2) Unopposed Motion For Leave To Restiiothibits B, C, D and E to Trans Ova
Genetics, L.C.’s Daubert Motion to Excludeddnomit the Testimony and Report of XY, LLC’s
Damage Expert Todd Schoettelkotte [#324FRANTED IN PART andDENIED IN PART;

(2) The Clerk of the Court IDIRECTED to MAINTAIN AS LEVEL 1
RESTRICTED [#325], [#325-1], [825-2], and [#325-3];

3) Trans Ova IDIRECTED to FILE redacted versions d#325] and [#325-1]
consistent with the directioget forth herein no later th&fovember 19, 2015;

4) Amended Unopposed Motion For Leave To Restrict Exhibits A, B, D, and E to
Trans Ova Genetics, L.C.’s Daub&fobtion to Exclude Portions dhe Expert Reports and Limit
the Testimony and Report of XY, LLC’s Damagxpert Dr. James C.S. Wood [#327] is
GRANTED IN PART andDENIED IN PART;

(5) The Clerk of the Court iDIRECTED to MAINTAIN AS LEVEL 1
RESTRICTED [#321], [#321-1], [821-2], and [#321-3];

(6) Trans Ova IDIRECTED to FILE redacted versions d#321], [#321-1], and
[#321-2] consistent with the diréoh set forth herein no later th&lovember 19, 2015;

(7) Unopposed Motion for Leave to Restrict Exhibits A — C to Motion of XY, LLC
and Inguran, LLC To Exclude Expert Testimony (“XY Motion to Restrict”) [#328] is

GRANTED IN PART andDENIED IN PART;



(8) The Clerk of the Court IDIRECTED to MAINTAIN AS LEVEL 1
RESTRICTED [#329], [#329-1], [#329-2]; and
(9) XY and/or Inguran are DIRECTED tBILE a redacted version of [#329-2]

consistent with the directioset forth herein no later th&dovember 19, 2015.

DATED: November 12, 2015 BY THE COURT:

g NinaY. Wang
UnitedStatesMagistrateJudge
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