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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 13-cv-00889RBJ
GARY ALLEN KEMPER,
Plaintiff,
V.

CAROLYN W. COLVIN,* Acting Commissioner of Social Security,

Defendant.

ORDER

This matter is before the Court on review of the Commissioner’s decision genyin
plaintiff Gary Kemper'sapplication for supplemental security income (“SSI”) pursuaifitte
XVI of theSocial Security Act.Jurisdiction is proper under 42 U.S.C. 8 405(g). This dispute
became ripdor decision by this Court on September 25, 2013 upon the filing of plaintiff's reply
brief. The Court apologizes to the parties and counsel for its delay in addressiagethe

l. Standard of Review

This appeal is based upon the administrative record and briefs submitted byidse par
In reviewing a final decision by the Commissioner, the role of the Districtt@oto examine
the record and determine whether it “contains substantial evidesapgort the

[Commissioner’s] decision and whether the [Commissioagp]ied the correct legal standards.”

! Carolyn W. Colvin became the Acting Commissioner of Social Security on Fgl;a2013,
and thus her name is substituted for that of Michael J. Astrue as the defendantuiih. this s
Fed.R.Civ.P. 25(d)(1). By virtue of the last sentence of 42 U.S.C. § 405(g), no further action
needs to be taken to continue this lawsuit.
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Ricketsv. Apfel, 16 F.Supp.2d 1280, 1287 (D. Colo. 1998). A decision cannot be based on
substantial evidence if “it is overwhelmed by other evidence in the recordBetnél v.
Bowen, 851 F.2d 297, 299 (10th Cir. 1988). Substantial evidence requires “more than a scintilla,
but less than a preponderanc®Vall v. Astrue, 561 F.3d 1048, 1052 (10th Cir. 2009). Ewvice
is not substantial if itconstitutes mere conclusionMusgrave v. Qullivan, 966 F.2d 1371, 1374
(10th Cir. 1992).

Il.  Facts

Mr. Kemper lives in Fort Collins, Colorado and has previously wodsed telephone

operator, welder, and steel worker. He injured himself on the job in 1994, ultimateledece
workers compensation for the injury, and later claimed that the injury antingsdin and
mobility issues were completely disabling.

a. Procedural History

This is the third time Mr. Kemper’'s case is before the Court. He first fileghpliication
for SSIin August 2005. R. 57-62. At every step of the application process, the government
concluded that Mr. Kemper was not disabled. He follothexicircuitous administrative path
until he exhausted his remedies at which point he filed an appeal in this Court. In tladt appe
JudgeWiley Y. Daniel found that the ALJ ignored objective medical evidence from a state
consultative examiner, Dr. Stan Jack, D.O., that indicated that Mr. Kemper ddffarea
significant impairment that could be expected to produce his sympidengper v. Astrue
(Kemper 1), 2009 WL 524981 (D. Colo. March 2, 2009). The ALJ’s decision to find Mr.
Kemper not impaired at steyd of the sequential evaluation process, therefore, was éd.or.
Judge Daniel remanded the case to the ALJ for furthefifathg. 1d. On remand, the same

ALJ hired a medical consultantB+. William Clayton—who opined that Mr. Kemper was not



disabled. On the basis of that evidence, the ALJ again denied benefits to Mr. Kethpet w
proceeding to Step Three. Once again, Mr. Kemper appealed to this Court, and Judge Daniel
again reversed the ALJ’s decision for failure to consider the objective medidahce in the

recordat step two Kemper v. Astrue (Kemper 11), 2012 WL 2190817 (D. Colo. June 14, 2012).

This time Judge Daniel ordered that a different ALJ hear the case on remaathéiathis new

ALJ find that Mr. Kemper met his burden at steps one and two and proceed to subsequent steps
in the evaluation.d.

Mr. Kemper filed two motions in connection with this appeal. First, he moved to cite
supplemental authority. The Court granted this motion with respect to the additiceaalna
filed by Mr. Kemper but denied any other relief requested therein. The second motidedvas f
after Judge Daniel remanded to the ALJ. Mr. Kemyén represents himsegifo se, apparently
misunderstanding the nature of the remand, filed a “motion to ataww case.” Judge Daniel
denied the motion due to lack of jurisdiction since the case had already been rerndhded t
ALJ.

Mr. Kemper then appealed the Court’s denial of other relief in his motion to cite
supplemental authority. The Court of Appealstfee Tenth Circuit denied this appeal as
untimely. Kemper v. Colvin, 514 F. App’x 740 (10th Cir. 2013).

These appeals out of the way, Mr. Kemper’s case returned to the Commids$isriene
ending up before a new ALJ. The ALJ found that Mr. Kemper is not entitled to benefitsdbecaus
he retains the residual functional capacity (“RFC”) to perform jobs thsttiaxsignificant
numbers in the national economy. It is this decision that is before the Court.

b. Medical History




The earliest medical evidencetims case comes from Dr. Lynn Barry, M.D. who
examined Mr. Kemper in 199@/0 years after his injuryDr, Barry noted Mr. Kemper’s
subjective complaints of pain and reviewed an MRI revealing some minor bulgingaiy
also observed some postural alalities and diagnosed a “fairly significant rotational spine
injury.” R. 295. Nonetheless, Dr. Barry recommended only therapeutic treattemtthean
surgery. Id.

Later in 2000, Dr. Donn Turner examined Mr. Kemper and reviewed the MRI results.

Dr. Turner’s physical exam uncovered some “winging of his left scapular, arellstiracapular
muscle atrophy,” but strength and sensation were completely unaffected. R. figheral, the
results of the scan were relatively regvere. R. 115. In 2005, Mr. Kemper underwent an MRI
of his lumbar spine which revealed “minimal” and “extremely mild” disc bulygtherwise
nothing out of the ordinary. R. 193.

In December of 2005, Dr. Stan Jack performed a consultative examination of Mr.
Kemper. R. 107-11. Dr. Jack summarized Mr. Kemper’s complaints and noted that Mr. Kemper
believes he is being misdiagnosed and that the real cause of his pain is a chénBroteck
expressed no opinion about the possibility of chondroma but told Mr. Kemper tretuwids
indeed what he was suffering from, then his orthopedist, Dr. Turner, would have to diagnose him
and surgery would be the only option. R. 108. During the physical exam, Dr. Jack noticed that

claimant appears to be in significant discomfort with minimal movement. He

walks with a slow but steady appearing shuffle that is not wide based. Hedhas los

of lumbar lordosis and walks somewhat hunched over holding his low back with

his right hand. However, he is not using an assistive device. Whewrrvets

him walking during the exam initially he assumes this gait pattern but then after a

few steps is able to walk upright with a normal gait. He adds that oncdshe ge
moving he does fairly well once the muscles relax.

2«A chondroma is a slovgrowing, painless cartilaginous tumor. It may oostierever there is
cartilage.” Kemper (I1), 2012 WL 2190817, *2 n.1 (quoting Taber's Cyclopedic Medical Dictionary (21st
ed.2009)).
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R. 108-09. Dr. Jack further noted that Mr. Kemper evinced some pain response while moving
about on the exam table and in the exam room. He was, however, “able to take off his shoes
which were higHaced boots and two layers of socks without any apparent difficulty.” R. 110.
Mr. Kemperhas “significant lumbar scoliosis.fd. His upper extremity strength is normal, and
while his lower extremity strength was difficult for Dr. Jack to measure, tegl mmrmal muscle
bulk and tone and no evidence of any atroplay. Dr. Jack ultimatelyiagnosed possible
degenerative joint disease and lumbar scoliosis. R. 111. He believed Mr. Kemper cali sta
walk less than two hours in an eight-hour workday due to his “significant low back pain and
neck pain.”ld. That same pain would limit hino less than six hours of sitting with hourly
breaks.ld. He also imposed certain postural, lifting, and environmental limitations. A
radiology report ordered by Dr. Jack noted “slight loss of cervical curve” anchal disc
narrowing in the cervical and lumbar spine. R. 112. Otherwise the x-rays revealed pathin

of the ordinary.

In response to the first remand from this Court, the ALJ sent interrogatories to D
William Clayton whoanswered them on April 30, 2010. R. 198. Dr. Clayton notelhtheof
objective evidence confirming the severity of Mr. Kemper’'s symptamd that the subjective
evidence in the record “displays unconscious or conscious symptom magnification.” R.r199. D
Clayton also provided his own estimate of the RFC, suggesting that a 49 year old Iman wit
chronic back pain could be expected to sit for two hours at a time up to eight hours in a workday.
R. 202. Such an individual could stand up to one hour at a time up to four hours per work day.
Id. Finally, he opined that Mr. Kemper would need the opportunity to change his position

between sitting and standing every fifteen minutes.



In 2013, after theecond remand in this case, Mr. Kemper underwent yet another
consultative exam, this time with Dr. Kerry Kamer, D.R. 301. Dr. Kamer, like the other
physicians in the record, noted Mr. Kemper's subjective complaints of pain. DerKam
observed that Mr. Kemper “appeared to sit comfortably during the exam and without pain-
mitigating movements.” R. 302. Generally, Dr. Kamer’s notes reveal no outwasdodigain
during the exam and no irregularities during ambulation or movement. Mr. Kemper eve
performed a full deep squat during the exam. R. 304. Dr. Kamer concluded with the following
assessment:

There are noacommended limitations on the number of hours he should be able

to sit, stand, or walk during a normah8ur workday. There are no postural

limitations recommended at this time. The amount of weight he should be able to
lift or carry, is probably abou20-40 pounds, based on robust muscular power
during full resisted strength testing today. . . . There are no manipulated
limitations recommended at this time with reaching/pushing/pulling grasping,
handling, and/or feeling.
R. 305.
c. ALJ Opinion

The SocialSecurity Administration uses a five-step process to determine whether a
claimant qualifies for disability insurance benefits. Pursuant to Judge Daadler order, the
newALJ determinedhat Mr. Kemper had met his burden at steps one and two. She then
proceeded with the remaining steps in the disability analysis.

At step three, the ALJ found that Mr. Kemper’s impairmerdggenerative disc disease
of various portions of his spine—do not meet or medically equal the severity of anyisfetie |
imparments in 20 C.F.R. § 404, Subpart P, Appendix 1. R. 248.

At step four, the ALJ concluded that Mr. Kemper retained an RFC to do light work

involving sitting and standing as needed, occasionally climbing stairs, imgaamuching,



stooping, kneeling, and crawling, never climbing on ladders, ropes, and scaffolds, and
occasionally reaching overhealtl. The ALJ reached this conclusion by noting that Mr.
Kemper’s medically determinable impairments could be expected to produciedesial
symptoms, but that his statements concerningntieasity, persistence and limiting effects of
those symptoms were not entirely credibBpecifically,the ALJ noted inconsistencies between
Mr. Kemper’s testimonynd the recordMr. Kemper testified thiahe could stand for about five
minutes at a time and walk for less than ten minutes. R. 249. However the medical evidence,
according to the ALJ, indicates otherwise. The ALJ proceeded to highighelatively

minimal limitations uncovered by the M&&and x-rays in the record as well as the opinions of
most of the physicians involved in Mr. Kemper’s case. Dr. Jack’s contrary opinioagiven
“limited weight.” R. 250. The ALJ made this decision, in part, because of the lack ofivdbje
medical @idence backing up Dr. Jack’s limitations, but also due tdattethat other examining
physicians had endorsed less restrictive limitatidiis.Clayton’s and Dr. Kamer’s opinions—
both endorsing milder restrictionsaere both given “significant weight.R. 252.

At step five, the ALJ asked a vocational expert (“VE”) about job opportunities bheaila
to someone with Mr. Kemper's RFC and vocational factors. R. 335-36. The VE identified the
positions of cashier and assembler of small produdisThe VEnoted that the number of these
jobs available to someone like Mr. Kemper would be reduced by about fifty percentldse t
need to alternate between standing and sittidg.The ALJ, relying on this testimony, then
concluded that Mr. Kemper was not disabled for purposes of the Act. R. 254.

d. New Evidence
In this latest appeal, Mr. Kemper has submitted two additional pieces of eviddmee

first is a reply letter to a requespresumably sent by Mr. Kemper—for a mailing address for



Dr. lwamote—presumably one of the Japanese doctors who authored the article about
chondroma of the riB. The second piece of evidence is a copy of-aayxthat appears to be the
same xray on page 299 of the record.

[11.  Analysis

a. The Commissioner Followed the Orders from This Court and the Court of

Appeals for the Tenth Circuit.

Mr. Kemper’s latest appeal accuses the Commissioner of failing to complyuwdge
Daniel's order and the Tenth Circuit’'s order. ECF No. 22 &fi@ither of these claims has
merit. Judge Danietemanded the case to the Commissioner with instructions that a new ALJ
determine that Mr. Kemper suffers from a severe impairment atvetegnid to proceed to
analyze his claims in subsequent steps. The Commissioner complied with theseTrders
TenthCircuit’'s order contained no instructions for the lower court or the Commissioner on
remand. Rather the order stated that the court lacked jurisdiction over Mr. Keirgse’and
dismissed the appeal. Therefore the Commissioner could not and didlat# that order
because there were no directions capable of being disobeyed.

b. The Newly Submitted Evidence Does Not Warrant a Remand

Sentence Six of 42 U.S.C. 8§ 405(g) allows a court to remand a case to the Commissioner

“only upon a showing that there isw evidence which is material.” Here the evidence is a letter

% Mr. Kemper raised this issue in his earlier appeals. According to Judgel,DaniKemper “stated

that the condition isinknown in the United States, but is discussed in a scientific articleJapam.
Plaintiff submitted the article to the agency's hearing office in March. 2867lso requested that the
ALJ subpoena the doctors from Japan who wrote the scientifiteaudi testify regarding his condition.
The ALJ denied Plaintiff's request because he made no showing that thergstiss necessary to
decide the case.Kemper v. Astrue (I1), 2012 WL 2190817, *2internal citations omitted). This case is
similar. Mr. Kemper offers no evidence that any doctor in Japan has ever eddvhirKemper—either

in person or via lab reportsor that the authors of this academic article can produce any testimony or
evidene relevant to this case.



containing Dr. Iwamoto’s addressahich is immaterial to this caseand what appears to be a
copy of the xray on page 299 of the record—which is not new evidence. Therefore a remand to
consider this evidence is unnecessary.

c. Substantial Evidence Supports the ALJ’'s Decision.

Finally, the Commissioner’s decision is soped by substantial evidenc#¥r. Kemper
makes no specific argument that the decision lacks substantial evidengpoyts butbecause
he is representing himself | examine the record for any grounds forakvétsat said| can find
no error in the ALJ’s decision to give little weight to Mr. Kemper’s own testinmeggrding the
limiting effects of his pain. As the ALJ pointstpMr. Kemper did not take any medication
other than the occasional over the counter painkiller. R. @2350ssett v. Bowen, 862 F.2d
802, 807 (10th Cir. 1988) (“Though the claimant alleges he became disabled in August 1983, he
did not seek medication for joint pain until 20 months later, or one month after he filed fakr Soci
Security disability benefits.”). Mr. Kemper’s statements are also sonméwdoasistent with his
own testimony about his daily activities such as doing vacuuming and laundiakaryl
frequent walks. R. 86, 302, 325-29. Most importantly the medical evidence in the record does
not supporthe severe restrictions Mr. Kemper alleg&de Musgrave. v. Sullivan, 966 F.2d
1371, 1376 (10th Cir. 1992) (upholding an ALJ’s credibfiitgling where the claimant’s
subjective complaints of pain were not backed up by objective medical evidence).

There is, to be sure, some diversity of medical opinion evidence in the record. And as
Judge Daniel pointed out in his earlier order, Dr. Jatikdings are objective medical evidence

that must be considered by the ALJ. That said, the ALJ’s decision to discount the@bjec



medical evidence and opinion offered by Dr. Jack in her step four analysis was supgorte
substantial evidence in the recdrd.

The ALJ ultimately decided to give Dr. Jack’s opinion little weight given séver
inconsistencies and the lack of objective evidentiary support for his conclusiosts sliérfound
that Dr. Jack’s opinion lacked weight because the suggestion that Mr. Kemper coudthdairst
walk for two hours per day or sit for six per day was inconsistent with otherdiact as the fact
that he was comfortable during the examination, had full strength in his ei¢sgrand reported
walking several miles ane time. R. 251. Dr. Jack’s conclusions, in contrast to Dr. Kamer’s,
werebased on relatively scant laboratory evidence. R. 25120 C.F.R. § 416.927(c)(3) (“The
more a medical source presents relevant evidence to support an opinion, partioedac
signs and laboratory findings, the more weight we will give that opinion. The bptter
explanation a source provides for an opinion, the more weight we will give that opinion.”). D
Jack apparently did not review the radiology report he ordered before drafting Hissmore
and endorsing the postural limitations therein. That report revealed no sigraficenmmalities.

Furthermore, the ALJ had ample reason to give significant weight to the opinions. of Drs
Clayton and Kamer. While Dr. Clayton’s conclusions were based solely on a dtiesvpaper
record and not on a physical exam of Mr. Kemper, his conclusions meshetengtvidence as
a whole which suggested only mild limitations on Mr. Kemper’s ability to workhapasrmost
importantly, his conclusions roughly matched those of Dr. Kamer who not only reviewed Mr
Kemper’s entire medical record but also had the oppdyttmiconduct a physical exanR. 252.

V. Order

* It is important to remember thatidge Daniel’s earlier reversals took place in the context of reviewing
the Commissioner’s denial of benefits at stage two where “a claimant need oelamakninimus
showing of impairment to move on to further steps in the analysee¥. Barnhart, 117 F. App’x 674,

677 (10th Cir. 2004) (internal quotation marks omitted).
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The decision of the CommissionetAEFIRMED.
DATED this 18" day of July, 2014.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge

11



