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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No. 13¢v-01080RBJBNB

KENNETH MCGILL,
Plaintiff.
V.

CORRECTIONAL HEALTHCARE COMPANIES, INC. d/b/a/ “CORRECTIONAL
HEALTHCARE MANAGEMENT, INC.”;

CORRECTIONAL HEALTHCARE PHYSICIANS, P.C;

CHC COMPANIES, INC.;

BOARD OF COUNTY COMMISSIONERS FOR JEFFERSON COUNTY COLORADO;
TED MINK, in his official capacity as Jefferson County Sheriff only;

JAMES BRILL, individually; and

GINA BATTENHOUSE, individually,

Defendants.

ORDER

This matter is before the Court on a number of motions filed by the defendants: (1)
Defendant<orrectional Healthcare Companies, Inc. d/b/a/ “Correctional Healthcare
Management, Inc.,” Correctional Healthcare Physicians, P.C., CHC Compganigdames
Brill, and Gina Battenhouse’s Motion to Dismiss, or in the Alternative, Stidkedds of
Plaintiffs Amended Complaint [ECF No. 48]; (2) Jefferson County Board of County
Commissioners’ and Jefferson County Sheriff Ted Mink’s Motion to Dismiss FfaiRirst
Amended Complaint [ECF No. 50]; and (3) Defendants’ Joint Motion for Spoliation Adverse

Inference Instruction Related to the Plaintiff's Destruction of his Redaldarnal of the Events
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Underlying his Lawsuit [ECF No. 53].The Court exercises jurisdiction over the federal causes
of action pursuant to 28 U.S.C. 8§ 1331 and asserts supplmersdiction over the state law
claim pursuant to 28 U.S.C. § 1367.
BACKGROUND

For purposes of the pending motions, the Court must accept thpleadied factual
allegatiors contained in the plaintiff's First Amended Complaint [ECF No. 42] as true. M
McGill alleges that he suffered a stroke while serving a sentence in the Jeffersuy C
Detention Facility. In spite of showing clear signs of stroledendants’ employeesfused to
hospitalize him or provide him with other emergency medical care for 16 hours.

More specifically, Mr. McGill alleges that on the morning of September 17, 2012, he
began to feel dizzy and reported having a headache to jail staff. He was brought ¢tfzavn t
medical unit staffed by Correctional Healthcare or “CHC” personwlere he was told that he
was probably dehydrated, instructed to drink water, and then sent back to his “pod” talrest unt
dinner. Mr. McGill continued to feel dizzy and, on his way to dinner, he slipped and missed the
bottom step of the stairs. He was then brought to medical in a wheelchair. At about 5,06 p.m
Matt Killough, PAC, evaluated Mr. McGill and diagnosed him with either migraine associated
vertigo or benign paroxysmal positional vertigo. No doctor came to see Mr. Mt il aime.

At 5:40 p.m. Mr. McGill was moved to a new “cave” (a group of beds within a pod). Mr.
McGill was having so much trouble balancing that two other inmates had to assistthem in

housing move. Mr. McGill and another inmate, Gilbert Renteria, told affaier, Deputy

! There is also one riggending motion filed by the plaintiff, Plaintiff's Motion to Amend Complaint t
Add Punitive Damages Remedy Under State Law Negligence Claim [ECF No. 83, with be

addressed in a separate order at a later dditere are two non-ripe motions [ECF Nos. 96 & 98] that will
be considered once thaye fully briefed

2 Technically Mr. McGill’s symptoms began about 28 hours before he receivagency medical
attention, but his symptoms did not present a clear sign of stroke for apatelyi 12 hours after onset.



Powell, that Mr. McGill needed help. Deputy Powell responded that Mr. McGill wouldtbave
wait for a nurse who would be by shortly to pass out medications. While sitting in theooom
space waiting for the nurse, Mr. McGill's symptomardatically escalated. Vance Goetz,
another inmate, came over and found that the right side of Mr. McGill's face aaly pl
drooping, and that his speech was slow and slurred. Mr. Goetz told Mr. McGill that hedbelieve
he was having a stroke.

Mr. McGill then decided to call his wife to see if she could call the jail and help him get
medical attention. Mr. McGill had difficulty walking to the phone such that Mr. Guedzo
assist him and then help him dial the numbers. The phone call, which began at 8:36 p.m., lasted
15 minutes. During the call, which the Court has heard in its enfiMtyMcGill is slurring his
words. He says, among other things: “I think | had a stroke today”; “I keep t#léng they
keep taking me downstairs and, and nohdanything”; “Something is really wrong”; “Jen, I'm
scared”; “I can’t feel anything . . . [unintelligible] . . . my whole right sglike numb. | can'’t
talk. You don’t know how hard it is to even talk”; “I need help”; and “I'm scared to death.”
[ECF No. 89 Exhibit 2 (CD with recording)]. Mr. McGill's wife, Ms. McCracken, repdigte
told Mr. McGill that she could not understand Hinid. Seemingly frustrated, Ms. McCracken
pressed Mr. McGill to ask for help directly, saying “Obviously they cadryethe way that

you’re talking something is wrong.ld. Mr. McGill told his wife that his symptoms started that

% A recording was delivered on a compact disc as Exhibit 2 in ECF No. 89. Thougttaigmbrtions

of the call are quoted in the Amended Complaint [ECF No. 49 af-67], the Court cites directly to the
recording on file. At the motion wismiss stagéhe district court may consider documents referred to in
the complaint if the documents are central to the plaintiff's claim andatliegpdo not dispute the
documents’ authenticity. Jacobsen v. Deseret Book Cp87 F.3d 936, 941 (10th Cir. 2002).

* Upon listening to the recording, the Court also finds that much of Mr. McGil¥ech is quite difficult
to understand; at certain times it becomes unintelligible.



morning at 8am (12 hours earlier), and that his symptoms were “just getting wdrsese.”
Id.

At the end of the call, Mr. Goetz spoke to Ms. McCracken directly and told her that
“[sJomething is definitely wrong. His speech and he is having a hard tinkéngyal. . it could
have been a mirstroke.” Id. After securing medical help for Mr. McGill, Mr. Goetz continued,
“It's definitely his right side. | mean his whole right side. He is slurring his words, and his
mouth, when he talks, like his right side is dragging, you know. And when | just got him up out
of the chair, he wanted to [unintelligible] to the phone and give you atalike his right side
is not working that well.”Id. He said that when he first saw Mr. McGill that night he “was
shocked because [Mr. McGill] couldn’t even talk he was slurring . 1d..”

During the call Nurse Daria Arthur and Deputy Powell bdlMr. McGill into a
wheelchair, while Mr. Goetz (as can be heard on the call) tells the nurse “| éhhddra stroke”
and “It's the right side, the whole right side of his bodid” Mr. McGill was brought back to
medical and seen by the charge nu@ea Battenhouse, RN, at some time between 8:50 p.m.
and 9:15 p.m. Mr. McGill told Nurse Battenhouse that he thought he was having a stroke, and he
asked to see a doctor and go to the hospital. Nurse Battenhouse allegedly responded: 8Are
doctor? Have you had a stroke before? What do you know about strokes?” First Amended
Complaint [ECF No. 42] at { 73. According to the plaintiff, despite his slurring, dmugét-
side movement, and repeated statements about having a stroke, Nurse Battecklmssty or
deliberately did not chart his symptoms to their full extédt.at  76. Instead, she charted: “I/D
brought to medical with c/o dizziness/anxiety. 1/D brought in wheelchail/D .states tingling

feeling on right side.”ld. at § 77. She did not note that Mr. McGill's face was drooping and,



allegedly, falsely reported that his gait was normal and that he could walk arouadrthdd.
at 1 7879. At this time, Mr. McGill was sent back to his pod.

Another inmate, Mike Moore, approached Mr. McGill in the pod. Mr. Moore had
previously been a paramedic. He asked Mr. McGill to smile and saw that ordytthielé of his
face moved normally; he saw drool coming from the right side of Mr. McGilbatm He also
asked Mr. McGill to try squeezing his hands and noted that his grips were unequal, keall
witnessed Mr. McGill having trouble walking, finding that he had rgjde weakness. Mr.
Moore told Mr. McGill that he was “watching him have a stroke,’at 91, and convinced
Deputy Powell to send a nurse. When Nurse Arthur arrived, Mr. Moore remarked, y@an't
see that he is displaying all of the signs of a strode?at  93. Nurse Arthur responded
“something to the effect of ‘I'm just here to give him an ibuprofeia.; and performed no
assessment of her own.

Mr. Moore continued to advocate for Mr. McGill and was subsequently told to mind his
own business or be subject to jail sanctions. Another inmate, Mr. Renteria, also atleacate
behalf of Mr. McGill. At one point Mr. Renteria approached Deputy Powell and said “Y@u gu
are screwing this up, he is having a stroke right naw.’at § 97. Close to midnight, Mr. Moore
and Mr. Renteria finally convinced Deputy Powell to take Mr. McGill back to raédist
approximately 11:54 p.m., Mr. McGill tearfully told Rachel Conner, LPN, thattitikel his
whole right side was dead, that he just wanted to see a doctor, and that he needed to go to the
hospital. These statements are allegedly reflected in Nurse Connerts fp®idat 1 99.

Nurse Conner also noted that Mr. McGill had “guarded gait” and “slowed” spédcat § 100.
Yet, whenMr. McGill was unable to walk to the bathroom, Nurse Conner told him “We know

you can do it, we aren’t here to take you to the bathrodch.at § 101. At some point thereafter



Nurse Conner gave Mr. McGill a cup with liquid to swallow. Mr. McGill told her thatdugdc
not swallow, which prompted Nurse Conner to dump out the liquid. At no time was a doctor
called to evaluate Mr. McGilll.

At 1:59 a.m., Nurse Battenhouse reported that Mr. McGill was complaining osragd
issues, but she failed to chart any other complaints or signs of stroke, insteagl“Nio hx
[history] of stroke or TIA.” Id. at § 105. She then sent Mr. McGill to the Special Housing Unit
(“SHU”) until he could be seen by a doctor. The SHU room in which he was placed had one
mattress bed, which was occupied by another inmate. Mr. McGill was not giveh(ddwoee
with a mattress) or other type of mattress and was thereafter left to lie @mntirete floor of the
SHU until morning. At some point during the night Mr. McGill began to yell that he needed
help, that he was dying, and that he needed a doctor. Instead of receiving mietitahdte
allegedly was told to “shut up” by Nurse Battenhouse and at least one jadloffiiciat  109.

At 5:42 a.m. Nurse Battenhouse reported that Mr. McGill had been sleeping, and that he
was able to eat his breakfast. According to the plaintiff, he did not sleephatalight, and he
was also unable to swallow liquid or food (and therefore could not have eaten his brebldast).
apparently reported his inability to swallow to Nurse Battenhouse, but sheptitted that he
was “swallowing just fine.”Id. at § 112. She also reported “I/D weak on right side” but wrote
that Mr. McGill was “able to ambulate.ld.

Later thatmorning there was a shift change wherein Nurse Battenhouse was replaced by
Nurse Guthrie. At about 7:38m, Nurse Guthrie reported: “Patient is found standing in cell at
door. The patient is tearful and states that he believes he is having a Sttdkat™ 117 see

id. at § 122. She assessed Mr. McGill, noting that his grips were not equal. Nurse &@sohrie

®> According to the plaintiff, this was the first time that his staterriatshe was having a stroke (which
he had been making since 8183dn.the night before) were noted in the medical records.



wrote that she gave Mr. McGill a teaspoon of water, and that he “handle[d] witbedut
coughing.” Id. at  118. Yet, Mr. McGill allges that he was actually unable to swallow the
water, and that he told her that “it feels like my face is in my lagh.’at  121. During this
assessment, Mr. McGill's blood pressure was reported as 154/100. His basepiaally/ty
around 120-130/80.

Nurse Guthrie called James Brill, M.D., to assess Mr. McGill. At around M0 @ver
an hour after being called and over 12 hours afteMcGill allegedly presented clear stroke
symptoms, Dr. Brill evaluated Mr. McGill. He reported that Mr. Mc@iés complaining of
“difficulty moving right side and difficulty with speech.ld. at  126. He added that Mr. McGill
was “tearful” and “frightened,” and that he was “not moving right arm spontalyesmncs
slurring speech.”ld. at  128. He found thr. McGill had “[r]light central facial weakness,
weak right should shrug and turn of head to right. Weak right arm with pronator dytit] [eg
is weak but not as weak as the arrtd” at  129. At this point Dr. Brill called in nursing staff
and, in front of Mr. McGill, yelled at them for ignoring an obvious stroke.

At 9:45 a.m. Dr. Brill ordered an outside evaluation of an MRI. An ambulance was not
called, and no other emergency measures were taken. Instead, Mr. McGill wasfeanand
shackéd in a van on the way to the outpatient wing of Lutheran Medical Center. Because he
was unable to move his right side, Mr. McGill could not sit up and would sometimes fall and
slide across the van. Instead of being assisted by prison officials, the si@pthie van laughed
at him, and one said “something along the lines of: ‘[Y]ou can stop pretending, ygeitarg
what you wanted.”Id. at § 141.

After arriving at Lutheran Medical Center the MRI was perfornaed its resultsvere

discussed with Dr. Brill. At this point it was approximately 1:00 p.m. The MRI red@ale



“acute left pontine infarct,” showing that Mr. McGill had suffered an ischetroke. 1d. at 1
144, 146. At this point Mr. McGill was brought to the emergency room. In all, it took over 16
hours after Mr. McGill started showing signs of a stroke (and making congplaatthe believed
he was having a stroke) for him to receive emergency medical treatment.

After being hospitalized, jail deputies allegedly refused to allow MxGM to
communicate with his wife. They also refused to communicate with his wife on hi§ bEha
night before Deputy Powell had told Ms. McCracken that Mr. McGill was fine do#sen what
he had heard from medical personnel). No one had sineel 84d. McCracken, even after Mr.
McGill was brought to the ER. In fact, Ms. McCracken went to the jail the nextitagame
day Mr. McGill was hospitalized) to see him. When she arrived, jail staff tolth&eMr.

McGill was no longer there, that he had been sent to the hospital, but that it wasn'rgenemne
or she would have been notified. Jail staff also told her that it was “against’ polgiye her
information regarding her husband’s medical care, even though she was listedrasrigisncy
contact. Id. at 1 158. No one would tell Ms. McCracken where Mr. McGill was hospitalized,
forcing her to colczall hospitals in an attempt to find him.

Jail staff repeatedly told Ms. McCracken that their policy required thamMd@ill fill
out an authorization form before they could disclose any information to her. Yet Mill Ma&
never presented with this form, even though he repeatedly asked to be given wbhatever f
were necessary so that he could communicate with his wife. Several dayshedss=dir.
McGill could reach his wife, which he managed to do by surreptitiously using a hqsyiee
that he was supposed to be using to order a meal. Ms. McCracken immediately ttaane
hospital to see him, but after a few minutes she was ordered to leave by one ofidujasis.

The next day Mr. McGill was transferred to Boulder Community Hospital. Once,agai



information was given to Ms. McCracken, and Mr. McGill was not permittedltdis family

from the hospital. Only after Mr. McGthreatened to check himself out of the hospital against
medical advice (because he knew he could call his wife from the jail) did uppkjaliégtaff
permit Mr. McGill to call his wife.

At the time of filing his First Amended Complaint (Januarg@®14), Mr. McGill
continued to suffer from some right-sided paralysis, to walk very slowly, to hificeltly with
speech, and to speak very slowly. He alleges that his right hand and grip remly seve
compromised, and that his rotator cuff on his right side is damaged such that he haarsignif
trouble lifting his right arm. His right hip and hamstring are difficult for him tqg asd he has
had to relearn a gait, both of which make walking much more difficult and slow. Hiswast
nerves havéeen affected, making him feel constantly dizzy. This dizziness requires him to
wear a neck patch to treat his symptoms, but the patch has a host of side efledisg
constant irritation of his skin, callousing, pain, and significant discomfort. Ylebutithe patch
Mr. McGill is so dizzy he can hardly walk. While Mr. McGill has undergone extensive
rehabilitation, his treating physician and other medical professionals havaéaf him that his
recovery has hit a plateau, and that it is expetiadhe will have these persisting symptoms for
the rest of his life. He has also been told that he will never return to work. NotabMcRill
is in his mid40’s.

Mr. McGill has pled four claims for relief in his present suit. He alleges thatg1) th
individual CHC Defendants violated the Eighth Amendment prohibition against cruel and
unusual punishmerft(2) the Jefferson County Defendants and the (non-individual) CHC

Defendants violated the Eighth Amendment prohibition against cruel and unusisainpent;

® This claim appears to only be asserted against Defendant Battenhouse, as Mhado@iluntarily
dismissed this cause of action as against Dr. BeeECF No. 58].



(3) the Jefferson County Defendants and the CHC Defendants violated his Fourteenth
Amendment due process right to familial association; and (4) the CHC Defencladts a
negligently in providing him with inadequate medical care. The defendantsespanded with
two motions to dismiss as well as a motion for an adverse inference instrucgdrobasad
faith spoliation.

ANALYSIS

A. CHC Defendants’ Motion to Dismiss or, in the Alternative, Strike Portiors of the

First Amended Complaint [ECF No. 4].

The CHC defendants ask the Court to dismiss the claims against them for fafilera to
“short and plain statement of the claim showing that the pleader is entitled to reliefjuared
by Fed. R. Civ. P. 8(a)(2). They argue that this rule establishes “a @ailihgot a floor” such
that all that is permissible “isgeneralized statement of the fafrtam which the defendant may
form a responsive pleading.” [ECF No. 48 at 3] (emphasis in defendants’ Gitef)e is some
irony here. After plaintiff filed his original complaint, both sets of defendfdets motions to
dismiss for failure to state a claim. In response to the Jefferson Couetyldefs’ motion,
plaintiff requested that, at a minimum, hegdegmitted to amend his complaint to add more
details. The magistrate judge granted leave to amend, which led to the filinghaffidai
Amended Complaint. Now the CHC defendants complain that this version is too long and too

detailed.’

" Ashcroft v. Igbal556 U.S. 662 (2009) arigell Atlantic Corp. v. Twomb\650 U.S. 544 (2007)
changed the landscape with respect to a plaintiff's complaint. It seems to haneebegarly inevitable
after those cases that defendants seek dismissal for failure to state a claiRuliede(b)(6), arguing
that the plaintiff has not pled sufficient facts to state a plausible claiticipating such mtions (or in
reaction to them), plaintiffs commonly file complaints or amended complaattans long and detailed.
Without endorsing the filing of excessive complaints, perhaps an ovésretxigbal and Twomblyit
seems to me that the defense s brought this upon itself to some degree with excessive motion

10



The Amended Copiaint is certainly long- 46 pages containing 317 separately
numbered allegations. It is not a “short and plain” statement of the claimsasridally have
understood those terms. But, while it is probably longer than it needed to be, | do nabfind i
berambling, unfocused, or full of irrelevant detail. It lays out facts thatydf, tare undoubtedly
concerning. | am not persuaded that it would advance the case or the cause objsstiee t
the Amended Complaint and send plaintiff's counsel back to the drawing board to try to find a
version that is detailed enough but not too much.

In the alternative to striking the whole complaint the CHC defendants ask thet@ourt
strike certain portions of it under Fed. R. Civ. P. 12(f). That rule peoaurts to “strike from a
pleading an insufficient defense or any redundant, immaterial, impertinescmtalous
matter.” In particular, the defendants ask me to strike 1 222 and 224-232 of the Amended
Complaint. These paragraphs discuss negative online reviews of CHC empld3225 (1
previous cases that were filed against CHC (apparently in another juoisgartd information
developed in those cases (1 224-29); amédicalsituation involving another inmate in the
Jefferson County Detentidracility (11 236-32).

Under the style of pleading with which | grew up in the practice of law, | would be
inclined to agree that this level of detail is unnecessary in a complaint. Butlgaésothat these
allegations are potentially relevarh paticular, they go to whether the CHC entity defendants
had a policypractice or custom ofproviding inadequate medical care to inmates in facilities
nationwide. These allegations go to the merits which are not before the Court at this tune. B

giventhe level of pleading detail that is demanded of plaintiffs generally andamsifpin

practice. In their motion the CHC defendants cite a number of cases pradedimiplyandlgbal that
today are largely out of date.

11



particular, | am not persuaded that these paragraphs are so immater@minent that they
need to be severed from the Amended Complaint.

The CHC defendants suggest that these allegations are “extremely prejletiaizdd
they are likely to create adverse publicity” for them. [ECF No. 48 at 7]. Thdiecaaid of
many lawsuits and is not, in itself, a reason to strike uncomfortable allegafilne CHC
defendants take this argument one step further and suggest that publicity arisingegsem
allegations could prejudice the jury pool against CHC: “To allow these paragraphs in the
Amended Complaint could lead to additional media reports that would paibetbedants in an
even worse light, taint the potential juror pool, and consent to Plaintiff’'s sendiatianaf his
allegations.” [ECF Nol. 48 at 9]. That is pure speculation, at best. Even if the local media
chooses to publish something about this case, and even if it casts CHC in a bad lightd hav
reason to suspect that we cannot find seven jurors whose impartiality has notritedrbta
media coverageFrankly, this argument, essentially grasping at straws, tends to dinfieish t
credibility of the CHC defendants’ arguments as a whole.

B. Jefferson County Board of County Commissioners’ and Jefferson County Shefif

Ted Mink’s Motion to Dismiss Plaintiff's First Amended Complaint [ECE No. 50]

This motion asks the Court to dismiss the pldisthmended Complaint under Fed. R.
Civ. P. 12(b)(6) as against the Jefferson County Board of County Commissioners asdrileffe
County Sheriff Ted Mink (the “Jefferson County defendants”). The defendantstasser
following five grounds in support of ¢hmotion: (1) the plaintiff's claims regarding improper
medical treatment or misdiagnosis were medical negligence claims that did not reséeteth
of a constitutional violation; (2) the plaintiff has failed to identify any policyctca, or custom

underlying his constitutional claims; (3) the plaintiff lacks standing to state a dawrofation

12



of his right to familial association; (4) the plaintiff fails to state a claim for violationsafidgiht
to familial association; and (5) the Board ofudty Commissioners is not a proper party.
Notably, none of the CHC defendahtssfiled a 12(b)(6) motion on any of these grounds.
Therefore, the Court only addresses the sufficiency of the pleadingy asldie to the
Jefferson @unty cefendants.

| begin with the fifth argument. Under Colorado law, “[i]t is the duty of the board of
county commissioners, as often as they deem necessary, but at least once, &mmuzikg
personal examination of the jail of its county, its sufficiency, and the managémesof and to
correct all irregularities and improprieties therein found.” C.R.S. § 17-26-126. Howgheer, “
Board does not exercise managerial control over either the sheriff or émtiaetenter and its
staff.” Terry v. Sullivan58 P.3d 1098, 1102 (Colo. Ct. App. 2002). The Board does not have a
duty to ensure an inmate’s safety at a detention ceSt=.e.qgid.; Frazier v. JordanNo. 06-
1333, 2007 WL 60883, at *6 (10th Cir. Jan. 10, 2007). That saidjr&iff may state a claim
agairst the Board by describing an unconstitutional policy or custom in place at aatetent
center that was implemented established by the Board of County Commission8es e.g.
Frazier, 2007 WL 60883 at *6Kershaw v. RobinsgNo. 09CV-01872-BNB, 2009VL
2957304, at *2 (D. Colo. Sept. 15, 200%).Carranza Reyes v. Park Cnty. Bd. of Cnty.
Commis, No. 05CV-377\WDM-BNB, 2007 WL 2381405 (D. Colo. Aug. 17, 200the late
Judge Millerwrote (and | agredhat “[s]imply entering into a contract . . . is not sufficient to
establish a ‘policy,” where the Sheriff and his staff, not the Board, had the authorit
determination how . . . [the inmates] would be treatdd.”at *8. Notably Mr. McGill alleges
that theBoard’scontractwith CHC incentivizeg(but does not in and of itself establish) a policy

or practice favoring delay in the provisioneshergency medical care to inmates. Because the

13



contract did notirectly create the allegedly unconstitutiopalicy the Board cannot be found
liable for implementingt. The Board of County Commissionershsreforenot a proper party,
andall claims against it areereby dismissewith prejudice.

Moving along to the familial association arguments, bothetaihisstage of the case
First, the Jefferson County defendants argue that Mr. McGill has no standingg@uiori
interference with familial association claim because he suffered no actugl ifijue defendants
rely on a small portion of Mr. McGill's Amended Complaint where he allegeghmit on the
Do Not Resuscitate (“DNR”) list without his knowledge or consent. Once Mr. McGilll
discovered the mistake, he rectified it; he was never harmed by theleagvee that those
allegationsalone would not confer standing. However, the DNR mistake is not the only injury
thatMr. McGill's alleges He claims that he “suffered emotional distress, upset, anxiety, and
worry” during the time he could not contact his wife. Amended Complaint [ECF No. 42] at |
197. Thee allegations are sufficient to state an actual irgad/confer standing.

Further, Mr. McGill sufficiently pleadslaim of interference with his right to familial
association.The right of familial association fproperly based on the ‘concept of liberty in the
Fourteenth Amendmerit Griffin v. Strong 983 F.2d 1544, 1547 (10th Cir. 1998itation
omitted) The right inheres in the substantive due process protections that safeguard individuals
from arbitrary ats depriving them of life, liberty, or propertfaee id. The 14th Amendment
protects the intimate associational right between spo&ssSuasnavas v. Stovelr96 F. App’x
647, 655 (10th Cir. 2006) (unpublished) (citifugjillo v. Bd. of Cnty. Comm’rs of Santa Fe

Cnty, 768 F.2d 1186, 1190 (10th Cir. 1985)).

14



“[A]n allegation of intent to interfere with a particular relationship protebtethe
freedom of intimate association is required to state a claim under section T98@16, 768
F.2d at 1190.

Not every statement or act thhasultsin an interference with the rights of intimate

association is actionablérather, to rise to the level of a constitutional claim, the

defendant mudirecthis or her statements or conduct at the intimate relationship with
knowledge that the statements or conduct will adversely affect that reltagions
Griffin, 983 F.2d at 1548 (citingrujillo, 768 F.2d at 1190) (emphasis in original).

In this case, Mr. McGill has alleged that the jail deputies refused to hitowo
communicate with his wife and refused to communicate with his wife for him while ienwa
critical condition inthe hospital. Amended Complaint [ECF No. 48] at | 15&ther, Mr.

McGill alleged that jail staff told his wifeMls. McCrackenthat it was “against policy” to inform
her about her husband’s medical care even though she was listed as his emergericycaita
1 158. Her repeated requestsr information over the next several days were “purposely
ignored.” Id. at T 159.Mr. McGill also claimsthat individual deputies were “specifically
prevented from presenting Mr. McGill” with the necessary forms that would hadeeinhim to
confact his wife, in spite of his requests$d. at 11 16362. Mr. McGill was kept from
communicating with his wife for days, all the while Ms. McCracken was left witaoy
information as to Mr. McGill's whereabout&urther jail deputies forceds. McCrackerto

leave the hospital jushinutes after she came to visit, after days of searching for her husband
Id. at 1 167. After discovering that Ms. McCracken knew where her husband was letied) tre
the jail transferred Mr. McGill to a different hospital amte again refused to tell Ms.
McCracken where he had been také&h.at  168. According to Mr. McGilf[f]inal decision

makers and delegated final decision makers intentionally determined ing@isatao allow

Ms. McCracken to know what had happened to her husband or where he was, pretending they

15



did not have the notification forms they required when in fact Ms. McCracken veabdsthe
person to be notified within [the jail's] systemld. at  238. According to Mr. McGill, in
performing these acts tlefferson County defendantgentionally interfered with his marital
relationship and therein caused him actual harm.

The JeffersorCounty defendants respond to all of these allegations by stating that Mr.
McGill's allegations‘fall well short of demonstrating the alleged [jail] policy is invalid or not
rationally related to a legitimate penological concern.” [ECF No. 50 at 13]. Shat an issue
that | address @ahe motion to dismiss stag&he defendantsarguments based in the
contentionthat substantial deference is afforded to the government in the context of jall
administration. It is true that this claim, like all otf@urteentrAmendment claims, requires a
balancing of the plaintiff's interests against the relevant state intef&s¢sGriffin 983 F.2d at
1547. Howeverthistest is more aptlgpplied ina motion for summary judgme(t there is no
genuine and material dispute of fagt)presented to a jury at trial. At this stagéehe litigation
all thatis requireds sufficient factual allegations that state actors intentionally interfered with
the plaintiff’'sright to familial association. Mr. McGill meetisis low threshold.

Next, the Jefferson County defendants argue that Mr. McGill's efalib indifference
claimsrelating to his medical treatment on the night of his steskeactually negligence claims.
| agree, of course, that the Jefferson County defendants are not medicsgipnafis and cannot
be accused of medical negligend®lotably, the claims of deliberate indifference in providing
medical care to Mr. McGill were only asserted against the individual CiHdints, who have
not moved to dismiss them under Rule 12(b)(@h)s reasoning, howevedoes not necessarily
apply b claimsthatgo to whether a policy, practice, or custom was in place that contributed to

the furnishing ottonstitutionally inadequate medical carghe jail Regarding the policy,
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practice or custom argumeMy. McGill makesvarious allegations agast the Jefferson County
defendants about their supervision and training of medical personnel, butithese
misconceive the role of the Sheriff (who has no expertise in the practice of mexdlioumesing)
or are purely conclusory allegations that @murt need not accep&ee, e.gFirst Amended
Complaint [ECF No. 42] 1 206, 207, 213. The only allegations that are sufficient to survive
dismissal at this stage, and then just barely, are those that allege tledftetts®d County
defendants have creatBdancialincentives that discourage appropriate hospitalization of
inmatesas well asanctions for instances of improper care, and that the Jefferson County
defendants have a policy in platatinterferedwith Mr. McGill’s right to familial association.
Seed. at 11 218, 236 and 237.

At bottom, | must follow the admonition that a “district court’s dismissal of a civil rights
complaint on a 12(b)(6) motion is scrutinized with special caRetty v. Cnty. of Franklin,
Ohio, 478 F.3d 341, 348 (6th Cir. 2007) (citation and internal quotation marks omitieel).
Court cannot dismiss the claims against the Jefferson County defendantsaftdesding the
factual allegations as true, there is no plausible claim on the faceé#ungs. A plausible
claim is a claim that “allows the court to draw the reasonable inference thatehdafdfis
liable for the misconduct allegedAshcroft v. Igbgl556 U.S. 662, 678 (2009At this stage in
the litigation, Mr. McGill hagto the extent noted) met this low burden.

C. Defendants’ Joint Motion for Spoliation Adverse Inference Instruction Reldéed to

the Plaintiff’'s Destruction of his Recorded Journal of the Events Undevling his Lawsuit

[ECFE No. 53].

The final motion filedby the defendants asks the Court to issue an adverse inference

instruction with respect to the plaintiff's failure to disclose a voice recqgrol certain events
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underlying this lawsuit and subsequent destruction of said recording. Suchsrek&time in
nature and only rarely granted.

“Spoliation is the destruction or significant alteration of evidence, or failureesepre
property for another’s use as evidence in pending or reasonably foresdggttierli” E.E.O.C.
v. Dillon Companies, Inc839 F. Supp. 2d 1141, 1144 (D. Colo. 2011) (internal quotation marks
and citation omitted). “A court has both inherent power as well as authority under Fed. R. Ci
P. 37(b)(2) to sanction a litigant for the destruction or loss of evidetde First, he Court
must determine whether the evidence would have been relevant to an issueldt tHat.
would have been, “sanctions are appropriate when (1) a party had a duty to phesexdence
because it knew, or should have known, that litigation was imminent, and (2) the other party was
prejudiced by the destruction of the evidenclel” “[T]he general rule is that bad faith
destruction of a document relevant to proof of an issue at trial gives asdriterence that
production of the document would have been unfavorable to the party responsible for its
destruction.” Aramburu v. Boeing Cp112 F.3d 1398, 1407 (10th Cir. 1997Mherefore, [t]he
adverse inference must be predicated on the bad faith of the party destroyingtis.réd.
“Mere negligence in losing or destroying records is not enough because it desappmt an
inference of consciousness of a weak case.(citation omitted). The Court has reviewed the
briefs and the attached exhibits submitted by the partiesradgithat the defendants have failed
to meet their burden of showing that the recording was destroyed in bad faith. TEhehefor
motion is denied.

Following hospitalization for his stroke Mr. McGill began seeingiABhultz, DO, at
Foothills Family Medktine in Wheat Ridge, Colorado. On the advice of Dr. Schultz Mr. McGill

made a threpart voice recording discussing the events that took place surrounding his stroke.
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Dr. Schultz recommended that he make this recording “so he doesn’t have to relive [the
experience] on a regular basis.” [ECF No. 53-1 at 4]. According to Mr. McGill he rreueds
these recordings with his attorney. January 8, 2014 Deposition of Kenneth McGilIN&&3-

3 at 4] at 134:18-19. His attorney also stated that she “never kn[ew] about the recoidings.

at 139:16-17 [ECF No. 53-3 at 8]. In fact, Mr. McGill stated that he forgot about the resording
until just a few days before his depositidd. at 139:1; 139:12—-15. When defense counsel
asked if Mr. McGill could produce these voice recordings, he responded that he was not sure
whether he still had copies of them. In particular, he said that had experiencecmpuihl

his iPhone requiring him to “get it switched out” but that he believed all of hidiileédeen

backed up.ld. at 139:8-11. However, he was not positive that the files had synced with his
computer.ld. at 139:1-5. He also could not remember whether he had deleted one of the
recordings after listening to it and not liking how it soundiedd at 140:6—9 [ECF No. 53-3 at 9].
Notably,very limitedtestimony was elicited regarding the content of the recordidgéense
counsel asked Mr. McGill, “And that’'s a version of what took place on September 17 and 18 and
thereafter?to which Mr. McGill repled “I believe sd 1d. at 134:11-13 [ECF No. 53-3 at 4].

In the end, Mr. McGill was unable to track down copies of these three recordings.

The Court finds that the defendants have not met their burden of showing that the loss of
these recordings shouldsult in an adverse inference instruction against the plaiRi#suming
(without deciding}hat thevoice recordings would have been relevant to an issue at trial, without
eliciting testimony orthe content of the recordings tthefendants are unalie showthat they
have beeprejudiced by the loss. Evensupposinghe defendants wepaejudiced, the
defendants have also not shown that Mr. McGill destroyed or lost these recordingi$aiha

According to his own testimony, the honesty of which this Court has no reason to doubt, Mr.
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McGill may have deleted one of the three recorslingcause he did not like how it sounded
upon listening to a 30-second clip of it. at 140:6—-12 [ECF No. 53-3 at 9]. Further, any loss
of the recordings appears to be due to a mistake or oversight when Apple backed up Mr.
McGill’'s iPhone. The defendants cattestthat the loss and possible deletion were made in bad
faith, but they have not persuaded this Court. Therefore the motion is denied.
ORDER

For the foregoing reasons, Defendants’ motions at Docket Nos. 48 and 53 are DENIED
Defendants’ mtion at Docket No. 50 is GRANTED in part and DENIED in part. The motion is
granted only to the extent that Defendant Board of County Commissioners fesaef@ounty,
Colorado is herebRISMISSED WITH PREJDICE.

DATED this 27" day of June, 2014.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States District Judge
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