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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 13-cv-01154-RBJ-KMT

CORY COOPER,
Plaintiff,
V.
ART DUCHARME, Program Supervisor for Therapeutic Community at San Gadogctional
Facility, individual and official capacities, and
DAVE BOOTH, Program Director of Therapeutic Communities for the ColoraggmBment of

Corrections, individual and official capacities

Defendants.

ORDER

This matter is before the court on the September 26, 2013 Minute Order (Doc. No. 24)

granting Plaintiff an extension of time to file a response to Defendants’ MotiDismiss

Complaint (Doc. No. 20theNovember 6, 2013 Minute Order (Doc. No. 26) strikPlaintiff’s
“Amended Prisoner’s Civil Rights Complaint” (Doc. No. 25 [Am. Compl.]), Biantiff's

November 11, 2013 Letter (Doc. No. 27 [Nov. 11, 2013 Letter]). For the following reasons, the
court reconsiders its September 26, 2013 and November 6, 2013 Minute, @Gridstates

Plaintiffs Amended Complaint, and denies Defendants’ Motion to Dismiss as moot.

PROCEDURAL BACKGROUND

Plaintiff's original “Prisoner’s Civil Rights Complaint” (Doc. No.[@rig. Compl.) was
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filed on May 1, 2013. After waiving service and receiving an extension of time to answer or
otherwise responagséeDoc. Nos. 11 & 19)Defendants filed their Motion to Dismi€omplaint
on September 11, 2018€Mot. Dismiss).

On September 25, 2013, Plaintiff filed a “Petition for Extension of Time.” (Doc. No. 22.)
Plaintiff soughtan extension of 30 days to complete his “repl. fesponsgpacket” which was
to include “(2) petitioner’s reply [sic] to defendants’ motion to dismiss (2) wdad Complaint
(3) Petition forleave to file Amended Complaint, etc.ld(at 1.) Plaintiff sought this extension
primarily because he had limited access tqotieonlaw library. (Id.) However, Plaintiff also
stated that he had “received a mailing from the Court stating thai@nmdismiss has been sent
by defendantdsic] and this Petitioner has to Amend His complaintd. &t 2.) The court granted
Plaintiff's Petitionand extended the deadline for Plaintiff to respond to Defendants’ Motion to
Dismiss to November 4, 2013. (Sept. 26, 2013 Minute Qrder

On October 30, 2013, Plaintiff filed his Amended ComplaiseeAm. Compl.) On
November 6, 2013, the cowntered its Minute Ordestriking Plaintiffs Amended Complaint.
(SeeNov. 6, 2013 Minute Order.)n that order, the court noted that Fed. R. Civ. P. 15(a) allows a
party to amend its pleading once as a matter of course within 21 day®afteg sf a responsive
pleading or 21 days after service of a motion under Rule 12, whichever is e#dlierSe€ also
Fed. R. Civ. P. 15(a)(1)At the time, the court did not construe Plaintiff'siBet for Extension of

Time to be sekng an extension of the Rule 15(&) deadline for filing an amended pleading as a

1 On May 13, 2013, Magistrate Judge Boyd N. Boland directed Plaintiff to file a Supplenhésit t
original Complaint.(SeeOrder, Doc. No. 5.) This Supplement was filed on May 30, 2014. (Doc.
No. 6.)
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matter of courseAs such, lecause Defendantglotion to Dismiss Complaint was filedore than
21 days prior to October 30, 2013, the court fotlhrad Plaintiff's Amended Complaint was filed
beyond the time tamendhe pleadingas a matter of cours€ld.) Thereforethe court struck the
Amended Complaint.Id.)

Plaintiff then filed his November 11, 2013 Letter. Plaintiff sought clarifoceftiom the
courtas to whyit struck his Amended Complaidespite granting hiran extension of time to file
a respase to Defendants’ Motion to DismisSeeNov. 11, 2013 Letter.Plaintiff also expressed
concern over whether this cdsad been dismissedSde id. The court did not respond to this
letterbecausét generally does not respond to letters submitted directly to the Bet.
D.C.COLO.LCVR 77.2.

ANALYSIS

“Prior to entry of final judgment, district courts have the inherent powerdoalamend
interlocutory orders.”Nat’l Bus. Brokers, Ltd v. Jim Williamson Prods., Idd.5 F. Supp. 2d
1250, 1255 (D. Colo. 20003ge alsd-ye v. Okh. Corp. Com'n516 F.3d 1217, 1224 n. 2 (10th
Cir.2008)(citation omitted).“This inherent power is not governed by rule or statute and is rooted
in the courts equitable power to process litigation tfust and equitable conclusiériNat. Bus.
Brokers 115 F. Supp. 2d at 1256 (citation angkrnal quotation marks omittedjThus, a court
can alter its interlocutory order even where the more stringent requiteapplicable to a motion
to alter or amend a final judgment under Rule 59(e) or a motion for relief from judgraaghbr
pursuant to Rule 60(b) are not satisfietdd! Interlocutory orders are “subject to revision at any

time before the entry of judgment adjudicating all the claims and the rights and liabilalethe
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parties.” Id. Thecourt has broad discretion to alter its interlocutory ordits.

The court finds inecessaryo reconsider its September 26, 2013 and November 6, 2013
Minute Orders because it misapprehentthedrelief sought by Plaintiff in his Petition for
Extensia of Time. See Havens v. Clementg). 13cv-00452MSK-MEH, 2014 WL 1089349, at
*1 (D. Colo. Mar. 19, 2014) (a previous order may be altered where it has misapprehended a
party’s position). While the only relief mentionexplicitly in Plaintiff's Petiton was an
extension of time to file a “replyj’e.response, to Defendants’ Motion to Dismiss Comp]|aivd
other aspects of Plaintiff's Petiti@uggesthat Plaintiff alssought a extension of time to file an
amende@leadingas a matter of courséirst, Plaintiff describes his “reply packet$ consisting
of a reply,i.e.response; an amended complaanicia petition for éave to file an amended
complaint. Secondlaintiff's Petition also statetthathereceived a “mailing” from the court
stating thahe had to amend his complaint. Although Plaintiés mistakermn this respeet-the
court never sent Plaintiff a mailing or order directimign to amend his ComplaintRlaintiff
neverthelesstated that he was preparing his Amended Complaint atteéhe sent this Petition
for Extension of Time to the court.

Plaintiffs November 11, 2013 Letter also confirms the need for reconsideration.
Plaintiff's Letter clearly evinceBlaintiff's belief that he had sought and received an extension of
timeto file his AmendedComplaint as a matter of coursgeeNov. 11, 2013 Letter.)

In light of these circumstances, the court finds thatistakenly construe@laintiff's
Petition to seek only an extensiofitime to file an irkind response to Defendants’ Motion to

Dismiss Instead, granting Plaintiff’'s Petition the liberal construction requirgntm&epleadings
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and paperssee Trackwell v. United Statds,2 F.3d 1242, 1243 (10th Cir. 200T)ge court should
haveconstrued, and does now constiidlajntiff's Petition toalsoseek an extension of time to file
an amended pleading as a matter of course.

The court also finds that reconsideration of its September 26, 2013 and November 6, 2013
Minutes Orders is necessary to prevent manifest injus8ee. Innovatier, Inc. v. CardXX, Inc.,
No. 08cv-00273PAB-KLM, 2011 WL 683822, at *1 (D. Colo. Feb. 16, 2011) (reconsideration of
interlocutory orders may be necessary to prevent manifest injustice). @ahwpadr his original
Complaint, Plaintiffs Amendg Complaint includes a significant number of additional facts in
support of his claims. As such, itrsadilyapparent to the court that Plaintiff filed his Amended
Complaint in order to address the deficiencies raised in Defesddation to Dismiss Qmplaint.

The court finds it was manifestly unjust to strike Plaintiff's Amen@edplaint when it was
submitted consistent witle spirit of Rule 15(a)(1).

As a final matter, the countassearched for Plaintiff vithe Colorado Department of
Correctiors (CDOC) Offender Searand it appears that Plaintiff has been released on parole.
Ordinarily, it is icumbent on thearty whose address has changed to file notice of their new
address with the cour6eeD.C.COLO.LCivR 11.1(d)However, the courtddievesPlaintiff may
not have filed a change of address because he was under the misimprbasiet on the absence
of a response to his November 11, 2013 Lettat-this case libbeen dismissed. c&ordimly,

the courtrequestshatDefendants’ counsel obtain an updated address for Plaintiff from the

2 Available athttp://www.doc.state.co.us/oss/index.php?ref=home (last visited May 14, 2014).
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CDOC. Therefore, for the foregoing reasons, it is

ORDEREDthat thecourt’'s September 26, 2013 Minute Order (Doc. No.i24)
AMENDED to grant Plaintiff an extension of time through November 4, 2013 to file anded
pleading as a matter of course, pursuant to Rule 15(dj(&)further

ORDERED that, because Plaintiff's Amended Complaint was filed before Noveimbe
2013, the court’'s November 6, 2013 Minute Order striking Plaintiffs Amended Complaint (Doc
No. 26)is VACATED and Plaintiff's Amended Complaint (Doc. No. 28)REINSTATED It is
further

ORDERED that, because it now responds to an inoperative pleading, Defendants’ Motion
to Dismiss ComplainiDoc. No. 20) is DENIED as moot. Defendants shall answer or otherwise
respond to Plaintiff's Amended Complaint no later than June 5, 2014. ltis further

ORDERED that, no later than May 29, 2014, Defendants’ counakladitain from the
CDOC,and file with the courtan updated address for Plaintiff. The court will serve a copy of this
order on Plaintiff upon receipt of Plaintiff's new address.

Dated this 15th day of May, 2014.

BY THE COURT:

Eathleen I Tafova
Trited States Magistrate Judge



