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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
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THIS MATTER comes before the Court on the @ilstrate Judge’s Recommendation
(#73 to grant in part and deny in partri@n Defendants’ Motions to Dismisg52, 59.
Defendants McAfee, Tremaine, Hoover, LittBengtsson, and Greene (collectively, “DHS
Defendants”), Harris, Price, Dearmont, Mika| Haynes, Stevenson, alidketa (collectively,
“Sheriff Defendants”), the El Paso County Bbaf County Supervisors (“Board”), and Haynes
and Stevenson (collectively, the “OPefendants”) filed timely Objection# 76) to which the
Plaintiffs filed a responsg@# 83) Defendants Hudson and Romano (collectively, “Monument
Defendants”) filed timely Objectior(# 78) to which the Plaintiffs respondéd 83) And the
Plaintiffs filed timely Objectiong# 79), to which the Monument Defendarfts82)and the
DHS/Sheriff/DA Defendantand Board responddg 84)

FACTS

The parties do not object to the Magistrduelge’s factual ré@tion, summarizing the
operative facts in th&hird Amended Complair(t# 45), and this Court therefore adopts that
recitation. In summary, on April 17, 2012, the Déesned that their 15-year old daughter,
Y.C., had engaged in sexual activity with a sfaate and had broken school rules. The Does
punished Y.C. by administering two separagafiing[s] that consied of 20 swats on the
backside with a light rod.”

At some point thereafter, the El Pasou@ty Department of Human Services (“DHS”)
received an anonymous report of alleged chlddse relating to Y.C. On April 19, 2012,
Defendant McAfee, a DHS caseworkeent to the Does’ home tovestigate. Ms. McAfee
interviewed Y.C., who “acknowtiged that there were mar&s her buttocks,” but when Ms.
McAfee requested that Y.C. remove her paatd/is. McAfee could photograph her buttocks,

Y.C. refused. After unsuccessfully prevailing nghe Does to convince Y.C. to comply, Ms.



McAfee stated that if Y.C. did not cooperakés. McAfee was “going to have to call law
enforcement.” That threat was unavailingdas. McAfee then called the El Paso County
Sheriff's Department.

Monument Police Department officersiRano and Hudson responded to Ms. McAfee’s
call. They attempted to persuade Y.C. aredDoes to comply with Ms. McAfee’s request, but
were unsuccessful. El Paso County Sheriff’'s DieguPrice and Harris alssrived on the scene,
but had no more success. Ms. McAfee told Mre[mat “she would have to ask for custody if
he did not cooperate” and instra€iC. to comply, but he continddo refuse. In the meantime,
Ms. Doe and Y.C. “left the premises unannounaatidrove to Kansas.” After conferring with
her supervisor (whom the Plaintiffs identify ‘@®ssibly [Ms.] Hoover or [Ms.] Little”), Ms.
McAfee “personally contacted [a] judge and asked forejaparte] verbal order for DHS
custody of all four [of the Does’] children.” Tlaintiffs note that “thergvere no allegations or
information whatsoever that any of the otheeéhchildren had been abused or were in danger.”

Ms. McAfee then went to the childrersshool to talk to the remaining three Doe
children. She had the childremsononed to the school office, idéied herself as being from
DHS, and requested certain identifying information about the children. The children refused to
provide the information and asked about thegjhts, to which Ms. McAfee responded that they
“have no rights.” In the meantime, Ms. McAfexeived a call from the court, granting her oral
request for a custody order. Ms. McAfee soughake the children to DHS offices for further
guestioning, and she and Defendant Tremainether DHS caseworkassisting Ms. McAfee,
began walking the children out of the school.ti#t time, Mr. Doe pullethto the parking lot,

and the children ran to him and got into his cline children informed Mr. Doe that they were



in fear for their safety from the DHS officialddr. Doe and the children then drove to North
Carolina.

That afternoon, Ms. McAfee posted a custodyeoron the door of the Does’ residence.
Ms. McAfee then contacted her supervisor, tloai@@ty Attorney, and law enforcement officials.
Deputy Price discussed the matter with his super, Defendant Dearmont, who instructed
Deputy Price to “initiate a case for Violation ©tistody,” despite knowing that neither of the
Does had personally been informed of the custodegr. At that time, Deputy Price also put out
a “BOLO” (“be on the lookout”) notification fathe Does’ vehicles through law enforcement
channels.

The following day, the Does’ family attorney contacted DHS. That attorney was
informed that DHS had obtained a court ordieecting that Y.C. submit to a medical
examination, and the attorney was further notibéthe custody order. The attorney informed
DHS officials that Ms. Doe wodlbe returning with Y.C. antthat they would submit to an
examination by their family medical provideathafternoon. The County Attorney found that
arrangement unacceptable and directed that e@xamined at Memorial Hospital (although it
is unclear from the Third Amended Complaint whether this was communicated to the family’s
attorney or the Does).

Although Ms. Doe had agreed to return WiiC., the Sheriff's Department did not
cancel the BOLO naotification. At some pothat day, the Colorado State Patrol (“CSP”)
spotted Ms. Doe’s vehicle, contacted Ms. McAfeenform her of that fact, and Ms. McAfee
responded that the CSP should pull the car oveirdodn her when they had secured Y.C. The
CSP performed a “felony stop” of the vehiclgwguns drawn, ordered Ms. Doe and Y.C. out of

the car, and handcuffed them. CSP subsequetigsed Ms. Doe, but retained custody of Y.C.



and delivered her to Ms. McAfee. Y.C. theibmitted to the medical examination at Memorial
Hospital.

Some time thereafter, Mr. Doe arrivedNorth Carolina, leavig the remaining three
children in the custody of their grandpareni¥dS personnel were notified of the children’s
whereabouts through some unknown means. DH&peel contacted the local social services
agency in North Carolina, infoling them of the custody ordemddirecting thento take the
remaining children into custody. Ms. McAfepparently traveled to North Carolina and
facilitated the children’s return. The DHgepared a Dependency and Neglect Petition
regarding all four children, and the children remained in DHS custody until July 2, 2012. (The
parties ultimately entered into “amformal adjustment” in latduly, returning custody of the
children to the Does. The formal Dependency and Negelct proceeding was ultimately
dismissed.)

Meanwhile, on April 20, as the discussiongwthe family attorey were occurring,
Defendant Mihalko, a Shéf's Department detective, began imvestigation ito the Does for
child abuse. On April 26, 2012, he filed ofpes of misdemeanor ibth abuse against both
parents. In May 2012, Detectikihalko considered filed further felony kidnapping charges
against Mr. Doe, based on Mr. Doe removing thi&lodn to North Carolina in violation of the
custody order. (The Plaintiffsoint out that Mr. Doe had not, titat time, been personally
served with that order.) lAugust 2012, Defendants Haynewls&Stevenson formally charged
Mr. Doe with three felony counts of kidnappingdathree felony counts of violation of a custody
order. Mr. Doe ultimately pleaded guilty to armunt of misdemeanor child abuse; the charges

against Ms. Doe were dismissed pursuare deferred prosecution agreement.



The Third Amended Complaint alleges numerous claims, all under 42 U.S.C. § 1983: (i)
a claim by Y.C. against certain DHZfendants (McAfee, Hoover, Little), certain of the Sheriff
Defendants (Price, Dearmont, and Harris), and the Monument Defendants for violation of her
Fourth Amendment rights, arising out of tlagtempted unreasonable search of her person” on
April 19% (i) a claim by Y.C. against the same seibsf DHS Defendants, the same subset of
Sheriff's Defendants, and the Monument Defenslénit violation of her Fourth and Fourteenth
Amendment rights to privacy, that she “faced an unconstitinal invasion of her privacy
when .. . Ms. McAfee demanded that sikipose her private parts for viewing and
photography”; (iii) a claim by Y.C. against thexeasubset of DHS and Sheriff's Defendants for
violation of her Fourth Amendmenights, in that these Defenata “sought a custody order for
Y.C.” based on “reckless omissioasd misstatements to a magase” and/or issued the BOLO
notice (despite the Does not hagibeen notified of # custody order) andifed to rescind it;
(iv) a claim by Mr. Doe against isee subset of DHS Defendarfgus Defendant Tremaine), the
subset of Sheriff's Defendants, and therment Defendants for violation of his First
Amendment rights, in that they retaliated agalmst for “refus[ing] to conpel his daughter to
submit to an unconstitutional strip search” by ‘dragu[ing] and bull[ying]” him; (v) a claim by
Ms. Doe against the same subset of DH&D@ants (including Tremaine) and Sheriff's

Defendants for violating her First Amendment rights by retaliating against her for refusing to

! In several of the claims, the Plaintiffs @éeadditional allegatiornthat, arguably, state
alternative or supplemental legaétries. For example, in the recitation of Y.C.’s first claim for
relief, the Plaintiffs also allege that “coercivenbeior related to the Fourth Amendment is also a
substantive due process violatiender the Fourteenth Amendmérand that “threats to parents
that a child will be take into protective custody if the paratdes not comply . .. are coercive
behavior and unconstitutiohetaliation,” among others. It it clear that Y.C. is purporting to
assert separate claims based on these andattttierative theories, and given the Plaintiffs’
representation by counsel, the Court will be guiseleély by the specifibeadings given by the
Plaintiffs describing each of their claims.



compel Y.C. to comply with Ms. McAfee’s regsts by “taking custody of her children and
subjecting her to a felony stagpvi) a claim by Ms. Doe agaihthe same subsets of DHS and
Sheriff's Defendants for violation of her Foulmendment rights in that they did not cancel the
BOLO notification or inform te CSP of “[Ms. Doe’s] cooperatn and reason for being there,”
causing the CSP to perform authiliating and frightening felny stop”; (vii) a somewhat
disjointed claim by Mr. and Ms. Doe against the same subsets of DHS and Sheriff's Defendants
and the Monument Defendants for violation af #ourth and Fourteenth Amendment rights, in
that the Defendants deprived them of their “¢atsonal liberty intersts in the care, custody,
and control over their children and in familedsociation and privacy” without a compelling
interest when the children are not in dangfeat “the custody orddor children was obtained
without good foundation and in retaliation for [thees’] exercise of constitutional rights,” and
that the BOLO notification wasnwarranted; (viii) a claim bthe three remaining Doe children
against the subset of DHS and Sheriff’'s Def@nts and the Monument Defendants for violation
of their Fourth Amendment rights, on essdhtithe same grounds as Claim Seven, along with
additional allegations that the Defendants cduke children to suffer during their temporary
placement in juvenile custody in North Carolina and their placement in DHS custody upon their
return; (ix) a claim by the three remaining childagainst the same Defendants for violation of
their Fourth Amendment rights based on theirZgm” at school and, psibly, their seizure in
North Carolina; (x) a claim by all Plaintiffs amst a subset of the DHS Defendants (Hoover,
Little, Bengtsson, and Greene), a subset of tlezifflk Defendants (Dearmont and Maketa), and
the Board, essentially assertiktpnell “custom and policy” liability for actions taken by the
individual Defendants; (xi) similar claim against the same feadants, essentially asserting

Monell “failure to train or supervise” liabilityand (xii) a claim by MrDoe against Ms. McAfee,



Mr. Stevenson, Deputy Haynes, and Detective Mibhdbr “retaliatory prosecution for asserting
constitutional rights.”

Separately, the Monument Defendait$2)and the DHS and Sh#is Defendants and
the Board# 59) moved to dismiss the claims against thaumsuant to Fed. FCiv. P. 12(b)(6).
The Court referred the motions to the Magigtrdudge for a recommendation. On March 10,
2014, the Magistrate Judge recommen@ed3)that the motions be greed in part and denied
in part.

Specifically, the Magistrate Judge foundtth(i) as to Claims One and Two, no
cognizable claim lies for an “attempted” constibatal violation; (ii) as to Claim three, the
alleged misrepresentations and omissions fktsnMcAfee’s oral request for a custody order
were immaterial, and thus, the seizure @f ¢hildren pursuant to the court-approved custody
order prevents any claim; (iii) as to Clainosif and five, Mr. and Ms. Doe adequately alleged
claims of retaliation for the exercise of Fifanendment rights (except as to Defendant
Dearmont in Claim four and Defendants Dearmétarris, and Price i€laim five, who should
be dismissed due to a lack of personal particpati the deprivation); (iv) as to Claim six, the
undisputed facts and circumstances provigesgonable suspicion for the CSP to conduct the
“felony stop”; (v) as to Claimseven and eight, the courtssuance of a valid custody order
provided grounds for the DHS to take custody of the children over any constitutional privacy or
liberty interests claimed by the Does; (vi) a€laim nine, it is unclear whether the remaining
three children were actually “seized” at their sahbut in any eventhe valid custody order
permitted such a seizure; (vii) as to Menell claims, the alleged underlying constitutional act
was the request that Y.C. submit to a stripagaand because all claims asserting individual

constitutional claims arising frothat conduct should be dismissed, khanell claims should be



dismissed as well; and (viii) as to Claim twelir. Doe stated a colorable claim for First
Amendment retaliation.

All parties filed timely Objections to viaus portions of the Recommendation. The

Court addresses the pastiparticular arguments the discussion below.
ANALYSIS

A. Standard of review

When a magistrate judgssues a recommendation on a dispositive motion, the parties
may file specific, written objeains within fourteen days aftbeing served with a copy of the
recommendationSee 28 U.S.C. § 636(b)(1); Fed. R. CR. 72(b). The disict court reviewsle
novo determination those portiod the recommendation tehich a timely and specific
objection is madeSee United Satesv. One Parcel of Real Prop. Known as 2121 E. 30th &., 73
F.3d 1057, 1060 (10th Cir. 1996).

In reviewing a motion to dismiss pursuanfRole 12(b)(6), the Court must accept all
well-plead allegations in the Complaint as taungl view those allegaitns in the light most
favorable to the nonmoving part@idham v. Peace Officer Sandards and Training, 265 F.3d
1144, 1149 (19 Cir. 2001),quoting Sutton v. Utah State Sch. For the Deaf & Blind, 173 F.3d
1226, 1236 (10 Cir. 1999). The Court must limit it®nsideration to the four corners of the
Complaint, any documents attachbdreto, and any external docemts that are referenced in
the Complaint and whose accuracy is not in dispQbeendine v. Kaplan, 241 F.3d 1272, 1275
(10" Cir. 2001);Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 (fCir. 2002).

A claim is subject to dismissal if it fails taase a claim for relief that is “plausible on its
face.” Ashcroft v. Igbal, 129 S.Ct. 1937, 1949 (2009). To make such an assessment, the Court

first discards those averments in the Complaiat #ine merely legal colusions or “threadbare



recitals of the elements of a cause ofattsupported by mere cdasory statements.1d. at
1949-50. The Court takes the remaining, well-gédual contentions, treats them as true, and
ascertains whether those faatpggort a claim that is “plausisl or whether the claim being
asserted is merely “conceivable”“@ossible” under the facts allegett. at 1950-51. What is
required to reach the level tdlausibility” varies from context to context, but generally,
allegations that are “so general that thegoenpass a wide swath of conduct, much of it
innocent,” will not be sufficientKhalik v. United Air Lines, 671 F.3d 1188, 1191 ({ir.
2012).

B. Particular objections

1. Claims One and Two

The claims arise from Ms. McAfee’s requesttly.C. submit to a strip search. The crux
of the Magistrate Judge’s recomndation that these claims be dissed is that no actual search
occurred and that no remedy lies for pur@aitempted” constitutional violations.

In her Objections, Y.C. argues that the ratped “coercion and threats” related not just
to the request that Y.C. submit to the sealbct extended to “threats retaliation to take
custody of Y.C. and her siblings,” a threat which was “actually carried out.” She also contends
that a “due process violatimaused by coercive behaviorlafv-enforcement officers is
complete with the coercive behavior itselfCiting Chavez v. Martinez, 538 U.S. 760, 781
(2003) (Scalia, J. concurring).

Y.C.’s argument that she is actually assgrilue process claims in Claims One and Two
represents a considerable reshaping of the clagaleged in the Third Amended Complaint.
The most reasonable reading of those claingeasis the reading given by the Magistrate

Judge: that Y.C. was purportingdssert claims based on the Defents’ attempt to perform an

10



allegedly unconstitutional search, and then &rce Y.C. into consenting to such a search.
Given that Y.C. offers no argument that thedidé&rate Judge erred fmding that no claim
premised on an “attempted” Fourth Amendmentation can result when no search occurs, the
Court agrees with the Magistrate Judge thafiteeand second claimere properly dismissed to
the extent they allege Fourth Amendment violations.

As a newly-formed substantive due proceasnt] Y.C.’s first and second claims for
relief survive only if she alleges facts that shibat: (i) she was deprived of a constitutionally-
protected liberty or property imest; and (ii) that deprivatiorcourred under circumstances that
are “so brutal and so offensive to huntagnity that they shock the conscienc&€havez, 538
U.S. at 774. Conscience-shocking conduttamnduct intended to injure in some way
unjustifiable by any government interestd. at 775. InChavez, the Supreme Court held that a
police officer’s persistent interrogation of a cimal suspect who had beshot repeatedly and
was simultaneously receiving medical treatmenhathospital, all without advising the suspect
of his Fifth Amendment rights, was insuffictghconscience-shocking support a substantive
due process claim. Although the Supreme Cdigrihot necessarily approve of the officer’s
method, it found that “the need to investig whether there had been police misconduct
constituted a justifiable government interestfiexsally if the suspedtied without giving his
version of eventsld.

Similarly, even if the Court assumes thaCYwas deprived of some protected liberty
interest by Ms. McAfee’s requedisr perhaps “demands”) that she submit to a search, the Court
cannot say that Ms. McAfee’s conduct was so “c@rsce-shocking” as to support a substantive
due process claim. Ms. McAfee was investigatim anonymous report that Y.C. had been the

victim of child abuse, and Y.C. apparently domied that her parents had repeatedly struck her
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with a rod, leaving “marks on héuttocks.” Under these cirmstances, Ms. McAfee’s request
that Y.C. allow Ms. McAfee to document the nature and extent of these marks, potentially in
furtherance of a future child abuse prosestis hardly “unjustifiable by any government
interest.” When Y.C. refused, Ms. McAfee raised the stakes by first threatening to call in law
enforcement, and then threatening that DHSasakk to take the Ddeshildren into custody.
Both of these threatened (amkdimately carried-out) actionsepowers that DHS officials are
granted by law and are authorizedet@cute in appropriate cases.

One could reasonably argue that #lats threatened by Ms. McAfee were
disproportionate to the governmental neatbeumenting evidence of Y.C.’s injuries — Ms.
McAfee was attempting to achieve, but that isermugh to elevate thermduct to the necessary
“conscience shocking” levels. To show a substardue process violation, a plaintiff “must do
more than show that the government actor inbeatily or recklessly causeajury to plaintiff by
abusing or misusing government powe€lark v. Edmunds, 513 F.3d 1219, 1222 (1Cir.
2008). Because Y.C. allegatiomas$ best, rise only to thevel of Ms. McAfee’s (and others’)
mere misuse of DHS powers, the Magistratgéuproperly recommendelismissal of Claims
One and Two.

2. Claim Three

The Magistrate Judge understood Claim Threalame that Y.C. was alleging that she
was unlawfully seized pursuant to thestady order, insofar as Ms. McAfee made
misrepresentations and omissions to the couervgeeking that order. The Magistrate Judge
concluded that the alleged nmépresentations and omissiofieged by Y.C. were immaterial.

In her Objections, Y.C. appears to offer tgaparate arguments: (i) that the Magistrate

Judge’s conclusion that the custody order was laisdued is erroneous for various reasons;
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and (ii) that the CSP’s felony stop of Y.Qwdaher mother constitutes a separate, actionable
seizure.

Y.C. appears to argue that Ms. McAfesé&eking the custody order via a verlealparte
application to the court violated her procedurad guocess interests. At the outset, the Court has
some doubt that the named Defenddrdre are proper parties in thegard. By all appearances
from the allegations in the Third Amended Comgiatine (unspecified) court agreed to hear Ms.
McAfee’s initial petition for a preéminary custody order on a verbek parte basis. To the
extent this was a due process deprivation, itavdsprivation by the court for proceeding in that
manner, not a deprivation by Ms. McAfee to avail herself of a procedure the court permitted.
Y.C. has not named the court itself or the judpeing the custody ordas parties here, and
thus, this Court has doubt that a proceduralmoeess challenge ofithtype lies here.

Moreover, it appears that orak parte applications for temporary protective custody are
expressly permitted under Colorado law. C.R.$9-3-405(1) provides that a court “may issue
verbal or written temporary protective custody ordesstl that courts muslkesignate a judge

“to be available by telephone dt times to act with the authoation and authority of the court

to enter such orders.” (Emphasis added.) Dé&kndants here can hardly be faulted for availing
themselves of a process expressly permitted under state law.

Y.C. also argues that the temporary omfecustody was not supported by a sufficient
showing of emergency circumstances under &ate Arguably, a law enforcement official’s
execution of a warrant or order that the ofldinows was insufficiently-supported may subject
the officer to liability for a~ourth Amendment violationSee e.g. Naugle v. Witney, 755 F.Supp.
1504, 1519 (D. Ut. 1990). Y.C. appears to argad,the Court assumes, that the temporary

custody order was issued pursuant to C.R.S. §4053 That statute provides that such orders
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may issue where the requesting party “believesth®atircumstances or conditions of the child
are such that continuing the child . . . in daee and custody of thensen responsible for the
child’s care and custody would pezd a danger to that child’s life or health in the reasonably
forseseeable future.” C.R.S. 8§ 19-3-405(2)()e Third Amended Complaint indicates that, at
the time Ms. McAfee sought the custody order, s obtained confirmation from Y.C. that her
parents had spanked her withod two days earlier with suffiant force to leave marks on her
body two days later, that Y.C.’s parents were refusing to assist the DHS in investigating the
incident, and that Y.C.’s mother had spiritecCYaway in the midst of Ms. McAfee’s efforts to
document Y.C.’s condition. Under these circuanses, the Court canngdy that the court’s
determination that the DHS indeed believed thatDoes’ continued stody of Y.C. posed a
danger to her health in the foreseeable fuivas so patently unreasonable that the Defendants
here should have recognized that thmegerary custody order was facially-invalid.

Finally, Y.C. objects to the Magistrate Judge’s findings that the alleged
misrepresentations and omissions that MsAfde made when seeking the temporary custody
order were immaterial. Y.C. id#fies the following alleged misrepsentations and omissions in
her Objections that she contendsre material: (i) “that the Defendants did not disclose . . . that
they had attempted to compel a strip searchdlation of the Fourth Amendment and that the
only lack of cooperation from Parents was tihaty refused to compel their daughter to
participate in a strip search”; (ii) that tb®es and Y.C. “voluntarily participated in the
investigation and were intervied& (iii) that Ms. McAfee “knew none of the four children were
in danger” and failed to disclose that informati¢im) that “there were no allegations of abuse
against the other children and no reasonittktthey were in danger, so there was no

emergency.”
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The first two of these alleged misrepresentations or omissiorad théhonly resistance
from Y.C. and the Does was to Y.C. participgtin a “strip search” — would appear to be the
type of information that Ms. McAfee would indekdve conveyed to the court. Obviously, Ms.
McAfee would have reported the court that Y.C. had parpated in an interview and
confirmed the presence of mar&n her buttocks, and Ms. McAfee would further have conveyed
to the Court that the Does removed Y.CewhMs. McAfee had requested to photograph those
marks. The characterization of that requesttomit to being photographed “a strip search in
violation of the Fourth Amendment” is simpdyconclusory characteation of Ms. McAfee’s
request, and as noted above, Ms. McAfee undalfptreported to theourt that she had
requested the opportunity to photograph Y.C.’sriegu Accordingly, the Court finds no error in
the Magistrate Judge’s conclusittrat Y.C. failed to allege anyaterial misrepresentations or
omissions by Ms. McAfee in seekingeotective custody order as to her.

There is some arguable merit in the arguntieat Ms. McAfee lacked any factual basis
to believe that the remaining three children wese at risk of harm in the foreseeable futtirre.
And the Third Amended Complaint does allélgat Ms. McAfee sought an order taking
temporary custody over not just Y.C., but all fge children. However, the Court notes that
the Third Amended Complaint alleges Claim Thoeé/ on behalf of Y.C. — the claim begins
with the header “Violation of Y.C.’s rights undiére Fourth Amendment . . .” and the ensuing
paragraphs in that claim make no mention efdther children whatsoever. Thus, because Y.C.

has not shown any misrepresentations oissimns that would affect the issuance of the

2 Except, perhaps, the assumption that the Damdd discipline all otheir children in
the same manner that they disciplined Y.C., nothing in the Third Amended Complaint recites
facts that would suggest a bagor that assumption, however.
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temporary custody order as to her, the Madgistdadge properly recommended that Claim Three
be dismissed.

Y.C.’s Objections also argue that Clairhree’s allegations of an improper Fourth
Amendment seizure are supported by allegattameerning the CSP*¢elony stop” of Ms.
Doe’s car when she was returning from Kansdak Y.C. Specifically, she alleges that
“Defendants put out a BOLO on Y.C.” that wapusious and retaliatory.This allegation is
without merit. At the time the BOLO notifiaah was issued, Ms. Doe had left Colorado with
Y.C. and McAfee had obtained a court order granDHS temporary custody of Y.C. Ms. Doe
had received notice of that custody order through Ms. McAfee’s discussion with the Does’
“family attorney.” The Third Amended Complaiseems to suggest thiae parties reached an
“agreement” by which Ms. Doe would produce Yf@r. a physical examination, but then goes
on to indicate that there wasnse unresolved dispute over how that examination would be
conducted. Under these circumstances, Ms. MeAfas justified in requesting that the CSP
take Y.C. into custody, consistent with tiights granted to DHS by the custody order.

Moreover, the Court finds no well-pled all¢igas in the Third Amended Complaint of
any misrepresentation by Ms. McAfee to the CSRidoice them to conduct a more harsh traffic
stop than they ordinarily might. The Third Amded Complaint alleges that Ms. McAfee “told
[the CSP] that the child and motharould be in [the car], and ¢all her when they had [Y.C.].”
Neither of these statements is a misrepresentation. Y.C. alleges that Ms. McAfee failed to
inform the CSP that Ms. Doe “was complying [witie order for a medical exam],” but, as noted
above, the Third Amended Complaint suggestofposite: that Ms. Doead agreed to produce
Y.C. for an examination by her family doctbyt the County Attorney demanded that the

examination take place at Memorial Hospitatead. The Third Amended Complaint does not
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allege that the parties resolved this dispgpgre Ms. Doe was stopped by the CSP, and thus,
there is no indication that Ms. McAfee knevatiMs. Doe was indeed complying with the
County Attorney’s demand.

For these reasons, the Courtess with the Magistrate Judge that Claim Three is
properly dismissed.

3. Claims Four and Five

These claims allege that the named Defatgleetaliated against Mr. and Ms. Doe for
their exercise of their First Amendment rigito oppose Ms. McAfee’s demand to photograph
Y.C.’s injuries. The Magistrate Judge found that these claims were sufficiently pled and could
proceed. Both the Monument Defendants and the DHS/Sheriff's Defendants object to these
findings. (The parties do not disagree withgl &his Court therefore adopts by reference, the
Magistrate Judge’s statement of tegal standards governing this claim.)

The DHS/Sheriff’'s Defendants amgfirst that neither Doe engaged in protected conduct,
as the “refusfal] to comply with [an] investition, without expressing @eclining to express
some sort of message, . .. does not consfinatected expression.” The Defendants offer no
citation in support of this propi®n, and the Court rejects it. The Third Amended Complaint
alleges that Mr. Doe expressly stated that hert'tlishve the right to orddY.C] to strip.” The
precise meaning of this statement is not nesély clear, but arguably, Mr. Doe’s statements
were a protected expression of his opinion oridgal or moral rights. Moreover, the Third
Amended Complaint later alleges that Mr. Dagy“Hown in the drivewain a non-threatening
position . . . as a form of expressive conduct@nodest.” Thus, the Mastrate Judge properly

concluded that Mr. Doe alleged he engaigeprotected First Amendment conduct.
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The record is less clear with regardis. Doe. The only allegation in the Third
Amended Complaint that recites M3oe making any particular stahent in the presence of Ms.
McAfee or other Defendants is paragraph 42, Wwisiates that Y.C. asked her mother whether
she had to strip, to which her mother respant¥u have my permission to do it but I'm not
going to compel you to do it.” Taken in the lighost favorable to the Plaintiffs, the Court will
assume that a statement expressing Ms. Doe’d biedieshe would not resiato the power that
she arguably had to compel Y.C. to compiyhviMs. McAfee’s requess protected expression
by Ms. Doe.

The Court has greater difficulty with thediing that the Defendasthen subjected the
Does to conduct that would chill a reasonableqréssexercise of their First Amendment rights.
The Magistrate Judge found thihe allegation that the Defendaritharangu[ed] and bull[ied]”
the Does was conduct that would sufficientlyllchreasonable person’s exercise of First
Amendment rights. Although thSourt is not necessarily pesded that mere conclusory
assertions of “haranguing andllging” is sufficient to allegean injury for First Amendment
retaliation purposes, the Coumdis, consistent with the disssion above, that the Does were
subjected to injury in the form of Ms. McAfaseeking an order of temporary protective custody
of the remaining three children, despite havingadicular evidence that these children were
disciplined by the Does as Y.C. was. A maable argument could be made that Ms. McAfee
improperly sought a broader temporary ordeprotection than she otherwise would have
simply because she was angry that the Dwere uncooperative with her requests concerning
Y.C.

The preceding statement also demonstrategtiba®laintiffs have adequately alleged

facts that should show that Ms. McAfee took Huverse action against the Does — seeking
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custody of the three remaining childre out of a desire to retaliatgainst the Does for resisting
her requests regarding Y.C. Accordingly, tBisurt agrees with the Magistrate Judge that
Claims Four and Five state cognizablest Amendment retaliation claims.

There is, however, the question of whetherdtaim is sufficiently pled against all the
Defendants named in it. The Court begamth the Monument Defendants who specifically
object to the Magistrate Judgeecommendation, noting thite Third Amended Complaint
does not specifically allege thidey engaged in any “haranggior bullying” of the Does and
that they were not involved witkls. McAfee’s decision to seekt@amporary order of protection.
This Court agrees. The Third Amended Ctan states only that Officers Romano and
Hudson: “patted down [Mr. Doe] and took away his pocket knife”; “talked to [Mr. Doe] in an
effort to convince him to order [Y.C.] to stripdnd “talked to [Mr. Doeht different times.”
There is a generalized andnclusory assertion that “MbcAfee and the police deputies
continued to lecture, harangue, and bully [Moe],” but the Third Amended Complaint does
not make clear who is necessarily encompabgdtie phrase “police depes.” In any event,
the Court finds that latter contention to be inidintly specific to warrant further consideration
underlgbal. Because there is no allegation t@éficers Romano and Hudson spoke with Ms.
McAfee about seeking custody of the three remaimhildren or otherwisparticipated in her
decision to request such custody, the Court finds that ClaimsaRdufive should be dismissed
against them.

The Court also finds that the Third Ameddéomplaint is overbroad in identifying the
DHS and Sheriff's Defendants arguably liabletioese claims. Because the Court finds that the
retaliatory conduct in gestion is Ms. McAfee’s seeking cudipof the remaining children, the

only Defendants liable on this claims are thios®lved in that decisionAs discussed below,
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the Court finds that the Third Amended Compiadentifies only Defendants McAfee, Little,
Harris, and Price with sufficiently specific alleégas on this point, and the Court allows these
claims to proceed only as to these Defendants.

4. Claim Six

In Claim Six, Ms. Doe alleges that the felastpp of her vehicle violated her Fourth
Amendment rights. The Mstrate Judge noted that thisiolavas_not asserted against the CSP
(who actually made the stop), and considenalgt the question oivhether Ms. McAfee and
other Defendants induced the stoptlgh some misconduct of their own.

Given the preceding discussion with regardClaim Three, the Court need not
extensively address this claim. Ms. McAfee répdrto the CSP that a court had ordered DHS to
take temporary custody of Y.C. and that Ywas currently travelingvith Ms. Doe. Although
Ms. Doe may have believed that she had reaahesbreement with DHS about complying with
that order, the Third Amended Complaint indicdtest agreement was not necessarily complete.
Under such circumstances, when the CSP indoriis. McAfee that thelgad located Ms. Doe’s
car, Ms. McAfee properly instructéde CSP to take Y.C. into custody in conformance with the
order. Ms. McAfee gave no instructionstb@ CSP as to how to conduct the stop, and
notwithstanding the conclusoagsertions by Ms. Doe that MgcAfee “made it sound like [Ms.
Doe] was dangerous and might have childretine trunk of the car,” the only well-pled
allegation about statements made by Ms. McAfab@aCSP is that she “told them that [Y.C.]
and [Ms. Doe] should be in [the car], and to bait when they had [Y.C.].” To the extent the
CSP used improper or excessigece in effectuating thatap, nothing in the Third Amended
Complaint suggests facts that would allow @wurt to hold Ms. McAfee or the other named

Defendants liable for that conduct, ahdg, this claim was properly dismissed.
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5. Claims Seven and Eight

The Magistrate Judge construgéthims Seven and Eight to allege Fourth and Fourteenth
Amendment violations against certain Defendégtthe Does and the three remaining children.
The Magistrate Judge found thihe Does could not assert FbuAmendment rights on behalf
of their children, and that tiremaining claims failed due todltourt’s decision to grant the
DHS temporary custody of the remizig children as well as Y.C.

The Court agrees with the Magistrate Jutlge the Does’ derivative Fourth Amendment
claims fail, but it declines to adopt the Magasé Judge’s recommendatiwith regard to the
remainder of the claim. It well-settled that parestand children enjoy reciprocal interests in
parental custody, care, and manageméis. v. Washington County, 127 F.3d 919, 925 (10
Cir. 1997). The state has its mwiterest in “pragcting children from physical and sexual
abuse,” and the Court should giie®nsiderable deference . . .ttee judgment of responsible
government officials in acting to protect childrigom perceived imminent danger or abuskl”
Where, as here, parents or children allegfestantive due process claims based on a state
decision to remove children, the Court must “balahthe party’s libest interests against the
relevant state interestsld. at 927. Only actions by state offils that are “directed at the
intimate relationship with knowledge that the statements or conduct will adversely affect that
relationship,” and are undertakedilfully or with the intentto unduly interfere with that
relationship, are sufficient to state a claird. at 927-28.

Here, the Court has already explained at McAfee had colorable grounds to seek
temporary custody of Y.C., based on Y.C.’s cagknowledgement that she had been physically
struck by the Does. Ms. McAfeedhao information to believe thétte Does had abused any of

the remaining children in any way. The only atidormation that Ms. McAfee had at the time
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she sought the custody order as to all the child@nthat the Does themselves were somewhat
resistant to her efforts to photoghaY.C.’s injuries, and later spirited Y.C. off before the matter
could be resolved. This Court cannot say tha# ematter of law, these facts were sufficient to
permit Ms. McAfee to seek protective custodyled remaining children. At least based on the
allegations of the Third Amended ComplaiMis. McAfee asked no quésns about the other
three children when meeg with the Does on April 19, did heeek to interview those children,
and there had been no allegations that the cthilelren had been physically abused. Thus, the
Court finds that the Plaintiffs have adequatlgged that Ms. McAde had no basis to seek
temporary protective custody of the remainingpéhchildren under C.R.S. § 19-3-405 on April
19.

In the absence of any evidence of abush@three remaining children, the state had no
particular interest in interfering with the Doeslationship with those tee children. Moreover,
as discussed above, the Court finds that thed TAimended Complaint $ficiently alleges facts
from which one might infer that Ms. McAfee sougbtretaliate against the Does for refusing to
assist with Y.C. by seeking custody of the rammay three children. TdCourt therefore finds
that Claims Seven and Eight state a colorabibstamtive due processagin under the Fourteenth
Amendment with regard to the Does and the three remaining children.

The Court finds that the court’s indepentisssuance of a cusly order encompassing
the three remaining children does not cure deifect. If Ms. McAfee had no colorable basis to
seek a custody order for these children, the amurkd not have any reasonable basis to enter
such an order, and Ms. McAfee had no baslsel@®ve that any sin order was valid.

There is, however, the question of who are the appropriate Defendants on this claim. The

first allegation in the Third Amended Complaihat Ms. McAfee decidetb seek custody of the
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remaining children is paragraph 86, which st#tes she “told Deputy Harris privately that she
intended to obtain a court ordertake custody of all four ddren.” The Third Amended
Complaint also alleges that stield Deputy Jon Price” the samernlg. It further alleges that
Ms. McAfee “discussed the situation with thelS Supervisor of the Day,” which the Third
Amended Complaint identifies as Defendant Little, and with “one or more county attorneys”
(who are not named as parties). It furtbiates that Ms. McAfee “discussed this with
supervisors on her team, possiblydyaHoover and Lisa Little.” lthen alleges that Ms. McAfee
formally contacted the court and soutie custody order fall four children.

The Court finds that the ThirAmended Complaint adequately alleges Claims Seven and
Eight against Defendants McAfee and Littlefwivhom Ms. McAfee allegedly consulted (as
“Supervisor of the Day”) before seeking the cdstorder. The Court declines to find that an
allegation that Ms. McAfee “possibly” conlsed with Ms. Hoover is sufficient undigbal, as
that allegation merely asserts a “possibilitgt probability.” The Court finds, with some
reluctance, that Deputies HarriscaPrice were arguably privy tbe same information that Ms.
McAfee had (or lacked) regarding the remainingéhchildren, that Ms. Mfee informed them
of her decision to seek custody of the remainirigidn, and that they did not discourage her.
Thus, the Third Amended Complaint adequately alleges Claims Seven and Eight against
Defendants McAfee, Harris, Price, and Little only.

6. Claim Nine

Interpreting this claim to ba Fourth Amendment claiisrought by the three remaining
children, based on Ms. McAfee’s attempt thetdhem into custody at their school, the
Magistrate Judge found that no se& occurred, and that everititlid, it occurred pursuant to a

valid custody order.
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Although the Court has similar reservationshes Magistrate Judge about whether the
incident at the children’s school constitutéseizure” for Fourth Amendment purposes, the
Plaintiffs properly note in thebbjections that Ms. McAfee sulzgeently induced North Carolina
authorities to seize the children and take th&mcustody, based on the same arguably defective
custody order discussed above. For the same repsmnsusly discussed, the Court finds this
claim to be sufficient.

The Third Amended Complaint is somewhatlear as to which Defendant(s) were
responsible for informing North Carolina authies of the custody order and seeking their
assistance; it refers only to “DHS personresd’performing these acts. The Third Amended
Complaint alleges that Ms. McAfee traveled to North Carolina to retrieve the children, and thus,
the Court will assume that she was involved withtacting North Carolinauthorities, but finds
insufficient allegations to subject any other Defent to liability on thiclaim. Accordingly,

Claim Nine is dismissed as &l Defendants except Ms. McAfee.

7. Claims Ten and Eleven

Claims Ten and Eleven seek to establikinell liability of the entities employing the
various Defendants. This presents a fine oppdytdior the Court to recite the surviving claims
to this point: Claims Four, Five, Seven, andhEiproceed against twofmfials of DHS and two
Sheriff's Deputies, and Claim Ne proceeds only against Ms. McAfee. Thus, the Court need
only consider whethdhe allegations dflonell liability are sufficient against the DHS and
Sheriff's Department.

The Plaintiffs’Monell allegations are directed solelythese agencies having insufficient
policies governing requests by stafécials regarding “strip searches” of allegedly abused

children. The Court has found that none ofRtentiffs’ claims predicated on the attempted
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search of Y.C. survive, and thus, thésenell allegations are irrelevaniAccordingly, the Court
dismisses Claims Ten and Eleven.
8. Claim Twelve

Finally, Mr. Doe asserts a claim, presumalnigler the First Amendmerfor “retaliatory
prosecution . . . for asserting ctihgional rights,” alleging thalis refusal to assist Ms. McAfee
caused Detective Mihalko totediate against him by filing feny kidnapping charges without
probable cause. The Magistrate Judge fouadgdtallegations sufficient to state a claim.

The Sheriff's Defendants object to the Mstgate Judge’s findings, repeating their
arguments above regarding the lack of proteEiest Amendment conduct by Mr. Doe. They
also argue that Mr. Doe cannot shthat the criminal proceedings terminated in his favor, as he
pled guilty to a misdemeanor charge of clalilise, thus “conced[ing] there was probable
cause.”

The Court dispenses with the Sheriff's Dedants objections as tdr. Doe’s protected
conduct for the reasons previously explained.tdAhe argument that the criminal proceeding
did not fully resolve in Mr. Doe’s favor, Mr. Damntended that his claiwas for “retaliatory
prosecution” based on the exercise of his FirseAdment rights, not “nli@ious prosecution.”
The former, he argues dispenses with theifaltlon that the underlying criminal action be
terminated entirely in his favor.” This is corredflata v. Anderson, 635 F.3d 1250, 1253 (10
Cir. 2011). All that is necessary is that the charge not be supported by probableHzatrean
v. Moore, 547 U.S. 250, 260-61 (2006). Mr. Doe hasqdahtely alleged the absence of probable
cause. Thus, the Court finds that Mr. Doe has adequately pled this claim.

Once again, however, it becomes necessaidetttify which of the many Defendants

against whom this claim is pled are properipart The Third Amended Complaint makes clear
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that Detective Mihalko “completed a felony filipgcket” against Mr. Doe despite knowing that
Mr. Doe had not been served with or notifefdhe custody order he allegedly violated, and
thus, he is a proper Defendant. In addifithe Third Amended Complaint alleges that
Defendants Stevenson, on behalf of the Dis&itbrney, directed Defendant Haynes “to open a
felony investigation and file for an arrest wart.” The Third Amended Complaint alleges that
Mr. Haynes “was aware that [MDoe] did not know abouhe custody order” he alleged

violated, but says nothing abaut. Stevenson’s knowledge. Tleeallegations are sufficient to
allege a retaliatory prosecution claim against Neynes, but not Mr. Stevenson, for whom there
is no evidence that he was aware that the fethiayges lacked any probaltause. Thus, Claim
Twelve survives, but only as agat Defendants Mihalko and Haynes.

9. Remaining matters

To the extent not specifically addressedelmg the Court has reviewed the parties’
remaining arguments and fintteem to be without merit.

CONCLUSION

For the foregoing reasons, the CaBdSTAINS IN PART andOVERRULES IN
PART the DHS/Sheriff/DA Defendds’ and Board’s Objection@ 76)and the Plaintiffs’
Objectiong#79), andSUSTAINS the Monument Defendants’ Objectiof#s78) Objections.
The Monument Defendants’ Motion to Dism{#s52)is GRANTED, and all claims asserted
against these Defendants &&MISSED. The DHS/Sheriff DA D&endants and Board’s
Motion to Dismisg# 59)is GRANTED IN PART andDENIED IN PART as follows: all
claims against these DefendantsRISMISSED except: (i) Claims Four and Five (First
Amendment Retaliation) by Plaintiffs John alahe Doe against Defendants McAfee, Little,

Harris, and Price; (ii) ClaimSeven and Eight (Substantive DiReocess) by Plaintiffs John and
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Jane Doe and E.C, E.S.C., and J.C., againsnDafeés McAfee, Harris, Price, and Little only;
(iif) Claim Nine (Fourth Amendment) by Plaifis E.C., E.S.C., and J.C., against Defendant
McAfee only; and (iv) Claim Twelve (RetaliatoProsecution) by Plaintiff John Doe against
Defendants Mihalko and Haynes only. The captiothisfaction is amended to read as follows:

JOHN DOE;

JANE DOE;

E.C., by her parents and next friends;
E.S.C., by his parents and next friends; and
J.C., by his parents and next friends,

Plaintiffs,
V.

JOANNA MCAFEE,

LISA LITTLE,

JOEY HARRIS,

JON PRICE,

MITCHELL MIHALKO, and
CHAD HAYNES,

Defendants.

Dated this 29th day of September, 2014.
BY THE COURT:

Drowsce 4. Frceg,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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