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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No. 13¢v-01723RBJ

HIGH COUNTRY CONSERVATION ADVOCATES
WILDEARTH GUARDIANS, and SIERRA CLUB

Plaintiffs,
V.

UNITED STATES FOREST SERVICE,

UNITED STATES DEPARTMENT OF AGRICULTURE,

UNITED STATES BUREAU OF LAND MANAGEMENT,

UNITED STATES DEPARTMENT OF THE INTERIOR,

DANIEL JIRON, in his official capacity as Regional Forester for the Bdest Service’s
Rocky Mountain Region,

SCOTT ARMENTROUT, in hipfficial capacity as Supervisor of the Grand Mesa,
Uncompahgre, and Gunnison National Forests, and

RUTH WELCH, in her official capacity as the Bureau of Land Managemepts&lo State
Office Acting Director,

Defendansg, and

ARK LAND COMPANY, INC., and
MOUNTAIN COAL COMPANY, L.L.C,,

Intervenor-Defendants.

ORDER

The North Fork Valley in western Colorado is blessed with valuable resourcesre@he a
hosts several coal mines as well as beautiful scenery, abundant wildlife, stashding
recreational opportunities. And as is sometimes the case in rich placessikeetple disagree
about how to manage the development of those resources. In the case before the Court, the

plaintiff environmental organizations seek judicial review of three ageswgidns that together
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authorized on-the-ground mining exploration activities in a part of the North Forky\¢alled
the Sunset Roadless Area. These exploration activities are scheduled to begirlpaQidy
Plaintiffs allege that these three agency decisions failed to comply withatfenal
Environmental Policy Act (“NEPA"and the Administrative Procedure Act (“APAghd must
be set aside. The Courassubject mattejurisdiction pursuant to 28 U.S.C. § 1331 and 5
U.S.C. 8§ 701-706.

l. BACKGROUND

A. The National Environmental Policy Act (“NEPA™)

The National Environmental Policy Act is one of our country’s foundational
environmental statutes. The law, however, does not prescribe any substantiveneenial
standards per se. Rather NEPA is a procedural statute designed to ensupsapidpation
and transparent decisionmaking by federal agen&esertson v. Methow Valley Citizens
Council 490 U.S. 332, 350 (1989Before taking major action, NEPA requires federal agencies
to prepare an Environmental Impact Statement (“EIS”). 42 U.S.C. § 4332(2)(C). An EIS must
take a “hard look” at the potential environmental impacts of the agency’s proptised ac
Robertson490 U.S. at 350New Mexico ex rel. Richardson v. Bureau of Land Manageraét
F.3d 683, 713 (10th Cir. 2009).

“The EIS mustlso‘rigorously explore and objectively evaie all reasonable
alternativesto a proposed action in comparative form, so as to providear ‘basis for choice
among the options.”WildEarth Guardians v. U.S. Forest Se828 F. Supp. 2d 1223, 12@8.
Colo. 2011) (quoting 40 C.F.R. 8 1502.14Reasonable alternatives are those which are
‘bounded by some notion of feasibility,” and, thus, need not include alternatives which are

remote, speculative, impractical, or ineffectivd. at 1236-37 (quiing Utahns for Better



Transp. v. U.S. Dep’t of Trans@05 F.3d 1152, 1172 (10th Cir. 2002) and citihgster Cnty.
Action Ass’n v. Garvey56 F.3d 1024, 1039-40 (10th Cir. 2001)). “The EIS also must briefly
discuss the reasons for eliminating aftgrnative from detailed studyld. (citing 40 C.F.R. 8
1502.14(a))To determine whether alleged deficiencies in an EIS merit reversal, the Court
applies‘a rule of reason standard (essentially an abuse of discretion stahdatahns for

Better Trarsp, 305 F.3d at 1163.

NEPA does not require an explicit cdmnefit analysiso be included in an EIS. 40
CF.R. 8§ 1502.23 (“[T]he weighing of the merits and drawbacks of the various alternatdes ne
not be displayed in a monetary costrefit analysieind should not be when there are important
gualitative considerations”§ee als@regon Natural Res. Council v. Mars332 F.2d 1489,

1499 (9th Cir. 1987Yev’d on other grounds490 U.S. 360North Carolina Alliance for Transp.
Reform, Inc. v. U.S. Dep't of Transf51 F. Supp. 2d 661, 692 (M.D.N.C. 2001). However,
where such an analysis is included it cannot be misleatioghes River Watershed
Conservancy v. Glickmag1 F.3d 437, 446-48 (4th Cir. 1996) (“it is essential that the EIS not
be basd on misleading economic assumptionddfinston v. Davi$98 F.2d 1088, 1094-95
(10th Cir. 1983) (disapproving of misleadisig@tements resulting in “an unreasonable
comparison of alternatives” in an EIS).

As an alternative or precursor to an EIS, an agency may prepare an envirbnmenta
assessment (“EA”) to “[b]riefly provide sufficient evidence and analysiddétermining whether
to prepare an environmental impact statement or a finding of no significantimp@dc.F.R. §
1508.9(a)(1).The EA, while typically a more concise analysian an EIS, mudtill evaluate
the “need for the proposal, . . . alternatives as required by [NEPA] section 102[@)# xhe

environmental impacts ahe proposed action and alternatives.” 40 C.F.R. 8 1883.8 the



agency concludes that the action will not cause significant impacts, it mayissuding of No
Significant Impact (“FONSI”) and need not prepare an EIS. 40 C.F.R. § 1508.13.

B. Coal Leasing on Federal Land

The BLM manages coal leases underlying Forest Service Land pursuant tménal M
Leasing Act, 30 U.S.C. § 1&t seq.Because the Forest Service retains management authority
over the surface lands overlying these leases, the BLM must first obtamngent of the Forest
Service beforapproving leases. 30 U.S.C. 88 201(a)(3)(iii), 207(a); 43 C.F.R. 8§ 3425.3(b).

Prior to granting consent, the Forest Service is authorized to impose conditionsdb prote
forest resourcesld. To be sure, conservation is not the Forest Service’s sole miSdien.

Lands Council v. McNajr537 F.3d 981, 990 (9th Cir. 2008 ongress has consistently
acknowledged that the Forest Service must balance competing demands in mdaagial
Forest §stem lands. Indeed, since Congress' early regulation of the nationtd,fiireas never
been the case that thational forests were ... to be set aside for ns@?*) (citing United States
v. New Mexicp438 U.S. 696, 716 n. 23 (1978)) (internal @ion marks omitted).

The Forest Service and BLMase modifications are subject to the same-dgahcy
permittingprocess. 43 C.F.R. § 3432.3(d). A different set of regulations govern the process of
exploring for coal—whether inside or outside of an existing lease. An exploratioraplde c
approved without a separate license if the area to be explored lies within argdgese. 43
C.F.R. 8 3480. If, however, the area to be explored lies outside an existing leasetiexplora
requires a separagxploration license. 43 C.F.R. § 3410.

C. The Sunset Roadless Area

The Sunset Roadless Area contains 5,800 acres of relatively undeveloped forest and

scrub land in a part of western Colorado called the North Fork Valley. Mount Gunnison and the



West Elk Wilderness lie to the east. The parties cannot agree about whetreatbbould be
called pristine or disturbed. It appears undisputed that there have been humaesactithe
area making it less pristine than the nearby West Elk WilderAesa.See, e.g.FSLeasing
0046963, 0046967.But at the same time the area is undoubtedly wild, relatively empty, and
home to diverse flora and faun8eeFSLeasingd046800, -0046987, and -0047275.

Recreational opportunities are available in tteaas well, although the parties dispute
how many opportunities are available and the quality of those opportunities. At auminim
there are two trails in the aredhe Sunset Trail and Trail 8152—though they do not receive
heavy use. FSLeasiyi)46955, 0046836 (characterizing the Sunset Trail as “system
nonmotorized trail that is mostly overgrown with minimal use by the pblithe areas more
popularfor dispersed recreational activitieSeeBLM_EP-13602; BLM_EP-13885-86 (noting
that thearea “is heavily used during hunting season” and nearby areas are “wigl@lyfars
dispersed recreation).

Next door to the Sunset Roadless Area sits the West Elk coal mine. This underground
mine has been operating since 1981 mostly beneath public |lamdged by the Forest Service.
See WildEarth Guardians v. U.S. Forest Se828 F. Suppat 1227.

D. The Parties

Plaintiffs in this case are a collection of Aorofit, environmental groups. Since 1977,
High Country Conservation Advocates has been operating in the Gunnison area, voorking
advance its members’ interest in preserving natural values and open space in Gunnigon Count

[Second Amended Compl., ECF No.&04.] Plaintiff WildEarth Guardians is a “nqmofit

! | adopt the citation convention used by the parties in this case. Théveraaeministrative records. |
refer to the Forest Service Lease Modifications record as “FSLeastng the BLM's Lease
Modifications record as “BLM_modsxxx,” to the Exploation Plan record as “BLNEP-xxxx,” and to
the Colorado Roadless Rule record as “GRRx.”
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environmental organization dedicated to protecting and restoring the wildldephaces, and
wild rivers throughout the American Westd. These groups participated in the public
comment process associated with the Lease Modifications and Exploratiom&langed in
this case.ld. at 5. Members of these organizations recreate in the Sunset Réadizsad
nearby public lands; they visit for the opportunity to enjoy the solitude and quiet oéthasar
well as the opportunity to hike, camp, and observe wildlide. Plaintiff Sierra Club, which
joined as a plaintiff later in the litigation, is a national environmentalprofit group that shares
similar conservation goals as the other plaintiffs in this casaddition, the Sierra Club is
dedicated to “transition[ing] the nation away from coal and toward clean ercdugpss.” 1d.

As explained above, the BLM and Forest Service cooperatively manage caa mini
operations in the Sunset Roadless Area. Their decisions authorizing on-the-grouratierplor
activities—and theresulting harm to plaintiffs’ interestsare the basis for this casArk Land
Company and Mountain Coal Compasgifetimes referred to collectively as “Arch Coai'g
the companies that currently own leases in West Elk Mine and who petitioned focaindde
the Lease Modification at issue in this case. Arch Coal’'s motion to inteagemelefendant was
granted on July 8, 2013. [ECF No. 15.]

E. The Agency Decisions

Three interconnected decisions enabled on-the-ground mining exploration in the Sunset
Roadless Area. First, in 2012 the Colorado ReaadRule (“CRR”) superseded the National
Roadless Rle (66 Fed. Reg. 3244 (Jan. 12, 2001)) and provided an exemption for temporary
road construction or reconstruction associated with coal mining in the North Foely.vVas
C.F.R. 8 294.43(c)(1)(ix)The CRR represented a traolé of sorts between extractive

industries in Colorado who sought to loosen the restrictions of the National RoadlessdRule a



conservationists and environmental groups that wanted to preserve those protections. 77 Fed.
Reg. 39,576, 39,576 (July 3, 2012) (noting that the rule strikes “a balance between conserving
roadless area characteristics for future generations and allowing managetngties within
CRAs [Colorado Roadless Areas] that are important to the citizens and econdmstdte of
Colorado”). Ultimately the CRR extended roadless protections to a vast amourgagfeattrat
was previously unprotected under the national rule in exchange for various concessions fr
ervironmentalists. One of these concessions included an exemption for road constelstiaah r
to coal mining on about 20,000 acres of previously protected land including the Sunset Roadless
Area’? The CRR explicitly states that one of its purposes is to facilitate coal mining and
exploration in the North Fork Valleyld. It does not directly authorize such activities, however,
but explains that any individual project must undergoseeeific environmental analysis and
approval.

Second, the Bureau of Land Management approved modifications to leases held by Ark
Land Company and Mountain Coal Company, LLC adding new lands to preexisting teases f
the West Elk mine. The modification area comprises 1,701 acres out of the 5,800 in the Sunset
Roadless AreaFSLeasing0046963. Arch Coal filed applications for the modifications in early
2009, and the BLM approved them in November 2011. The Forest Service, as the managing
agency for ovegling lands, consented to these LeasmiMications. The decision toant the
modification was accompanied by an Environmental Assessment (“EA”). Rtasuccessfully
appealed this decision through the Forest Service administrative process, ajehtiessbegn
preparing a full EIS on the Leaseohifications. On August 2, 2012, the Forest Service

approved the modifications. Plaintiffs filed a second administrative appedl whgdenied on

2 A helpful, concise history of the CRR can be found in Judge Boasberg’s opididalimitiative v.
Tidwell, 895 F. Supp. 2d 230, 233-35 (D.D.C. 2012).
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November 7, 2012. FSLeasing-0065327-77. Then it was BLM’s turn to approve the
modifications, which it did on December 27, 20B1L.M-mods-009831.

Plaintiffs briefly pursued an administrative appeal with the BLM, but withdreapipeal
when the Interior Board of Land Appeals declined to issue a decision within 45343
C.F.R. §4.21(b)(4). The lease modifications went into effect on April 1, 2013. That set the
stage for thehird andfinal agencydecision in this case.

That third decision occurred aftArch Coal submitted a proposed Exploration Plan to
theBLM in April 2013. BLM_EP-000096-179. This plan contained details on Arch’s planned
exploration of the land newly acquired under the lease modification. As relevarst to thi
litigation, Arch plans to build approximately 6 miles of roads anddar vegetation for several
drill pads. Arch vl use the resultingxploratorywells to determine the extent of the underlying
coal seam and make a decision about whether to extend mining operations into this area. No one
knowsfor surewhether there is recoverable coal in the exploration areaaddrecies prepared
an EA and approved the plan on June 27, 2013. BLM_EP-016168-215, EP-016219-21, EP-
000467. The following day, BLM petitioned the Land Board to put its approval of the plan into
full force and effect. That petition was subsequently denied. Plaintiffstfileduit on July 2,
2013. At the time they included motions for emergency relief. Those motions were withdraw
after Arch promised not to begin exploration activities until the summer of 2014. [BCE/N

. PROCEDURAL BACKGROUND

As explained above, plaintiffs initiated this suit in July 2013. The Court granted Arch
Coal leave to intervene in the case on July 8, 2013. ECF No. 15. After it became cl&ertthat
Coal would not begin exploration activities until the summer of 2@#&4parties drafted a joint

case management plan. Plaintiffs filed their opening brief on March 20, 2014. Shortly



thereafter, plaintiffs became concerned that the Court would not have enough timetothde
merits of the case before constructiondregn July 1, 2014 because the merits were not
scheduled to be fully briefed until May 2, 2014. Therefore the plaintiffs filed a moti@n for
preliminary injunction on April 9, 2014 to protect their interests. A third joint case maeage
plan [ECF No. 68] explained the timimgunchand set a May 20 deadline for briefing related to
the preliminary injunction. The case was transferred to me on May 15, 2014 at which point |
requested that the parties schedule oral argument on the motion for a prelimjurastyon. The
underlying merits case became ripe for review before the hearing, hoaegedherefore the
merits case became the focus of the hearing on June 19, 2014. The motion for a preliminary
injunction is now moot, and | proceed to a decisinrihe merits of plaintiffs’ administrative
appeal.
II. ANALYSIS

By law, this Courtmayonly set aside aagency’s decision if after a review of the entire
administrative record the Court finds that the decision was “arbitrary, masj@n abuse of
discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(Xé&)alsdavis v.
Mineta 302 F.3d 1104, 1111 (10th Cir. 2002).

An agency's decision is arbitrarydaoapricious if the agency (&ntirely failed to

consider an important aspect of the problem, (2) offered an explanation for its

decision that runs counter to the evidence before the agency, or is so implausible

that it could not be ascribed to a difference in view or the product of agency

expertise, (3jailed to base its decision on consideration of the relevant factors, or

(4) made a clear error of judgmentDeficiencies in an EIS that are mere

“flyspecks and do not defeat NEPA's goals of informed decisionmaking and

informed public comment will not lead to reversal.
New Mexico ex rel. Richardsph65 F.3dat 704 (internal quotation marks and citations omitted)

Plaintiffs bear theburden of proof on the question of whether an agency’s decision was arbitrary

or capricious.Citizen's Commto Save Our Canyons v. Kruegét.3 F.3d 1169, 1176 (10th Cir.



2008) (noting that the agency’s decision is presumed vadlidnfully aware that the agencies’
decisions—as long as they are neither arbitrary nor capriciates-entitled to deference and that
this Court cannot substitute its own judgment for the agency’s judgndént.ankee Nuclear
Power Corp. v. Natural Res. Def. CoundiB5 U.S. 519, 555 (1978And | further recognize
that“deference to the agency is especially strong where the challenged decigavs |
technical or scientific matters within the agency’s area of expértisyoming v. U.S. Dep't of
Agric., 661 F.3d 1209, 1246 (10th Cir. 2011) (quotvgrris v. U.S. Nuclear Regulatory
Comm’n 598 F.3d 677, 691 (10th Cir. 2010But the Court will not'defer to a void.” Oregon
Natural Desert Ass’'n v. Bureau of Land Mgre@5 F.3d 1092, 1121 (9th Cir. 2010).

a. Plaintiffs Have Standing to Bring All Claims.

There is a relatively narrow standing issue that must be resolved at the othietase.
The plaintiff environmental groups undoubtedly have standing to challenge most of thg agenc
decisions in this case, and by and large their standing is tedgoh Arch Coal alone, however,
argues that the plaintiffs lack standing to challenge the CRR because the allegedayeih
the rule—inadequate analysis of impacts from various greenhou§&¢Hs”) emissions—is
unrelated to the concrete harm givimgerto plaintiffs’ standing-i.e. harm to recreational values
in the Sunset Roadless Arelfind this argument unconvincing and find that plaintiffs have
standing to bring each of the claims in this case.

The basic components of standing are wetted

First, the plaintiff must have suffered an injury in fa@n invasion of a legally

protected interest which is (a) concrete and particularized, and (b) actual or

imminent, not conjectural or hypothetical. Second, there must be a causal

connection between the injury and the conduct complainedha injury has to

be fairly traceable to the challenged action of the defendant, and not the result of

the independent action of some third party not before the court. Third, it must be

likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decision.

10



Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (199)ternalcitations, quotation marks
and alterations omitted)

In this case it is apparent that the plaintiffs will sutiarinjury in fact if bulldozing
begins in the Sunset Roadless Area, that the injury is traceable to the tibmedated decisions
by the agencies to open up the area to coal exploration, and that a favorable decisitaningva
any one of the rulesaould prohibit Arch Coal from moving forward with its exploration plan,
thereby redressing plaintiffs’ injury. Arch, however, suggtsisa proper standing analysis
must also trace the concrete injury to the particular legal theory advandwal fdginiff. In this
case, therefore, Arch would like to see plaintiffs demonstrate why thedljyggadequate
analysis of climate change in the CRR will cause harm to plaintiffs’ recreatideedsts.
Because plaintiffs admittedly cannot draw such a lineéen the alleged deficiency and the
particular harm they face, Arch argues they lack standing to bring suchHemgkal

This attempt to raise the bar on standing by requiring additional proof beyond injury,
causation, and redressability has besdyuffed by other courts including the U.S. Supreme
Court. The Court of Appeals for the D.C. Circuit rejected an identical arguastryelar. In
that case, the district court

found [that plaintiffs] lacked standig to raise the argument becaubkey could

notdemonstrate a link between their members' recreational and aesthetic interests,

“which are uniformly local, and the diffuse and unpredictable effects of

[greenhouse gas] emissionsThe district court therefore seemed to require that

the specific type opollution causing the Appellants’ aesthetic injwityere, local

pollution—be the same type that was inadequately considered in the FEI8s
respect, we think it sliced the salami too thin.

WildEarth Guardians v. Jewelf38 F.3d 298, 306-07 (D.C. Cir. 201B)jternal citations
omitted) (citingDuke Power Co. v. Carolina Envtl. Study Grp. 138 U.S. 59, 78-79 (1978)

(holding that, except in taxpayer standing cases, a plaintiff who has othermsestimated
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standing need not demonstrate a nexus é@tvwhe right asserted and the injury allgje@ihe
court went on to explain that vacatur of the allegedly deficient FEIS would setieeplaintiff's
injury regardless of the “specific flaw” in the agency’s decisiloh.at 307;see also WildEarth
Guadians 828 F. Supp. 2dt1235 (D. Colo. 2011(rejecting the idea that a plaintiff in a
similar challenge to an agency coal leasing decision “must specifically allegeoaglered

injury resulting from climate change, rather than from the projecttselike these other

courts, | find that requiring High Country Conservation Advocates to prove more than injury,
causation, and redressability would be inappropriate and lacks precedential sufwpaditiat
plaintiffs have standing to challenge the C&Rn if their argumerthat the rule failed to
adequately analyzdimate change impacts does not share a nexus with the concrete injury to
their recreational interests

b. Lease Modification FEIS

Plaintiffs allege three NEPA violations in the Lease Modification FEIS: (1adgeacies
failed to disclose the impact to adjacent public and private lands in sufficient (®ttile
agencies failetb disclose the social, environmental, and econompacts of GHGmissions
resulting from the lease modifications, and (3) the agencies failed to anlxlget volatile
organic compound (“VOC”) emissions associated with methane venting on the mazhed |
Overall, as the record demonstrateg, agencies did an excellent job of disclosing the effects of
the Lease Modifications and analyzing those effects. Nonetheless, filamation of the
social, economic, and environmental effects of methangsemns from the development of the
Lease Modification was arbitrary and appears to have either “entiredy tailconsider an

important aspect of the problem, . . . offered an explanation for its decision that rures tmunt

12



the evidence before tlagency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertis&lew Mexico ex. rel. Richardsgb65 F.3d at 704.

i. The LeaséModification FEIS Adequately Disclosed Impacts to Adjacent

Lands.

By approving the Lease Modifications, the agencies made it possible for Aextoter
nearby coabn adjacent public and private lands that otherwise would have been permanently
bypassed.The fact that this additional coalight now be recoverable and might be developed,
while not a direct impact of the Lease Modificatisnonetheless a foreseeable indirect impact
of the approval.The FEIS discloses the indirect impacts in some detail, but Plaintiffs argue that
the level of detail is insufficient to disclogdly the values that would be impacted by the
development of adjacent lands.

No one disputes that foreseeable development resulting from an agency deasion is
indirect impact that must be analyzetD C.F.R. § 1508.25(c) (@eiring the EIS to analyze
direct, indirect, and cumulative impacts from a federal acti®ee Davis302 F.3d at 1122-23
(characterizing the growdimducing effect of agency’s approval of a highway project as an
indirect impact requiring analysisY.here are natural limits to the amount of forecasting that can
be donepf course and agencies are required only to make “a reasonable, good faith, objective
presentation of those impacts sufficient to foster public participation andhiediodecision
making” Colo. Envtl. Coal. v. Dombeck85 F.3d 1162, 1177 (10th Cir. 1999) (citation
omitted). | turn now to the agencies’ discussion of the impacts to adjacent lands.

In this case,lte FEIS discloses thdevelopment of the modification will lead to the
production of 5.6 million tons of coal from adjacent private lands and 3.3 million tons from

adjacent federal lands. FSLeash@j}6776 at 0046851. Moreovde documenguantifiesthe
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economic benefits expected from the modifications and extended mine life asi@apety
$1,075,102,400 based on an estimated price of $40 per ton of coal. FSLeasing-0046776 at
0046987-88.As far as the possible impacts to surface resources, the agsoteidshat the
adjacent lands were to the north and west of the modification areasandhed that the effects
ontheselands would be proportional to the effects on land within the Lease Modification.
FSLeasingd046917. The FEIS then multiplied the assumed proportion of vegetation loss by
what it knew to be the proportions of overlying vegetative cover in adjacent lang<diHed
affected by the modificationFSLeasingD046918(“For private lands and adjacent parent lease
areas, a total of 63 additional acres of vegetation lesstimated.Of this, there would be
approximately 41 acres of oak, 19 acres of aspen, 2 acres of spruce/fir, ando2 stunals
types”)2 The agencies explained that more detailed disclosures would be impossible before
approval of a more specific mine plan. FSLeasing-0046776 at 0047R@fthis leasing stage
there are no mine plans approved for the private lands as they rely solely on manrgldasign
as is the case on the lease modification areas, so it is imgassd#dtermine exactly where, of
[sic] if, surface disturbance would occur.’RRegarding subsidence, specifically, several
unknowns—such as the thickness of the coal seam and the amount and characteristics of the
overburden (the material above the seamjded further uncertainty to the agencies’ forecasts

FSLeasingd055550-54.

® The FEIS also disclosed a variety of other surface effects on adjacent$amigenerallFSLeasing

0046851, -0046887—-88, -0046898—99, -0046901-51, -0046957-58, -0046981—-83; -0046848 (coal
production on adjacent private land€)046849, -0046887-89, -0046893-94, -0046219subsidence

on private lands), -0046871 (methane drainage wells on private lands), -0046897-900 (stslompac

private lands), -0046906, -0046909, -0046912 (surface water impacts from subsidence orapdyate |
0046907-08, -0046910-11, -0046913 (ground water impacts from subsidence on private land), -0046915
(cumulative impacts to water, including activities on private lan@6%6918 (methodology for

estimating vegation impacts on private lands).
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Plaintiffs admit that the FEIS disclosed the fact that mining would take place oeratdjac
lands, but they argue that the agencies erred by omitting any discussion of dhierilaad
extent” of the mining. [ECF No. 62 at 24.] They wish for something more specific than the
general “north” and “west” provided by the FEIS. FSLea€i6g6776 a0046848. They argue
that in order teevaluateproperly what environmental valuesgit be affectedhe agency must
disclosedetails about the likely location of the adjacent minikgrthermore they challenge the
assumption that effects on adjacent private lands would be proportional to the @ffeablic
lands becaustne private land owners might not be bound by the sorts of environmental
constraints facing the agencies.

Plaintiffs claim thatthe agencies had maps in their possession that could have provided
this more detailed informationThey cite, 6r exampleamap depictinghe modification area
thatdisclosed details like vegetation covéiSLeasing0046776 a046916. Plaintiffs claim
thatsimilar maps for the adjacent lands were in the Forest Service’s possdsSiarasing
0055539 (Arch Coal’'s map of projected mingdat); FSLeasingD055650(Forest Service map
depicting possible subsidence from the modification).

The Court has reviewed these maps, and they appear to be quite general andvepeculati
SeeE-mail from Kathy Welt to Ryan Taylor, FSLeast0§55540-41“The blue projections are
the[longwall] panel layouts thadre our best estimates basedawailable drill hole dataThe
finer, gray line is the maximum panel layout wittire lease mod areas should future exploration
data from within the lease madea show that the panels can/should be extended’there.
Indeed, the Court cannot see how either of these maps could have disclosed any more

information than the general effects already disclosed by the agencies.
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Moreover, it was reasonable, and not &aoy, for the agencig® project that the indirect
effects on adjacent lasavould be similar to the effects within tiarrent lease area. Plaintiffs
offer no evidence suggesting that the surface of the adjacent area differis anvgay that
subsidene will have substantially different effects on those areas. Their best@ngis that
perhaps mining operations will be performed in a less sensitive manner withocy age
oversight. Such speculation is more of a flyspeck than an accusation ofiadssar
capriciousness. Moreover even if the Forest Service had included its map of grojecte
subsidence, there is no indication that the map would have allowed plaintiffs to bettstamtier
the values that would be affected by the expansion. Aghih depicts is what the agencies
already disclosed: that mining on adjacent lands would occur somewhere to the naréstaoid
the existing lease area and that it would be too speculative to try to determinectbe lpcation
of surface effectsSee, e.g.FSLeasingd047327-29 (response to comments seeking more
detailed analysis of surface effects

il. The Lease Modification FEIS Inadequately Disclosed the Effects of
GHG Emissions

While the agencies provided an adequate disclosure of effects on adjacent lands, the
treatment of the costs associated V@HHG emissions from the mine was arbitrary and
capricious. The agencies apparently do not dispute that they are required te tealgdirect
effects ofGHG emissions in some fashion, lbéycontend that their general discussion of the
effects of global climate change was sufficient under NEPA. The FEIS&Veowustifieghis
approach with a statement that is incorrect andrgs evidence in the record. And the post-hoc
rationales provided by counsel in this case, even if they could save the FEISrsoffe

problems of their own.
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One of the foreseeable effects of the Lease Modification approval is therekedyge of
metane gas from the expanded mining operations. As explained above, an EIS must disclose
and evaluate all of the effects of a proposed aetidinect, indirect, and cumulative. NEPA
further definesmpacts or effectto include“ecologicalf] . . . economic, [and] social” impacts of
a proposed action. 40 C.F.R. § 1508.8(b). The agencies do not argue that they could ignore
these effectsin fact, they acknowledged that there might be impacts from GHGs in the form of
methane emitted from meé operations and from carbon dioxide resulting from combustion of
the coal producedFSLeasingd046776 aD046808(“Effects on climate change magcur from
mining coal which stem from the release of methan@and release of CO2 causedthg
burningof coal that is mined?) Beyond quantifying the amount of emissions relative to state
and national emissior{ESLeasingd046874) and giving general discussion to the impacts of
global climate changd-GLeasing0046880), they did not discuss the impaecissed by these
emissions. Instead, they offered a categorical explanation that such aisasalyipossible.

Standardized protocols designed to meafagctors that may contribute timate
change, and to quantify clatic impacts, are presentiyavalable. . . .

Predicting the degree of impact any single emitter of [greenhouse gasags]
have on global climate change, or on the changes to biotic and ayist&ns
that accompany climate change, is not possible at this timesuéls,. . . the
acconpanying changes to natural systems cannot be quardifigadicted at this
time.
FSLeasingd046880.
But a tool is and was available: the social cost of carbon protocol. Interagency Working
Group on Social Cost of Carbon, Technical Support Document (Feb), 2@&BSLeasing
0041245 at 0041403, 0041404. The protocol—which is designed to quantify a project’s

contribution tocosts associated with global climate changeas created with the input of

several departments, publicraments, and technical meld. FSLeasing0041245 at 0041403,
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0041404-06. The protocol is provisional and was expressly designed to assist agencies in cost
benefit analyses associated with rulemakings, but the EPA has expressed sufsarsé in

other contextsSeeSarahk. Light, NEPA'’s Footprint: Information Disclosure as a Quasi-

Carbon Tax on Agencie87 Tul. L. Rev. 511, 545-46 & n.160 (Feb. 2013) (noting the EPA
recommendation to the State Departmerieiplore. . . means to characteritiee impact of the

GHG emissions, including an estimate of the ‘social cost of carbon’ assoamtbgoterial

increases of GHG emissidna connection with the State Department’s review of the Keystone
XL pipeline).

In case there was any doubt about the protocol’s poténtigiclusion inthe Lease
Modification EIS, the agencies included it in the draft EFSLeasingd009871 at 0010035-
0010040).The draft weighed several specific economic benrefttsal recovered, payroll,
associated purchases of supplies and services, paltigs—against two costs: the cost of
disturbing forest and the cost of methane emissions from the mine (measuratsioftdollars
per ton of carbon dioxide as estimated by the social cost of carbon proteé8tBasing
0010040 (coming out to $6.9 million in impacts from GHG emissions at a price of $21 per ton of
carbon dioxide).The BLM included a similar analysis iits preliminary EA on the Lease
Modifications. BLM_mods-7213 at 7261.

As noted above, these attempts at quantification of the Lease Modification’abotri
to the costs of globalimate change were abandoned in the FHIBe analysis was removed, in
part it seems, in response to an email from one of the BLM’s economists that pointeat the t
social cost of carbon protocol‘isontroversial.”

Placing quantitative values on greenhouse gas emissions is still con&dovers

Social cost estimates for a ton of carbon dioxide emitted range from $5 to over

$800 (Interagency Working Group 2010; F. Ackerman & E. Stanton, Climate
Risks and Carbon Prices: Revising the Social Costs of Carbon, 2010).
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Considering the 1.23 million tons of carbon dioxide equivalent emissions [from
methane] the West EIk mine emits annually, the cost could range from a moderate
$6 million per year to an overwhelming $984 million per year.
Email of D. Epstein, Economist, BLM State Office to N.Mémson, Forest Servi¢duly 19,
2012 6:08 PM)seeFSLeasing0116520 at 0116526. The final, however, retained the
guantification of thdenefitsassociated with the Lease Modifications and even added some
additional benefits FSLeasingd046776 at 0046985-88.

Therefore the FEIS, on its face, offers a factually inaccywat#ication for why it
omitted the social cost of carbon protocol. A tool existed, and indeed it was in the 8raft El
This justification funs counter to the evidence before the agency jarsd) implausible that it
could not be ascribed to a difference in view or the product of agency expertisélew .”
Mexico exel. Richardson565 F.3d at 704.

Furthermore, this error is more than a mere “flyspeck.” The agencies expedigslyon
the anticipated economic benefits of the Lease Modifications in justifygigapproval.See
FSLeasingd069890 aD069898) exdainingthat the noaction alternative was not chosen
because “it does not achieve social and economic objectives in théeaigaates suggest
nearly a billion dollars in lost revenues, royalties, payroll and local paymegbbdds and
servicesvould ke foregone ® implementing this Alternative”).

Eventhough NEPA does not require a cbsenefit analysidt was nonetheless arbitrary
and capricious to quantify theenefitsof the lease modifications and then explain that a similar
analysis of theostswas impossible when such an analysis was in fact possibl@aithcluded
in an earlier draft EISCompareFSLeasing0046776 at 0046985-88 (final)ith FSLeasing
0009871 at 0010035-10040 (drafige alsat0 C.F.R. § 1502.23ughes River Watershed

Congrvancy 81 F.3dat 446-48 (“it is essential that the EIS not be based on misleading
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economic assumptionsgierra Club v. Sigler695 F.2d 957, 979 (5th Cir. 1983gency
choosing to “trumpet” an action’s benefits has a duty to disclose its castsifedt the agency
prepared half of a co$tenefit analysis, incorrectly claimed that it was impossible to quantify the
costs, and then relied on the anticipated b&stefiapprovethe project.

The agencief course, might have been able to offer adpitrary reasons why the
protocol should not have been included in the FHIBeydid not? Any posthoc
rationalizations provided by the agencies in this litigati@nielevant to the question of
whether the agencies complied with NEPA at the time they made their respecisiende New
Mexico ex rel. Richardse®65 F.3d at 704 (“In considering whether the agency took a ‘hard
look,” we consider only the agency's reasoning at the time of decisionmaking, eggodihoc
rationalization concocted by counsel in briefs or argurfjent.

| believe the agencies’ peBbcarguments raised in this litigatidartherillustratethe
arbitrariress of their actionsFirst,as | mentioned above, the agencies argue that the protocol is
provisional and designed for rulemakings, not NEPA documents. The InteragencyVorkin
Group’s own materials confirm these fac&eeFSLeasingd041405(“[A] ny effort to quantify
and monetize the harms associated with climate change will raise seriousrguesscience,
economics, and ethics and should be viewed as provisipriEbLeasingd041407 (noting that

the protocol isspecifically desgned for the rulemaking process”). Whether the provisional

*The BLM'’s Record of Decision approving the Lease Modification, which came adt€ioifest

Service’s consent to the Modifications and played no role in the eariisiate does offer a slightly
more descriptive explanation for why the protocol was not used. BLM_mods-9817 ge@plk&ing

that “the benefitost analysis was removed from the FEIS because it was determined not to provide
accurate analysis to inform USFS and BLM decisions”). Thisiposjustificationby the BLMdoes not
change the fadhat the Forest Service ignored evidence before it. The BLM sieapbn also does not
explain why the quantified analysis of benefits was retained while tenpemying quantification of
costs was omittedFinally, the BLM’s ROD also fails to explawhy, if the protocol was deemed
inaccurate, the agency could possibly have been justified in omittingrélgnthereby effectively setting
thecost of those emissions at $0.
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nature or the declaration that the protocol was designed for rulemaking might iveeasea
non-arbitrary reason for removing the protocol from the draft is a hypotheticdlauthat the
record does nqiresent.| will note, however, that even had such reasons been included, they do
not exphin why theseagencies believed the protocol was inaccurate or not usehis
instance Likewise, e/en if the agencies had argued the protocol was controvieesialise it is
imprecise, the only evidence in the record #ygiears tgupport that rationalization is the
economist’s email noting that there is no scientific consensus about the exactmolst to
assign to carbon emissionSee supré&mail of D.Epstein, Economist, BLM State Office to N.
Mortenson, Forest Service (July 19, 2012 6:08 PM). As he notedjsfzevade range of
estimates about the social cosGHG emissions. But neither the BLM’s economist nor anyone
else in the record appears taygest the cost is as low as $0 per unit. Yet by deciding not to
guantifythe costs at all, the agencif$ectively zeroed out the cost in its quantitative analysis
SeeCtr. for Biological Diversity v. Nat'l Highway Traffic Safety Admi38 F.3d 1172, 1217
(9th Cir. 2008) (holding that NEPA requires agencies to analyze the effetdsaofions on
global climate changeid. at 1200 (finding it arbitrary and capricious to assign a cost of $0/ton
to emissions when none of the identified estimates was thatBonder Power Plant Working
Grp. v. U.S. Dep't of Energp60 F. Supp. 2d 997, 1028-29 (S.D. Cal. 2@68ine).

Second, the agencies cite cases where couneddidecisions tomit quantitative
analyses of the effect of a projedB#G emissions in favor of a more generalized qualitative
analysisof those effectsBut in two of those cases, the protocol was never suggested as a
possible tool, and the courts appear to have based their holdings, at least in part, onhtte fact t
no such tool existedt the time SeeWildEarth Guardians v. Jewelr38 F.3d 298, 309 (D.C.

Cir. 2013)(“Because current science does not allow for the specifiaiyadded by the
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Appellants, the BLM was not required to identify specific effects on the dimairder to
prepare an adequate EISY¥ildEarth Guardians v. U.S. Forest Sei®28 F. Supp. 2d 1223,
1240 (D. Colo. 2011{*WildEarth has not identified any method in the record (or elsewhere) that
would enable the Forest Service to describe with particularity how the pnaatdt contribute
to overall climate chang®. The other cases involved alleged deficiencies that are not at issue in
this case.SeeBarnes v. U.S. Dep’t of Trans®55 F.3d 1124, 1139, 1140 (9th Cir. 2011)
(upholding an EIS that did not analyze climate effects “specific to the locatalibe such an
analysis is impossiblefudubon Naturalist Soc’y v. U.S. Dep’t of Tran€j24 F. Supp. 2d 642,
708 (D. Md. 2007) (upholding an EIS that did not adopt mitigation measures for climate change
effects). | am not persuaded by these cases, or by anythihg retord, that it is reasonable
completely to ignore a tool in which an interagency group of experts investedrtadrexpertise.
Common sense tells me that quantifying the effect of greenhouse gaeé#aritedms is difficult
at best. The critical importance of the subject, however, tells me thatdal6b&r has to
include a “hardook” at whether this tool, however imprecise it might be, would contribute to a
more informed assessment of the impacts thiamvere simply ignored.

In short, theagenciesnight have justifiable reasons for not usifog assigning minimal
weight to)the social cost of carbon protocol to quantify the co&ta€ emissions from the
Lease Modifications. Unfortunately, they did not provide those reasons in the FEIS,iand the
posthoc attempts to justify their actions, evéthe Court were permitted to consider themre
unpersuasive. Therefore | find that the FEIS’s proffered explanation ftiranthe protocol

was arbitrary and capricious in violation of NEPA.
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iii. The Lease Madification FEIS Adequately Considered the Effect of

Possible VOC Emissions

Plaintiffs also claim the FEIS devoted insufficient attention to the possibilitylafileo
organic compound (“VOC”) emissions from the methane Wéliat would almost certainly be
drilled as a part of the Lease Modification. Methane itself is nat@upsor to VOCs, but
hexane, propane, and a variety of other chemicals that often amepimpalbed methando
have the potential to create VOCH) C.F.R. § 51.100 (s)(1)l'he agencies acknowledged that
VOC pollution is a “key” issue, but they made no effort to quantify potential VOC poilurti
the FEIS. BLM_mods-9817 at 982e alsdBLM_mods7213 at 7222 (preliminary EA)
FSLeasingd046776 at0046872-73.

The parties devote several pages of briefing to this issue. In a nutshell, the misfenda
argue that VOC emissions are highly varialii@texisting data (whiclaresparse and relatively
old) suggesthat regardless of the variability those emissions aredod that the only evidence
suggesting emissions may be significant and worthy otiaddi study is the plaintiffs’ faulty
mathematical extrapolation using the old data. In response, the plainiifistictda their math is
reasonable, existing facilities are unlikely to detect whether \600& emissions are high, and in
any event, thegencies have an obligation to go out and collect more data to determine whether
VOC emissions are significant.

Just because the agencies called VOC pollution a “key” issue does not mean VOC
pollution is likely to be significant. The agencies also offered several sdgmargarbitrary

reasons why the existing data are too variable and the emissidoe ke to be useful in

® These methane wells are designed to vent methane from the undergroufut saifiety reasons. They
are unrelated to the exploratory wells Arch plans to drill in order trmhate the extent of the underlying
coal seam.
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modelingthe effect of the Lease Modifications. FSLeasd@gd6873, -0047305-Q¥OC
concentrations too variable and too low for accurate modeling). The agencies albatote t
nearby air monitoring stations have not revealed any local exceedances dmnSC
FSLeasingd046857-58.Given that the rate of mining is expected to remain the same, the
agencies concluded that VOC enss were unlikely to changedd. Moreover, the
disagreement between the agencies and plaintiffs about the accuracy dfglaiathematical
forecasting based on the old data from West Elk Mine strikes this Court aglyrduistype of
technical diagreement where deference to the agency is most impo@amiyoming 661 F.3d
at1246.

After deferring to the agencies’ conclusions that current data do not support thenghodel
that plaintiffs request, the only remaining issue is whether the agenceesinger an obligation
to obtain additional information on VOC emissiorgee40 C.F.R. § 1502.22(a) (stating that an
agency “shall” obtain additional information if it “is essential to a reasonede&lamong
alternatives and the overall cosfobtaining it are not exorbitarnt” The agencies explain that
obtaining more data on VOC emissions would not be essential to a choice among\ederna
given that there is no evidence (with the exception of plaintiffs’ disputed extiapsathat
emissions could be significant if the Lease Modifications were approved. Rtasuggest that
if the data were not essential, the agency would nonetheless be required to aetakeeagicit
findings to that effect. But strict, technical compliancéhvection 1502.22 has never been
required as long as other information in the agency documents reveals thatding mi
information is not essentiaSee Colo. Envtl. Coall85 F.3d at 1172—73 (courts are “unwilling
to give a hypetechnical reading g0 C.F.R. 81502.22] to require the [agency] to include a

separate, formal disclosure statement in the environmental impact statementfexcthbadf. . .
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data is incomplete or unavailable”) (citation omitta¥jldEarth Guardians828 F. Supp. 2d at
1240 (agency satisfied Section 1502.22 where it stated that additional information a@e clima
impacts was unavailable but that available information indicates impacts woudd not
significant). Here, the rest of the record, including the absence of aaldaceednces and the
relatively low levels of VOC emissions from the old data, indicates that VOC pollutilomot

be significant, and I find that the agency did not act arbitrarily by deciding odt&in

additional evidence of VOC emissions.

c. Colorado Roadless Rule FEIS.

Plaintiffs allege three NEPA violations in the Colorado Roadless Rule: (hApgtdreies
failed to disclose GHG pollution from the operation of mines that would occur pursuant to the
rule, (2) the agencies failed to disclose GptiHution from combustion of coal from the North
Fork Valley exemption, and (3) the agencies failed to address, acknowledge, or respond to a
expert report criticizing the agencies’ assumptions about GHG pollution frexemption.

Before delving into the details of the CRR, | note that the rule appears tojredoet
of exactly the kind of collaborative, compromise-oriented policymaking that weiwa
America. Broadly speaking, the CRR balanioggortant conservation interests with tdeo
important economic need to develop natural resources in Colorado. Not everyone got what they
wanted out of the rule, but perhaps that is a sign that the political process workedd@dsdnt
All of this, however, is more or less beside the pwmirthis litigaion. The narrow questiahis
Court must answer is whether the CRR and the North Fork exemption comply with NEPA'’s
disclosureand analysisequirements. Thgpecificissue is whether the agencies took a “hard
look” at the rule’s contribution to climate change, not whether the rule is a good idbadr a

idea. For the reasons that follow, | find that the agency failed to take a hard tbhekeaeffects,
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notwithstanding the fact that the CRR appears to be a generally thoveelgreasoned
compromise.

i. The CRRFEISFailed to Disclose th6HG Emissions from Mine

Operation.

The CRR states that increased methane emissions are a foreseeable result of the rule.
CRR-0154023 at 0154161. The agencies nonetheless declined to quantify these emissions or
analyze their impacts. The agencies justified this choice by arguing that netiinty ander
the rule is speculativand emission rates depend on nspecific factors that will not be
understood until exploration occur€RR-0153244 (preparation of emissions inventories not
feasible) Instead, the agencies used a ranking of one to four stars to compare the pdt€htial G
emissions between the alternatives proposed by the CRR-0154023 at 0154169-71.

As plaintiffs point out, however, the proffered explanation that future activiget®a
speculative to analyze is belied by the agencies’ decision to include detajksctipns and
analysis of tax revenue, employment statisacsl other environmental interestSRR-0154023
at 0154350 It is arbitrary to offer detailed projections of a project’s upside while omitting a
feasible projection of the project’s cosSee Scientists’ Inst. for Pub. Info., Inc. v. Atomic
EnergyComm’n 481 F.2d 1079, 1097 (D.C. Cir. 197Sjgler, 695 F.2d at 979 (“There can be
no ‘hard look’ at costs and benefits unless all costs are discloskdd)nutshell, the agencies
cannot claim that they are unable to predict the impacts of methane emissions betaities
occurring under the rule are too speculative and then turn around and calculate dowotto the |

and the nearest $100,000 the economic impacts of thé rule.

® The agencies also object to plaintiffs’ desired analysis by suggestingatiEi focused primarily on
local and regional costs and benefits and that including an inventory of @k$6ians would
inappropriately refocus the cost analysis on global costs. Thelloqueitification of economic benefits
did, however, include regional and national benef@dRR-0154352-59 (quantifying contributions to state
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The agencies also claithat the task of projecting emissions from maperations under
the CRR would be too complexowever, the agencies’ own projected coal removal and
associated economic analysis in the FEIS was based on existing data frohreminines—
West Elk, Bowie #2, and Elk Creek. CRR-0154023 at 01542@2ording to the FEIS, these
three mines are the only ones that wé expanded under the rul€ERR-154023 at 0154348.

The agencies alreagypssess data on methane emissions from these three IGRB0154023
at0154166. This explanation, therefore, appears to be nothing more than an ipse dixit.

Of course, minespecific emissions factors were separately offered as a potential excuse
for not projecting GHG emissions. Howevérleasonable drecasting and speculation is . . .
implicit in NEPA, and we must reject any attempt by agencies to shirk their réspoes
under NEPA by labeling any and all discussion of future environmental edfettsystal ball
inquiry.” Scientists’ Inst. for Pub. Info481 F.2d at 1092Suchprojections were possible as
demonstrated by an expert opinion that used data from existing North Fork mintapolaie
expected emissions under the extendeceriues enabled by the CRRower ReportCRR-
0137587 at 0137603. h€ agencies made similar forecasts based on existing data in earlier
litigation surrounding the West Elk Mine, undercutting the argument that suchstsece
impossible. WildEarth Guardians828 F. Supp. 2d at 1231. Therefore, the decision to forgo
calculating the reasohby foreseeabl&HG emissions associated with the CRR was arbitrary in
light of the agencies’ apparent ability to perform such calculations andi#sion to include a

detailed economic analysis of the benefits associated with the rule.

and federal tax coffers); CRRL54347-52 (quantifying induced economic benefits to Colorado and the
United States). The plaintiffs are not asking the agencies to quastifydbal costs associated witte
increased GHG pollution resulting from development under the CRR; theyymegekst an inventory of
the quantity of the gases that are likely to be released. This request delesmtite analysis.
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ii. The CRRFEISFailed to Disclose th&HG Emissions Resulting from

Combustion of North Fork Valley Coal.

Plaintiffs also object to the CRR FEIS’s omissafrany estimate of GHG emissions
associated with combustion of coal. They argue that the agencies’ proffpltadhtans are
unsupported by the record and therefore arbitrary. Those explanations were thatrl)lpots
have varying degrees of efficien@ndtherefae any predictiomabout carbon emissions
associated with combustion would be specula@®yeurrently unavailable technology like
carbon capture and sequestration might be widely adopted by the time the coal is ImgrB¢d, a
the overall amount of coal consumed by the marketplace would remain unchanged because there
are perfect substitutes for North F&Zkal CRR-0154023 at 0154170-71.

| agree with plaintiffs that these explanations are unsupported by the réastl.it
makes no sense for the agencies to claim thatabispeculative to predict coal combustion
emissions datander the CRRThe agencieprojected emissions from future mining and coal
combustion in otér situations like theWest ElkLease Modification FEISSeeFSLeasing
0046876—78.The agencies attempt to distinguish projections associated with individual leases
by arguing tha

it is one thing to consider the potential combustion of coal projected to be

produced from identified leases, as in the cases cited by Plaintiffs, bat quit

another to project the effects of the combustion of coal that may or may not be
produced over a wide area from mines that may or may not be developed simply
by virtue of a broad rule governing road constructiewhich is the analysis

Plaintiffs demand here.

Fed. Def.’s Response Br., ECF No. 72 at 3his attempt misses the mark. The agency

cannot—in the same FEIS-provide detailed estimates of the amount of coal to be mined (CRR-

0154023 at 01541123) and simultaneously claim that it would be too speculative to estimate
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emissions from “coal that may or may not be produced” from “mines that may anohbg
developed.” The two positions are nearly impossible to reconcile.

The only plausible difference between the abilitydrecast emissions under the Lease
Modifications and forecasting under the CRR is possible variations in powerplargref.
But this possibilitydid not stop the agencies from making estimates of emissions from coal
produced by the West Elk mine in the Lease Modifications. And indeed, West Elk is ong of onl
three mines identified for possible development under the CFHER-0154023 at 0154102.
There is no reason to believe that variations in powerplant efficiency posed no diostacle
making reasonable estimates of emissions associated with the Lease Modgibat that those
same variations in efficiency posed an insurmountable hurdle to making estirnateoél
combustion associated with the three identified mines in the North Fork exemption.

Second, the agencies’ contention that new technology might reduce carboonremissi
from future coal combustion strikes this Court as anything but a “hard look.” Theyaggmot
rely on unsupported assumpticghatfuture mitigation technologies will be adoptedf. New
York v. Nuclear Regulatory Comm®81 F.3d 471, 478-79 (D.Cir. 2012) (finding a NEPA
violation where the agency decided to ignore future impacts based only on “reasonabl
assurance][s]” that the impacts would be avoided)latee alsd\Neighbors of Cuddy Mountain v.
U.S. Forest Sery137 F.3d 1372, 1381 (9th Cir. 1998) (holding that an EIS discussion of
mitigationviolated NEPAIn part because it was “not cleahether any mitigation measures
would in fact be adopted”).

Third and finally, the agencies argue that the same amount of coal will be burnedrwhethe
or not the CRR exempts the North Fork Valley. The agency concluded that there would be

perfect substitution between coal provided by the North Fork Valley and coal mseedele.
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In other words, coal is a global commodity, and if the coal does not come out of the ground in
the Nath Fork consumers will simply pay to have the same amount of coal pulled out of the
ground somewhere elsesverall GHG emissions from combustion will be identical under either
scenario. The ageries reached this conclusion in part by relying on a U.Sabment of
Energy report forecasting a small annual increase in the demand foC&&I0080586.Based
on that assumption, the agency concluded that perfect substitution would occur.

| cannot make sense of this argument, and | am persuaded by an @pimdhe Court
of Appeals for the Eighth Circuit that rejected a nearly identical agenifycaison for not
analyzing the future effects of coal combustibmMid States Coalition for Progress v. Surface
Transportation Boardthe court held that an agency violated NEPA when it failed to disclose
and analyze the future coal combustion impacts associated with the agenay\sbpipa
railroad line. 345 F.3d 520, 549 (8th Cir. 2003). In that cde-this one—the agency argued
that emissions wouldoour regardless of whether the railroad line were approved because “the
demand for coal will be unaffected by an increase in availability and a decrgameih Id.
The court rejected this argument as “illogical at best” and notedititagased avibility of
inexpensive coal will at the very least make coal a more attractive option to fuharg®mto
the utilities market when compared with other potential fuel sources, such as poelea
solar power, or natural gasltl. The same dynamic is at play here. The production of coal in
the North Fork exemption will increase the supply of cheap, low-sulfur coal. At sontdlpsi
additional supply will impact the demand for coal relative to other fuel squaedsoal that
otherwise would have been left in the ground will be burned. This reasonably foresdieable

must be analyzed, even if the precise extent of the effect is less cédtain549-50’

"I am unpersuaded by the agencies’ attempts to distinplitsStates The fact thaMid Statesvas
decided in the context of identified rail lines does not distinguisbnt this case where the agencies had
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iii. The CRRFEISFailed to Address Dr. Power’'s Expert Report.

Plaintiffs raise a third objection to the FEIS that is closely related to the ifsuesther
it was arbitrary to omit a discussion of the effects of coal combustion. Théffdazontend that
the agencies failed to address, respond to, or acknowledge ahrepperthat they submitted
on the topic of forecasting GHG emissions, thereby violating NEPA'’s itistnuo respond to
“any responsible opposing view which was not adequately discussed in theateaftesit.” 40
C.F.R. §1502.9(b).

Dr. Thomas Michal Powers report, put simplyaiseshe same arguments discussed
above about the ability to forecast emissions from coal combustion. His reportaadicat
contrary to the agencies’ assumptions about perfect substitution, that conawulerbe unable
to perfectly substitute and that overall emissions would be higher if the CRRap@ioved.
CRR0137587 at 0137606-09.

The agencies argue that Dr. Power’s report was categorifagbés Concern 2-195,
CRR-0138670-73, and addressed in the CRR FEIS Response to Comments at CRR-0153244.
is true that the report and its criticisms are reprinted as Public Cond&®. ZThe stickier issue
is whether the agency adequately responded to the report. The response makes no mention of

Dr. Power’s report and, perhaps more importantly, it does mivessl the criticism that perfect

existing data from three identified mines and were able to provide a détadedst of themount of
coal that would come out of those mines pursuant to the CRR. | also see ficasigdifference
between the definition of foreseeability in the Eighth and Tenth CiREEIRA jurisprudenceCompare
Mid States345 F.3d at 549 (reasonable foreseeability means that an event is “suffitiehtlto occur
that a person of ordinary prudence would take it into accowitii)Utahns for Better Transp305 F.3d
at 1176 (reasonable foreseeability includes efféets“are sufficiently likely to occur”)The Tenth
Circuit adds the caveat that “[e]ven as to impacts that are sufficiently likelccur such that they are
reasonably foreseeable and merit inclusion, the FEIS need only furnisimnfeuctation as appesto be
reasonably necessary under the circumstances for evaluation of the pridjebins for Better Transp.
305 F.3d at 1176. The caveat does not modify the definition of reasonable folggebabiever. It
merely adds a reasonable limitationvaimat foreseeable effects must be included in the FEIS by
clarifying that only relevant and foreseeable effects must be includee, tHe agencies do not explain
why the effect of coal combustion, if foreseeable, is nonetheless natnetevan analys of the project.
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substitution is unlikely. The response merely noted that quantitative analysissoé@Hsions
was too speculative at this programmatic stage and postponed more detailsid ahéhe
project level. CRR-0153244. Thegencies do not argue that Dr. Power’s report was not a
“responsible opposing view.” Moreover the substance of his report is not addressed by the
portion of the record cited by the agencies. This failure to engage with Drr’® osport
violates40 C.F.R. § 1502.9(b).

iv. Exploration Plan Environmental Assessment

Finally, plaintiffs allege two NEPA violations in the Exploration Plan Environalent
Assessment (“EA”): (1) the agencies failed to take a hard look at the plarcts efferecreation
interests, an@®) the agencies failed to consider two reasonable attees to the planFailure
to adequately evaluate effects on recreational interests is grounds toroaediiPA document.
Nat'l Parks & Conservation Ass’n v. Fed. Aviation Adm8@8 F.2d 1523, 1533 (10th Cir.
1993).

The Lease Modification FEIS explicitly acknowledged that exploration ahichglicould
affect recreational activities but postponed such an analysis until thasétiéecare specifically
proposed.”BLM_EP-013386 at 013567-6&SLeasing0046776 at 0046957-58Yet when the
agencies had an opportunity to evaluate proposed ogrthed activities, they determined that
effects on rereation “will not be analyzedBLM_EP-016168 at 0161883, despite the fact that
sweh values are preseid, at 016183. Confusingly, the EA explains that there are no
recreational facilities in the exploration ardd. Yet the same document reveals the presence of
two trails—the Sunset Trail and Trail 8153Aathe area.BLM_EP-016175. Proposed roads and
drill pads will be located near these trails and in some instances will leel gadop of them.

Id. (drill pad SST-1 is located on top of Trail 8152herefore the proffered reason for
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foregoing an analysis of recreational valugsimplywrong. There are recreational facilities in
the area. It seems all but certain that they will be affected by the pdopgsieration
activities®

The fact that the EA was “tiered” to the recreational analysis in the Leasidifjé¢dton
FEIS changes nothing. First, the FEIS explicitly postponesgéeHic analysis until later
proposals (see discussion in the preceding paragraph). Plaintiffs referas shéhelgame.
While | am sure the agencies did not mean to deceive anyanelogic is hard to follow. If
site-specific analysis was to be postponed, then it should have been performed at a later
opportunity. It makes no sense for the agency to then turn around and “tier” thesisattan
early analysis that never took place.

The agencies claim that the EA performed a de facto analysis of all of the sanse factor
that would be considered in an analysis of recreational inteedfgsts on wildlife, egetation,
and scenic resource8LM_EP-016188-97MBLM_EP-016201-02. Intervenor defendants
further argue that these factors are the only way to measure the experience af 2pgaging
in dispersed recreational activities like-afil hiking or hunting. [ECF No. 74 at 17That may
be true, but the EA and Leasing Modification FEIS do not make this argument. Tadrefor
impossible for this Court to know whether the agencies did in fact do this analysiss posta
hoc justifications for agency decisions, these explanations cannot support thesAgetion.

Colo. Envtl. Coal. v. Salaza875 F. Supp. 2d at 1249-50.

8 At oral argument, the defendants suggested that Trail 8152 is an unnamed uset plakstnot appear
on some maps of the area and that plaintiffs are just now seizing upon ga@xist a desperate move to
try tofind errors in he EA. The trail appears on the very same map that the agencies used in the EA,
however. Rather than a labeeaking, insignificant flyspeck, this looks like a clearly marked tralil
(whether it gets much use, the Court cannot say) that the agencies themselves havarbessiage
before they approved the Exploration Plan.
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Furthermore it appears that the agencies dismissed at least one reasonahtalter
proposed by plaintiffs without providing an explanation for the dismis3&le existence of a
viable but unexamined alternative renders an alternatives analysis, and thedBAeles upon
it, inadequate.Diné Citizens Against Ruining Our Enva47 F. Supp. 2d at 1258/ilderness
Soc'yv. Wisely 524 F. Supp. 2d 1285, 1310-12 (invalidating an EA for failing to explain why a
no action alternative was dismissed). However, “NEPA does not require an &geneyyze
the environmental consequences of alternatives it has in good faith rejecdedesdte,
speculative, or [] immactical or ineffective.”Lee v. U.S. Air Forge354 F.3d 1229, 1238 (10th
Cir. 2004) (internal citations and quotation marks omitted).

Plaintiffs suggested a modified plan that eliminated a section of road that apizelaee
redundant.BLM_EP-000469 at 000477The agencies claim to have considered the alternative
but declined to offer a full analysis because the alternative was not viabkralHedfendant
[Response Br., ECF No. 72 at 43.] They further explain that the redundant road istoritical
worker safety in the event of a disaster requiring multiple exit optilwhsThis appears to be a
perfectly valid reasanHowever this justification appears nowhere in the agencies’ documents
until this litigation?

Plaintiffs also claim their proposal to eliminate borehole-38as ignored. The
agencies, however, tangentially addressed this proposal in the EA when theyeekplay the
proposal to limit the project to four holes was unacceptable. The EA notes that su¢ht@fimi
“would not provide the necessary information on the coal.” BLM_EP-016180. This
explanationwhile it verges on non-responsjv®netheless explains why this alternative was

rejected as inconsistent with the purpose of the project. The Court finds thagrniceeag

%1t is not, as defendants claimed at oral argument, obvious from the face of théxatdips tedundant
road is necessary for safety purposes.
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properly considered and explained their rejection of the proposed elimination of b@&fiele
10.
v. Remedies

Both defendants ask the Court not to address the remedy for any NEPA violatioss at t
time but instead teeceive additional briefing on that subject. Plaintiffs reply that they do not
object to deferring remedy briefing until after the Court’s ruling on thetsneNo one has
informed the Court as to what the mystery is about the remedy or whatofngptions the
Court might have. Under the Administrative Procedure Act the Court is directed to hold
unlawful and to set aside agency action found to be arbitrary, capricious or stheowin
according to law. 5 U.S.C. 8§ 706(2)(A). Thus, “vacatur” of the non-compliant agency action
appears to bmandatory.

| nevertheless acknowledge that the parties, who are intimately familiatheittase,
might have suggestions that the Court has not considered. The Court directs counsel to confe
and attempt in good faith to reach agreement as to remdtlaggeement is not reached, the
parties may submit additional briefimgncerning remedy no later than 30 days from today’s
date. This will consist of one brief for the plaintiffs collectively, one forgineernment
defendantgollectively,and one fothe intervenors collectively. The three briefs maybe
longer than 10 pages including everything from the caption toettigicate of service

However, one aspect of the remedy is both clear and immediate and is imposed upon the
issuance of this ost. The intervenor defendants are immediately enjoined from proceeding
with theExploration Plan in any manner that involves any construction, bulldozing or other on-

the-ground, above-ground or below-grouhsturbing activityin the subject area.
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V. Conclusion
Plaintiff's petition for review of agency action is granted and sustained. As indicated

immediately above, the intervenor defendants are immediat@inedjfrom proceeding with

the Exploration Plan in any manner that involves any cocistn, bulldozing or other on-the-
ground, abovground or below-ground disturbing activity in the subject area. The government
defendants’ approval of the ExploratiolaR is vacated. Plaintiffs’ motion for the entry of a
preliminary injunction [ECF No. 71] is moot. The Court will hold in abeyance any further
remedial orders pending either notification that the parties have reached anemj@etine

receipt and evaluation of supplemental briefs on remedy.

DATED this 27" day of June, 2014.

BY THE COURT:

Babspatorn

R. Brooke Jackson
United States District Judge
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