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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 13€v-01756RBJ}KLM
SHARI L. STRATTON
Plaintiff,

V.

UNITED LAUNCH ALLIANCE, L.L.C., a Delaware Corporation doing businesd A A, and
SHELLIE A. AGUILERA, an individual,

Defendans.

ORDER ADOPTING AND AFFIRMING RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

This matter is before the Court on tHay 23 2014 Recommendation [ECF No. 33] of
Magistrate JudgKristen L. Mix thatthe Courgrant the defendantsiotion to dismis$ECF
No. 17]. The Recommendation is incorporated herein by refer&8ee28 U.S.C. §
636(b)(1)(B);Fed. R. Civ. P. 72(b)The Recommendation advised the parties that specific
written objections were due withfourteen (14) days after being served vatbopy of the
Recommendation. [ECF No. 33 at 20.] The plaintiff filed a timely objection on June 6, 2014
[ECF No. 34]' Upon a de novo review of the objections filed, the Court adoptsaffirmsin

partthe Recommendation of Judge Mix.

! This motion is titled “Request for Reconsideration of Recommendatibmitéd States Magistrate
Judge,’which the Court libellly construes as an objection to the Recommendatia® Hall v. Bellmgn

935 F.2d 1106, 1110 (10th Cir. 1991) (pto se litigant's pleadings are to be construed liberally and held
to a less stringent standard than formal pleadings drafted by lawyers.”).

> The Court adopts the general recommendation to dismiss all chaitrisdoes notully adopt the
recommendationconcerning which claims should be dismissed pijudiceversus without prejudice.
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LEGAL STANDARD

Following the issuance of a magistrate judge’s recommendation on a disposttime ma
the district court judge must “determide novaany partof the magistrate judge’s disposition
that has been properly objected to.” Fed. R. Civ. P. 72(b)(3). The district judge igqubtmi
“accept, reject, or modify the recommended disposition; receive further thstruar return the
matter to the magistrate with instructionsd. When a magistrate judge issues an order on a
non-dispositive pretrial matter, “[t]he district judge in the case must consider tirggtmns
and modify or set aside any part of the order that is clearly erroneous or&gctmtaw” Fed.
R. Civ. P. 72(a).

Subject matter jurisdiction may be challenged by a party or raisedpontéy the
Court at any point in the proceeding. Fed. R. Civ. P. 12(HH&);s v. lllinois-California Exp.,
Inc., 687 F.2d 1361, 1366 (10th Cir. 1982). A motion to dismiss pursuant to Rule 12(b)(1) may
challenge the complaint on its face or based upon additional faoteeviewing a facial attack
on the complaint, a district court must accept the allegations in the complaint’ad-Holtev.
United States46 F.3d 1000, 1002 (10th Cir. 1996itation omitted). When reviewing a factual
attack supported by affidavits or other documents, the Court makes its own fiaxctingsf and,
in doing so, does not convert the motion to one brought pursuant to Fed. R. CividP .&56.
1003.

Rule 12(b)(1) concerns whether the Court has jurisdiction to properly hear the case
before it. “Federal courts are courts of limited jurisdiction and, as such, nvesa lssatutory
basis to exercise judliction” Montoya v. Chap296 F.3d 952, 955 (10th Cir. 2002).

“Jurisdiction is a threshold question that a federal court must address befbragé¢hae merits



of a statutory question, even if the merits question is more easily resolved padtyhe
prevailing on the merits would be the same as the party that would prevail ifguisavere
denied! Id. “[S]tatutes conferring jurisdiction on federal courts are to be strictly ceastamd
doubts resolved against federal jurisdictiok. & S Const. Co. v. Jensed37 F.2d 160, 161

(10th Cir. 1964). “The burden of establishing subjeetter jurisdiction is on the party asserting
jurisdiction” Montoyg 296 F.3d at 955c{ting Kokkonen v. Guardian Life Ins. Co. of ALl
U.S. 375, 377 (1994)).

In reviewing al2(b)(6)motion to dismiss, the Court must accept the yidaded
allegations of the complaint as true and construe theheiplaintiff's favor. However, the facts
alleged must be enough to state a claim for relief that is plausible, not seeelyative.Bell
Atlantic Corp. v. Twomb|\550 U.S. 544, 555, 570 (2007). A plausible claim is a claim that
“allows the court to dna the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009). Allegations that are purely conclusory
need not be assumed to be trick.at 681.

Becauseéis. Strattorrepresents herselihe Courtreview(s] [her] pleadings and other
papers liberally and hold[s] them to a less stringent standandliose drafted by attorneys.”
Trackwell v. United Stated72 F.3d 1242, 1243 (10th Cir. 2007) (citations omitted). However,
apro selitigant’s “conclusoryallegations without supporting factual averments are insufficient
to state a claim on which reliean be based.Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir.
1991). The Court may not become an advocate oo gelitigant, nor should it “supply
additional factual allegations to round out a plairgiffomplaint or construct a leghkeory on a
plaintiff' s behalf.” Whitney v. State of N.M113 F.3d 1170, 1173-74 (10th Cir. 199a)ing

Hall, 935 F.2d at 1110).



BACKGROUND

This case arises out of a complaint alleging employment discrimination under [Title V
and the Americans with Disabilities Act (“ADAgs well as three state law claims based in tort
A thorough summary of the factual background of this case was provided in the
Recommendation, which has been incorporated hereg.Shatton states seven causes of
actionagainst Defendants United Launch Alliance, LLC (“ULA”) and Shellie Auifgga (1)
ADA—Denial of Request to Provide Reasonable Accommodation; (2)Vltle
Discrimination—Race, Sex, Disability; (3) Title VI, ADA-Harassment/Hostile Environment;
(4) Title VI, ADA—Retaliation; (5) Intentional Infliction of Emotional Distress (“lIED”); (6)
Tortious Interference with Plaintiffs Economic Gain; and (7) Negligentdpisesentation.

[ECF No. 5 at 10-12]The first four clans arise under federal law whereas the last #miee
under state law.

Judge Mix recommended that the Court dismiss the first four causes of action and, in
turn, that the Court decline &xercise supplemental jurisdiction over the remaining state law
claims® Ms. Stratton objected to a number of these recommendations but not all of them. In
particular, Ms. Stratton agreed with Judge Mix’s recommendation to dismissaldity
discrimination claim under Title VIIJECF No. 34 at 6].She alsalid not object to the
recommendation to dismiss the state law claims, though the Would review this
recommendation de novo should any of the federal cleemsinactionable.

A. Sex Discrimnation, Race Discrimination, and Hostile Work Environment.

Judge Mix recommended that the plaintiff's claims of sex discrimination, race
discrimination, and hostile work environment/harassment under Title VII and the ADA be

dismissed pursuant to Rule 12(b)(1), finding that the Court lacked subject masiicjion

® There is no diversity jurisdiction over these claims.



over the claims because Ms. Stratton failed to exhaust her administrativeeersed Apsley v.
Boeing Co0.691 F.3d 1184, 1210 (10th Cir. 2013ikles v. Sprint/United Mgmt. Gal26 F.3d
1304, 1317 (10th Cir. 2005). Ms. Stratton objects to this recommendatiahdalates not offer
any argument that would cure the jurisdictional defects. In particular, thd$toB argues that
while she did not allege race discrimination with the EEOC before filing her clasiiherefore
did not exhaust her administrative remedies), she “learn[ed] over the course tfatULA
was in the practice of regularly granting accommodations to white makemate employees.”
[ECF No. 34 at 5]. This allegation, while possibly true, does not cure the jurisdici&feat.
Ms. Stratton also argues that lk@bruary 201ZEEOCCharge of Discrimination (the “Charge”)
asserts a pattern of discrimination that created a hostile and adversenwoskreent. The
Court has reviewed the Charge [ECF No. 5 at 16—-17] and disagrees. Even upon a liberal
reading, the Court findsonallegatios of a hostile work environment. Finally, Ms. Stratton
makes no argument as to why her sex discrimination claim should not be dismissbdsdret t
objection on this claim has not been properly made. The @Godstthat it lacks subject matter
jurisdiction to hear these claims. They must therdberdismissed witbut prejudice. See
Brereton v. Bountiful City Corp434 F.3d 1213, 1216-17 (10th Cir. 200&)ting that dismissal
on jurisdictional grounds should be made without prejudit@e Recommendation of
Magistrate Judge Mias tothese three claims adopted.

B. Retaliation.

Judge Mix found thahat Ms. Stratton’s claims of retation under Title VII and the
ADA should be dismissed for failure to state a claim upon which relief can be granted

potentially because the Court lacked subject matter jurisdiction over one or both of the*claims.

* Judge Mix recommended that Ms. Stratton’s claims of retaliation undenIitand the ADA “be
dismissed without prejudice to the extent they are jurisdictiobaltyed and dismissed with prejudice to
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The Court finds that it has subjengtter jurisdicton over both retaliation clainsit agrees with
Judge Mix that the claims should be dismissed under Rule 12(b)(6).

A plaintiff makes out a prima facie case of retaliation under Title VII by show{ty
that [s]he engaged in protected oppion to discrimination, (2) that a reasonable employee
would have found the challenged action materially adverse, and (3) that accaunsadtion
existed between the protected activity and the materially adverse aclwigy v. Hawker
Beechcraft Cqr., 659 F.3d 987, 998 (10th Cir. 20X(t)tation omitted) To state a claim of
retaliation under the ADA, the plaintiff must allet{é¢) that [she] engaged in protected
opposition to discrimination, (2) that a reasonable employee would have found teeggwil
action materially adverse, and (3) that a causal connection existed betweenettegaxctivity
and the materially adverse actiorE:E.O.C. v. Picture People, In684 F.3d 981, 988 (10th
Cir. 2012)(citation omitted).A plaintiff has engageth protected opposition to discrimination if
she has “made a charge, testified, assisted, or participated in any manner inteyaiores
proceeding, or hearing” under Title VIl or the ADA. 42 U.S.C. § 2000e-3(a); 42 U.S.C. §
12203(a). She haslso engaged in protected opposition to discrimination if she “has opposed
any practice made an unlawful employment practice” by Title VIl oAbA. 42 U.S.C. 8
2000e-3(a); 42 U.S.C. § 12203(a).

To begin, Judge Mix found that Ms. Stratton failed to engage in protected opposition to
discrimination under Title VII Ms. Stratton’s objection fails to address this issue. Instead, she
argues that “the actions that ULA engaged in from when Plaintiff was placed ad legee

and she filed with the EEOC and the actions she was subjected to until the LegahBepart

the extent they are not jurisdictionally barred.” [ECF No. 34 at 16]. Howawdge Mix did not
specifically discuss the jurisdictional deficiencies with the retaliatiaims Sincecomplaintsof
retaliationunder both the ADA and Title Vivere made itMs. Stratton’s February 2012 EEOC Charge,
the Caurt hereby finds that Ms. Stratton exhausted her administrative remedethase claims.



intervened, constitute a doctrine of continuing violations.” [ECF No. 34 at 6]. This argument
does not cure the defect, sgallly that Ms. Stratton failetb sufficiently allege that she
erngaged in protected opposition to discrimination under Title VII.

Second, Judge Mix found that Ms. Stratton engaged in protected opposition to
discrimination under the ADAy contacting the EEOC in January 2011, even though no formal
charge was filed at théime. However, Judge Mix found other deficiencies in Ms. Stratton’s
ADA retaliation claim. In particulaiyis. Stratton failed to sufficiently pleadcausal connection
between the protected activity and the materially adverse acflanestablish theausal nexus,

a phintiff must offer evidence otlose temporal proximity between the protected #agtand
the retaliatory conductr other evidence of causatidriKkenfield v. Colorado Dep't of Pub.
Health & Env't No. 12-1347, 2014 WL 563588, at *3 (10th Cir. Feb. 14, 2Qddhg Antonio
v. Sygma Network, Inc458 F.3d 1177, 1181-82 (10th Cir. 2006)Without other evidence,
three or more months between the protected activity and the adverse actionigensxf
establish a causal connectib Id. (citing Richmond v. ONEOK, Inc120 F.3d 205, 209 (10th
Cir. 1997).

Judge Mix notedhatMs. Stratton alleged no retaliatory action for over seven months
after she engaged in the protected activiis. Stratton’s objection fails to addressthi
deficiency Instead, she makedtanket assertion that the doctrine of continuing violation
applies to her claimYet this argument is unavailing, asldes nothange the fact thads.

Stratton didnotplead sufficienmaterial allegations to establish a causal connebebtreen the

protected activity and the alleged retaliatory actiospite of the seven month gaprhe Court

® Judge Mix also found that even if a causal connection had existed, Ms. Saibio allege any
material adverse action taken against her by ULA. An actionable claim lcdtreterequires that the
plaintiff have suffered an adverse employment action. As discussed bdRa#t iC, Ms. Stratton’s
objection also fails to cure this defect.



hereby adopts the Recommendation of Magistrate Judge Mix ianmhdismisses the retaili@n
claims without prejudicé.

C.ADA.

Judge Mix recommended that Ms. Stratton’s ADA claim be dismissed under Rule
12(b)(6) because she failed to allege that she suffered an adverse employmenTadtate a
prima facie case for discrimination under the ARAlaintiff must establish thahe (1) was
disabled; (2) was qualified, that is, could perform the essential functions of the jolsiiogue
with or without accommodation; and (3) sufferelyerse employment action because of the
disability.” Mathews v. Denver Pqs263 F.3d 1164, 1167 (10th Cir. 2001).

The Tenth Circuit hasiberally defined the phrase “adverse employment action” and

takes a casby-case approach, examining the unique factelezant to the situation at

hand. In generalpnly acts that constitute a significant change in employment status,
such as hiring, firing, failing to promote, reassignment with significantfgreift
responsibilities, or a decision causingignificant change in benefitgill rise to the level
of an adverse employment actiodowever, the term “adverse employment action” is
not necssarilylimited to such actsBut although the term isot confined to, for
examplemonetary losses in therim ofwages or benefit® mere inconvenience or an
alteration of job responsibilities does not constitute an “adverse employment action.”

Accordingly, a plaintiff must show that the alleged adverse action causedhanrée

minimisharm” to or a tle minimismpact” upon an employee’s job opportunities or

status.
E.E.O.C. v. C.R. England, In&44 F.3d 1028, 1040 (10th Cir. 2011) (internal quotation marks,
alterations, and citations omitted\n adverse employment action can absofound where an
employers actions carryd significant risk of humiliation, damage to reputation, and a
concomitant harm to future employment prosp&cBerry v. Stevinson Chevrojét4 F.3d 980,
986 (10th Cir. 1996).

Judge Mix found that Ms. Stratton did not sufficiently plead thassffered an adverse

employment action In particular, Ms. Stratton did not allege that she was demoted, reassigned,

® The Court does not adopt the recommendation to dismiss la@ss with prejudice.



or refused a promotion. She did not allege that her job responsibilities, duties, or cdimpensa
were changeg She did not allege that her opportunities and status were limited in any way.
Finally, she did not allege that ULA'’s actions carried a significant ristuofiliation, damage to
reputation, and a concomitant harm to future employment prospects.

Ms. Stattonseeks to cure these deficiencies within her objection. She contends that
while she had not been fired or demoted, she had not been prothateshe received
discriminatoryperformance reviewsand that she suffered humiliation, damage to reputation,
and a concomitant harm to future employment prospects. [ECF No. 34 Atebthese
allegations &il to appear on the face of the Amendeahplaint. On a 12(b)(6) motion to
dismiss the Court looks tthe factuakllegations made with the pleadings and not in other
filings with the Court.Cf. Mobley v. McCormick40 F.3d 337, 340 (10th Cir. 1994 e
nature of a Rule 12(b)(6) motion tests the sufficiency of the allegatibims the four corners
of the complaintafter taking those allegions as true.”) (emphasis addda)e.O.C. v. Pitre,

Inc., 908 F. Supp. 2d 1165, 1171 (D.N.M. 20{2h considering Rule 12(b)(6) motions, courts
must lookwithin the four corners of the complaint, accept all wetbleaded factual allegations
as trueand determine if the plaintiff is plausibly entitled to relie{emphasis added). The only
potentially retaliatoryaction discussed in the Amended Complairt performance evaluation
from December 2010 in which Ms. Stratton was “harmed by negativeneatary as to her
performance/disability [ECF No. 5 at ] Notably, no facts are alleged that Ms. Stratton
suffered aradverse employment action, such as a demotion, pay decrease, targglee job
related effect, as a result of this negativae@v The Court finds that Ms. Stratton did not

sufficiently allege that sheufferedan adverse employment action because of her disabilitg

" She further claims that she and her family “suffered irreparable harm byifPlzing absent from
home many week day evenings” while she worked late to finish her assignieeiats7. Yet, this type
of harm, while surely tangible, does not constitute an adverse employment acti



Recommendation of Magistrate Judge Mix is adopighrt as to the ADA claipnwhichis
hereby dismissedithout prejudice®

The rest of Ms. Stratton’s objection serves as a recitation of her complaimtd lvA.
There are no other direct objections made in response to Judge Mix’s proposed finthngs of
or proposed conclusions of law.

D. ECFE No. 31:Plaintiff's Second Response

On October 28, 2013 the defendants fileel preseninotion to dismiss [ECF No. 17].
On November 19, 2013 Ms. Stratton moved for an extension of time to file her response [ECF
No. 19], which Judge Mix granted the next day [ECF No. 21]. Ms. Stratton then filed a second
motion for extension of time [ECF No. 22], which was also granted [ECF No. 24]. Msofstratt
moved for a third extension on December 24, 2013 [ECF No. 26], which was granted in part
[ECF No. 29] over the defendants’ objections [ECF No. 28]. JudgegMigMs. Stratton until
January 21, 2014 to file her response, noting that “[a]bsent exceptional circumstarfcether
extension of time shall be granted.” [ECF No. 29]. Ms. Stratton submitted her Regpanss
Response”yia fax on January 21, 2014 at 5:10pm [ECF No. 30]. She then submitted a second
Respons¢‘Second Responselja fax on January 22, 2014 [ECF No. 31]. Judge Mix decided
that she would only consider the First Response in ruling on the motion to digtmgd\ielson
v. Price 17 F.3d 1276, 1277 (10th Cir. 1994), for the propositiongt@selitigants must
follow the same procedural rules that govern other litigants. [ECF No. 33 at 1 n.3].

Ms. Stratton begins her objection by asking the Court to reconsider Judge Migismec
not to rely on her Second Respon§&heinforms the Court that she had been involved in an
accident in October 2013 and had undergone shoulder surgemhéteronth. Due to her

surgery, she was unable to type on the computer for any lengthy period of time. Farther, h

® The Court does not adopt the recommendation to dismiss this claim withigeejud
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pain medication heavily sedated her, also making it challenging to respond téeticadés’

motion Yet, Ms. Strattorreceived three extensionstohe to respond and did in fact file a
response by January 21, 2014. She claims, however, that she accidentally submittedghe wr
vergon of her response, and called Judge Mix’s clerk the next day to ask how she could fix the
mistake. The clerk allegdly informed her that she could send in a corrected version [ECF No.
34 at 4], which Ms. Strattasubmittedwith the following comment on the cover sheet: “Please
use this to replace Response submitted yesterday. It was a draft and matl thoe fi

submission.” [ECF No. 31 at 12].

In giving Ms. Stratton the benefit of the doubt, the Courtregewed the arguments
contained in the Second Response. Unfortunately, the Second Response does not resolve the
problems discussed above. The problems in tlsie adse out of jurisdictional limitations
(based purely on the EEOC Charge) and out of Ms. Stratton’s failure to suffigéad her
other claims (based purely on the Amended Complaint). The Court would have been bound to
dismiss the claims with therjsdictional defects even if the defendants had not asked the Court
to do so. And while the Court would not hanecessarilylismissed the other claims without a
motion to dismiss, it based its decision purely on the four corners of the Complaintthied on
attached EEOC Charge.

The Court applaudsls. Stratton’sdemonstrated capacity and determination in pursuing
this actionpro se Unfortunately, the procedural problems outlined above are significant enough
that the case must be dismissed.

E. State Law Claims.

Due to the recommendation that the Court dismissfaleactions arising under federal

law, Judge Mix recommended that the Court decline to assert supplemental jansurer the
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state law claims The Court hereby adopts this recommendadimhdismisses the remaining
state law claims witbut prejudice.
ORDER

Accordingly,it is ORDERED tatthe Recommendation dhe Uhited SatesMagistrate
JudggECF No. 33]is ACCEPTEDandADOPTED IN PART. It is furtherORDEREDtha
Defendang’ motion to dsmiss[ECF No. 17]is GRANTED. Themotion is GRANTED
WITHOUT PREJUDICE aso theFirst, Third, Fourth, Fifth, Sixth, and Seventh Claiims
Relief. It is GRANTED WITH PREJUDICEss to the Secod Claim for Relief insofarasit
asserta claimof disability discriminationunderTitle VII. Itis GRANTED WITHOUT
PREJUDICEasto dl other claimsin the SecondClaim for Relief.

As the prevailing partipefendants arawardedheir costs pursuant to Fed.R.Civ.P.
54(d)(1) and D.C.COLO.LCivR 54.1.

DATED this 22" day ofJuly, 2014.

BY THE COURT:

(A

R. Brooke Jackson
United States District Judge
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