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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable R. Brooke Jackson
Civil Action No. 13<v-01853RBJ
TEVA M. EVANS,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting Commissioner of Social Securjty

Defendan

ORDER

This case is before the Court on plaintiiva Evan's Application for an Award of
Attorney’s Fees under the Equal Access to Justate28 U.S.C. 8§ 241ZF[FC Na 24]. For the
following reasons, thapplicationis denied

I. FACTS

Ms. Evans'case first came befothis Court on appeal from an unfavorable decision
from theSocial SecurityAdministrationin 2012, at which pointremandedt to the
Commissioner in light of several legal deficienci€ansv. Astrue, No. 10ev-1579-RBJ, 855
F. Supp. 2d 1231 (D. Colo. Jan. 3, 2012). On remand, the ALJ held another hearing on Ms.
Evars’ claim and then issued a second unfavorable opinion on October 30, 2012. Ms. Evans
subsequentlyiled a timely appeal athe secondlecisionin this Court. On August 6, 2014, this
Courtagainreversed andemandedhe decision of thALJ, finding that (1) the ALJ erroneously
found thatMs. Evans could work as a silverware wrapper, and the Court could not find that this

error was harmlessind (2) the ALJ did not pospecificquestions aboWNls. Evans’mental
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limitationsto thevocational expert {/E”), but instead relied on a limitatido unskilled work to
account forthose limitations ECF No. 19.Ms. Evans nowasksfor an award of attorneyfes
and expenses unddret Equal Access to Justice Adthegovernment objects to such an award,
arguing that itgposition was substantially justified

Il . DISCUSSION

A. Award of Fees Under the EAJA

The Equal Access to Justice Act (“EAJA”) provides:
Except as otherwise specifically provided by statute, a court shall anamt¢vailing
party other than the United States fees and other expensiegsurred by that party in
any civil action. . . unless the court finds that the position of the ééhtates was
substantially justified or that special circumstances make an award. unjust
28 U.S.C. § 2412(d)(1)(A). Thus, to prevail under the EAJA, a party musttbhaod) it was
the prevailing party(2) the position of the United States was sudistantially justifiedand (3)
there are no special circumstances that make an award. unjust
In a Social curity case, a plaintiff is the prevailing party when the district court
remands to the Commissioner of Social Security under the fourth sentence of 42 U.S.C. §
405(g)! Hackett v. Barnhart, 475 F.3d 1166, 1168 (10€ir. 2007). In its earlierOrder, ECF
No. 19, this Court reversed the decision of the Commissioner toMgrfgvans benefits and
remandedhe case¢o the Commissioner for additional review. ThMs, Evanswas the
prevailing party The government has not argued that there are any special circumstances that

make an award unjust. Therefore, this analysis focuses on the second prong: Waether t

government’s position wagibstantially justified.

! The fourth sentence of 42 U.S.C. § 405(g) provides: “The court shall have tpcaveer, upon the
pleadings and transcript of the record, a judgment affirming, modifyingyversing the decision of the
Commissioner of Social Security, with or withoathranding the cause for a rehearing.”

2



Theburden is on the government to show that its position (including the decision of the
ALJ on remand and its response to Ms. Evans’ appeda)substantially justifiedld. at 1170.
“T he test for substantial justification .is one of reasonableness in law and.fadtus, the
government’s position must be justified to a degree that could satisfy a reasonsdinte plee
government position can be justified even though it is not corrdct.’at 1172(internal
citationsand quotationsmitted) However the government’s position is natbstantially
justified if it isunreasonable “as a wholeldl. at 1175.

B. The ALJ’s Decision Generally

It is important to recall at the outset that this Court agreed with the ALJ’s delcisain
but two respects. The Court expressly noted at the end of its second remand order that it
appreciated the ALJ’s diligence in his consideration of the case.N6CE9 at 19. The two
issues on which the Court again remanded the case were issues on which reasonabbellchinds ¢
differ. Ultimately the Court concluded that the two issues collectivelg ereough to warrant
the ALJ’s taking another look at them, lvg are dealing with a case where the ALJ did his job
well.

C. Jobs in the National Economy.

In his second opinion, the ALJ found that Ms. Evans could perform the jobs of silverware
wrapper, document preparer, and surveillance system monitor; heotitladed that there were
jobs that exist in significant numbers in the national economy that she wasecapabl
performing. R. at 644. On appeal to this Court, Ms. Evans argued that the ALJ had erred in
finding that she could perform the silverware wrapper job. ECF No. 17 at 1-2. The government
agreed, but argued that the error was harnflesause the other two jobs existed in sufficient

numbers to preclude a finding of disability. ECF No. 16 at 14-15.



As noted in its remand order, couatewary of applying a harmless error analysis in
administrative appeal€£CF No. 1%t 9. Whether the error was harmless turned on whether the
record established the availability of a sufficient number of jobs, both nayi@mallregionally,
in the other two categories to offset the erroneous inclusion of silverware wiapipetist of
three. The evidence was that there were some 18,000 jobs in the national economy and 272 jobs
in the region in the othawo categoriesld. The case law citedy the Court could reasonably
be viewed as supporting a decision either wagmpare, e.g., Longgrear v. Colvin, 26 F. Supp.
3d 1066, 1071 (D. Colo. Mar. 13, 2014) (even assuming that the claimant cop&tfoomn two
of the three jobs listed by the ALJ, an argument that 13,500 jobs available nationallthincthe
category would not have mentjth Chavez v. Barnhart, 126 F. App’x 453, 456 (10th Cir. 2005)
(unpublished) ALJ’s finding that the claimant cd perform three jobs listed in the Dictionary
of Occupational Titles was erroneous as to two of them; remanded becausd thadAiot had
the opportunity to evaliawhether49,957 jobs nationally and 199 jobs regionally in the third
category constituted significant numbers under the statute).

Ultimately thisCourt, citingChavez, elected to remand so that the Alalutd take
another look at the numbers in light of the removal of the silverware wrapping job. &QB N
at 11. In doing so, and without suggesting that the ALJ would not reconsider the ntateam wi
open mind, the Court noted that it would not be surprised if the ALJ determined that the number
of jobs available in the other categories was sufficiéthtat 12. Because reasonable minds
clearly could differ, and this Court itself found the issue to be a very closehealourt now
finds that the government’s position was substantially justified.

D. Mental Limitations

Turning to the issue of Ms. Evansemtal limitationsthe claimant argued on appéaat



the ALJ failed to account properly for the difficulty she faces in maintaiioioigs and
concentrationn his RFCdetermination ECF No. 15 at 39. The government resporttat
because the ALJ had litad Ms. Evans to unskilled work, he had fully accounted for her mental
limitations. ECF No. 16 at 22. The Court sided with Ms. Evans, findindhtaaLJshould

have presentellls. Evans’specific impairments to the \Vivho then could have testified about
what sorts of jobs might be available to a similarly situated claibes#d on a complete recprd

a general reduction in skill level was insufficieddCF No. 19 at 18.

Thus the issudsereare (1)whether theALJ’s positionwas substantially justifiedespite
his failure to accourgxplicitly for the claimant’anental limitationsand(2) whether subsequent
litigation on this issue was also substantially justifidts. Evans argues thtte governmerd
positionwasnot subgantially justified becausthe ALJ unreasonablglied on the limitatiorio
unskilled work toaccommodate fdnermental limitations EFC No. 28 at 5.

Once again, cases can be found that could beiaiteabport of both positions.

Compare, e.g., Wendelin v. Astrue, 366 F. App’x 899, 904 (10th Cir. 2010) (unpublishet (t
ALJ adequately compensated for mental limitations by reducing the skill {etdeNVayland v.
Chater, Nos. 95-7029 and 95-7059, 1996 WL 50459, at *2 (10th Cir. Feb. 7, 1996)
(unpublished) &lthough there might be circumstances where a claimant’s mental limitations
“could be so obviously accommodateg a reduction in skill level that particularized vocational
evidence addressing that limitation might be dispensed with, thaidychot the case here.”).
Such cases, like the present cag on their specific factslt is not per se unreasonalibe an
ALJ to rely on a reduction in skill level to account foe claimant’s mental limitations

In the present case, the issue of whether the reduction of skilales@lntedor Ms.

Evans’mental limitations was a close one, buthe end | was persuaded by the claimant’s



argument Nonetheless, the government’s underlying and litigation posiiatis reasonable
basis in fact and law. Therefore, the government’s position on the whokubstantially
justified, and Idecline to award fees on this basis.
ORDER
For the foregoing resmns, the plaintiff's Application for an Award of Attorney’s Fees
Under the Equal Access to Justice Act, 28 U.S.C. § 24DEMIED.

DATED this 18th day of June, 2015

BY THE COURT:

Babspatorn

R. Brookelackson
United States District Judge



