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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 13-cv-02076-M SK-KM T
CROWN ENERGY, INC., a Colorado corporation,
Plaintiff,
V.

OCSAMERICAN CAPITAL, LTD., aNew Mexico limited liability company,

Defendant.

ORDER ON RECOMMENDATION AND MOTION FOR LEAVE TO AMEND

THISMATTER comes before the Cduwn the Recommendatio# 47) of the
Magistrate Judge that Defendant OCS Aigaar Capital, LTD’s Motion to Dismis$(11) be
granted in part and denied in part. Bp#rties filed objections to the Recommendati®by
and57) and responses to those objectigh65 and66). Plaintiff Crown Energy, Inc. also filed
a First Motion for Leave to Amend Complai#56), to which Defendant respondetliq?).

l. Jurisdiction

Crown asserts that the Court has diversitisdiction pursuant to 28 U.S.C. § 1332, and
the allegations in the Complairt {) support that assertion. O@8es not challenge the Court’s
jurisdiction.

. Background

The following facts relevant to the motiondismiss are derived from the allegations in

the Complaint# 1).
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PetroGas Energy Services, LLC (“PetroGagfuested that OCS provide funding to
cover PetroGas’ outstanding liabilities anchtmuire additional oihind gas properties and
projects. The Complaint statdsat OCS and an “unnamed ‘Client’™” entered into a “Retainer
Agreement.” Compl. 1 11. The Retainer Agreenmdnigated the Client to pay a retainer to
OCS, and required OCS to provide an ireadgle bond purchase commitment. OCS received
the retainer and provided PetroGas a boordmitment in the amount of $250 million.

Crown was incorporated under Colorado lava gmrent entity toversee the properties
and projects that PetroGasugiht to acquire. In Septembaard October 2011, OCS allegedly
made representations to Crown that it cwred to make financing arrangements, and it
reaffirmed its commitment to provide financing.

OCS furnished two bond commitments in Crdsvname in October 2011, in amounts of
$258 million and $20 million. Funds were not timpkovided, but OCS continued to reassure
Crown'’s principals that they would be delivere@ue to lack of fundig, PetroGas was sued by
its creditors and summary judgment was entered against it. Through the summer of 2013,
however, OCS continued to assure Crown finaincing was forthcoming. For instance, in
March 2012, a principal of OCS emailed a co-owsfdPetroGas and initial director of Crown
that OCS was “ready, willing and able tmpeed,” Compl. § 43, and would be finalizing
documents. In November 2012, OCS wrote to Crown that they were “working very hard” to
make the necessary arrangements to “proceedtdthaising of the ierim funding for Crown
Energy/PetroGas.” 1 48. In May 2013, OCSiinfed Crown’s agent that some funds would be
available within days and OCS required onbirggle signature to continue. OCS did not,
however, deliver the funds and it refused tovite documentation tdemonstrate that its

obligations would be performed.



Crown filed a Complaint{ 1) against OCS, with claims for breach of contract and
promissory estoppel. OCS moved to dismissl) the Complaint, to which Crown responded
(# 14) and OCS replied#20). The Magistrate Judge issug@dRecommendation that the breach
of contract claim be dismissé@cause Crown was not a party to the Retainer Agreement and the
bond commitments were not supported by conattlar. The Recommendation concluded that
the promissory estoppel claim should notimmissed. Both parties objected to the
Recommendation, and Crown moved lEave to amend the complaift56).

[I1.  Motion to Dismissthe Complaint

When a motion to dismiss is filed pursuanfFtderal Rule of Civil Procedure 12(b)(6),
the Court must assess whether the plaintiff’'s damp alone, is legally sufficient to state a
claim for which relief may be grantedacobsen v. Deseret Book C237 F.3d 936, 941 (10th
Cir. 2002). The Court must accept as true all \kdtd factual allegations and view them in the
light most favorable to CrownBrokers’ Choice of Am., Inc. v. NBC Universal, |it57 F.3d
1125, 1136 (10th Cir. 2014). It is not the Couftisction to weigh the gential evidence that
the parties may present at tridlacobsen287 F.3d at 941. Although consideration of evidence
beyond the pleadings is typically inappropridkte Court may consider documents that are
referenced in the complaint and central toglantiff's claim, if the authenticity of the
documents is not dispute@rown v. Montoya662 F.3d 1152, 1166 (10th Cir. 2011). Thus, the
Court, like the Magistrate Judge, consideesRetainer Agreement and the bond commitments,
but disregards the other documents submitted éypénties in ruling on the motion to dismiss.
SeeAlvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007); Fed. R. Civ. P. 12.

When a magistrate judgssues a recommendation on a dispositive motion, the parties

may file specific, written objeains within fourteen days aftbeing served with a copy of the



recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Bi 72(b). The district court must make a
de novodetermination of those portions of the recommendation to which timely and specific
objection is madeUnited States v. One Parcel ofd&k@rop. Known as 2121 E. 30th,St3 F.3d
1057, 1060 (10th Cir.1996). The parties have submitted objections to portions of the
Recommendation regarding bathCrown'’s claims. Upode novoareview, the Court agrees
with the Recommendation.

The Recommendation concludes that the dampdoes not state a claim for breach of
contract because its allegations do not dematesar contract between Crown and OCS. Crown
objects stating that Crown, OCS, and PetroGaseato a substitution of Crown as the “Client”
in the Retainer Agreement.

The Complaint, however, states only that G&b&red into a “Retaer Agreement” with
an “unnamed Client.”” Compl. § 11. Tkeare allegations that OCS provided a bond
commitment to PetroGas, and then OCS provided other bond commitments to Crown. Although
these commitments and any assurances th& @&ie to Crown are relevant to Crown’s
promissory estoppel claim, they do not demaistthat Crown became the beneficiary under the
Retainer Agreement — either that PetroGakrights under the agreement that it assigned to
Crown or that the unnamed Clieagsigned rights to Crown. @lComplaint is devoid of facts,
which if true, that would make Crown a partythe Retainer Agreement. Thus, the Complaint
does not state sufficient facto support a claim for each of contract by Crown.

The Magistrate Judge did not recommend that Crown’s breach of contract claim be
dismissed with prejudice. OCS obijects that dssal should be with prejudice because Crown
allegedly cannot offer any additidrfacts to establish a valid coatt. Dismissalith prejudice

is appropriate where amendment would be futdesreton v. Bountiful City Corp434 F.3d



1213, 1219 (10th Cir. 2006). In the present mastimendment is not futilbecause Crown seeks
to amend the Complaint to correct this deficiency.

OCS also objects to the Recommdation that Crown’s promissory estoppel claim not be
dismissed. OCS argues that any promise it made to Crown was conditional, and thus there is no
claim for promissory estoppel. At its core, this an argument that Crown made no promise, which
gives rise to a factual raghthan a pleading issue.

V.  Amendment

Crown also requests leave to ametéq) to address the deficiencies in the Complaint.,

The deadline for amendment of pd&zgs in the scheduling ordet 22) expired before its
motion was filed.

This raises two questions. The first isetlrer there is a substantive basis for the
amendment. The answer to this question s gecause the proposed amendment identifies the
contractual basis for thedach of contract claim.

The second question is whether the motlooutd be denied because it is untimely. The
answer to this question is no. The proposegndment addresses theficiencies in the
Complaint and there is no apparent prejudic®@@s. If the parties grire additional time for
discovery as a result of amendment, the Madesttadge may make appropriate arrangements at
the scheduled motion hearingg2) regarding the motion for exténa of time to extend the fact
discovery cutoff £ 52).

For the foregoing reasons,

! The parties do not address what state’sgawerns the claim. The Magistrate Judge
analyzed the claim under Colorado law anidhme party objected. Assuming, without
determining, that Colorado law applies, promissory estoppel is an equitable remedy available in
absence of an enforceable contractual right.



IT ISHEREBY ORDERED THAT the Recommendatio# @7) is ADOPTED IN
PART. OCS’s Motion to Dismiss#{(11) isMOOT, as Crown’s First Motion for Leave to
Amend Complaint# 56) is GRANTED. Exhibit M to the Motion for Leave to Amend
Complaint ¢ 56) is deemed filed as the Amended Complaint. OCS shall file an answer to the
Amended Complaint within foteen days of this Order.

Dated this 26th day of September, 2014.
BY THE COURT:

Drcte . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge




