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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 13€ev-02197WJIM-MEH

BEN GUNN, an individual; and
JENNIFER GUNN, an individual,

Plaintiffs,
V.
WCA LOGISTICS, LLC, an Ohio limited liability congmy,
WCA LOGISTICS I, LLC, an Ohio limited liability company; and
WILLIAM C. CARTER, an individual,
Defendantsand Third Party Plaintiffs,
2

JOHN E. BREEN, an individual,

Third Party Defendant.

STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER

To expedite the flow of discovery material, to facilitate the prompt resolutfon o
discovery disputes, and to protect the confidentiality of documents produced onatiéor
disclosed, the production of which could harnparty’s competitive standing, privileger
confidentiality interests, all of the parties, through their respective ebusigpulate to the
following Confidentiality Agreementand Protective Order. The Court therefore ORDERS as
follows:

1. The partiesand their legal counsetill follow the procedures set forth in this

Confidentiality Agreement and Protective Order (tHerotective Order”) with respect to
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production and disclosure of information, documents, or things in this litigafibe.parties ath
their legal counsel shall also comply with D.C.Colo.LCivR 7.2 with respect to amynafion to
be submitted to the Court under restriction based upon the Protective Order.

2. Confidential Information

(@) As used in thisProtective Order, “CONFIDENTIAL” o “CONFIDENTIAL
INFORMATION” shall mean any information, material, document, or thing, thaarsy (the
“Designating Party”) furnishes in the course of this litigation and desgnads
CONFIDENTIAL INFORMATION pursuant to paragraphs 2(b) to (d) below.D@ésignating
Party may designate CONFIDENTIAL INFORMATION based upon a reddersand good faith
belief that the designated information, material, document, or thing constitutédental,
privileged, proprietary or trade secret information. Information, material or documents may
include “originals” or “duplicates” of any “writings and recordings” or “pdgraphs” as defined
in Colo. R. Evid. 1001, and may include any computer hard drives, portable hard drives,
electronically stored information (ESHacts, information or things requested or necessary for
production under thEederalRules of Civil Procedure during discovery in this lawsuit.

(b) A Designating Party may designate its disclosed document, answers to
interrogatories, responses to requests for admissions, any documents prodesponse to a
request for production of documents, subpoeliees tecum, or otherwise, or any other
information provided by it as CONFIDENTIAL INFORMATION by stamping theords
“CONFIDENTIAL” upon the first page of the document, taking care to avoid obscanyngext,

before providing it to the opposing party. Information marked CONFIDENTIAL sivd be



utilized or disclosed by a receiving party (the “Recipient Party”), gents, or its employees,
except instrict ompliance with the terms of this Protect@eder.

(c) In the case of CONFIDENTIAL INFORMATION in a ngpaper mediume.g,
video or audio tape, or electronically stored information (“ESI”) on computes,dd2ROMSs,
DVDs, hard driveset cetera, a party mayesignate all information therein as CONFIDENTIAL
by affixing a legend stating the same to the outside of the medium or container.

(d) To designate a portion of a deposition transcript as CONFIDENTIAL, a
Designating Party may either make a statement on tledréez that effect or must, within thirty
days after the deposition transcript is delivered to the Designating Paydepto all counsel
written notice identifying the specific pages of the deposition transcript thetsel for the
Designating Partyni good faith believes to contain CONFIDENTIAL INFORMATION. All
deposition transcripts shall be treated as CONFIDENTIAL INFORMAY intil the expiration
of the thirty-day period. The portions so designated shall not be utilized or disclabeddbiyer
party, its agents, or its employees, exceptampliance with the terms of thRrotectiveOrder.

All parties shall mark their copies of the transcript by stamping the word FIQENTIAL”
upon every page so designated.

(e) Documents, testimony, evidencand other matters shakhot be deemed
CONFIDENTIAL INFORMATION if the substance of the documents, testimomigesce, or
matter:

0] is, at the time of disclosure by the Designating Party, already in the

possession of the Recipient Party; or



(i) has been madavailable to the Recipient Party, other than through the
discovery process, by a third party who obtained the same by legal means
without any obligation of confidence to the Designating Party.

() Inadvertent production of any information, material, document, transcript, or
thing without a designation of CONFIDENTIAL shall not in and of itself be dekanwaiver of
any party’s claim of confidentiality as to such matter. If any informatiagerial, document,
transcript, or thing claimed to be CONFIDENTIAL is inadvertently producedhowit that
designation, the producing party shall notify the Recipient Party within a rddasdimae. All
parties shall use their best efforts to protect the confidentiality of that informdtlpon receipt
of notice that CORIDENTIAL INFORMATION was produced inadvertently without an
appropriate initial designation of confidentiality, the Recipient Party shaddfter (i) treat such
information as CONFIDENTIAL INFORMATION pursuant to the terms of tRotective
Order, andii) shall use its best efforts to retrieve such materials or correctfdesedf any use
or disclosure of such CONFIDENTIAL INFORMATION based upon the earlietakes view
that such materials were not confidential.

(9) CONFIDENTIAL INFORMATION shall not le disclosed to any persons other
than:

0] the attorneys for the Recipient Party in this litigation and paralegal and
clerical staff (whether employees or independent contractors) who are

assisting in the litigation;



(i) officers, directors and/or employees of tRecipient Party who have
direct responsibility for assisting such counsel in the preparation and trial
of the action;

(i)  court reporters, deposition videographers, mediators, judges, and the staff
for the judges;

(iv)  experts, consultants and investigators aed gtaffs who are retained by a
party for purposes relating to this litigation and who have executed a
Confidentiality Agreement in the form attached as Exhibit A; and

(v) any other nosparty witnesses or deponents who have executed a
Confidentiality Agreemetnin the form attached as Exhibit A, or deponents
who agree on the record to maintain the confidentiality of the material.

(h) CONFIDENTIAL INFORMATION may be copied or reproduced only to the
extent reasonably necessary for the conduct of this litigationsuih copies or reproductions
shall be subject to the terms of this Protec@vder.

0] If the Court orders that access to or dissemination of CONFIDENTIAL
INFORMATION shall be made to persons not included in paragraph 2(g) above, such
CONFIDENTIAL INFORMATION shall only be accessible to, or disseminated to, such persons
after they have executed a Confidentiality Agreement in the form attach&xhibit A, unless
the Court rules otherwise.

()] All parties shall use their best efforts to protect the confidentiality of any
CONFIDENTIAL INFORMATION, regardless of which party designatée tnformation as

CONFIDENTIAL.



(k) CONFIDENTIAL — RESTRICTED ACCESSshall mean a specific subset of

CONFIDENTIAL INFORMATION, defined above, that a party (the “Designating Party”)

furnishes in the course of this litigation and designates as CONFIDENFIRESTRICTED

ACCESS A Designating Party shall designate CONFIDENTIAL INFORMATION as

CONFIDENTIAL — RESTRICTED ACCESSH, and only if, the Designating Party has a

reasonable and gd faith belef that the material contains:

(i)

(ii)

(iii)

(iv)

(v)

Personal information unrelated and irrelevant to the legal issues raised in
this litigation;

Proprietary, trade secret, or intellectual property information poskbgse
related to, or regarding a person or ignthat is not a named party in this
litigation;

Any information that a party to this litigation is prohibited by contract
from disclosing, or required by contract to keep confidential;

Any information that a party to this litigation is prohéstby rule of
professional conduct (including the rules of professional conduct for
attorneysor accountantg any state) from disclosing, or required to keep
confidential or secretr

Proprietary, trade secret, intellectual property information possessed by
related to, or regarding a party to this litigation but only when such

information was also developed or generated on or @fteoberl, 2012.

CONFIDENTIAL — RESTRICTED ACCESSformation, materials, documents, or things shall

not be disclosed to any persons other thamgpeopriateattorneys for the Recipient Party in this



litigation and paralegal and clerical staff (whether employees or indefecmi@&nactors) who
are assisting in the litigationAs used in this paragraph 2(k), “appropriate attorneys for the
Recipient Party” means attorneys for the Recipient Party whose posseassi review of the
CONFIDENTIAL — RESTRICTED ACCESS material will not cause a waiveratinquishment

of the interests specified in paragraphs 2(k)(i) through Al) parties shall use their best efforts
to protect the confidentiality of any CONFIDENTIAL RESTRICTED ACCESSmaterial,
regardless of which party designated the material as CONFIDENHARESTRICTED
ACCESS CONFIDENTIAL — RESTRICTED ACCESSnaterial shall not bdisclosed to any
other persons, and paragraphs 2(g)(ii) through (v) shall not apply to materiaiatedi@s
CONFIDENTIAL —RESTRICTED ACCESS

3. Use of Confidential Information.

€)) CONFIDENTIAL INFORMATION received by any of the persons in the
categories liste in paragraphs 2(g) above shall be used only for purposes of this litigation and
for no other purposes, including for any other litigation, whether on the same isshigscese
or others, or for any business or personal purpose. Nothing iArttestive Order shall prevent
the Designating Party from any use of its own CONFIDENTIAL INFORNGN or
CONFIDENTIAL — RESTRICTED ACCES$formation.

(b) CONFIDENTIAL INFORMATION provided to a Recipient Party shall be
securely maintained in the offices of that patlegal counsel. CONFIDENTIAL
INFORMATION may not be disclosed to the persons described in paragraphs 2(adi(%) a
above (“Qualified Persons”), unless the disclosing party determines in gdbdthat the

disclosure is necessary for the purpose of developing testimony or evidenceourde of this



litigation. Any recipient ofCONFIDENTIAL INFORMATION shall maintain such information

in a secure and safe area carefully delineated and designated confidential, anibitet shall
exercise dueral proper care with respect to the storage, custody, access and use of all such
information.

(c) Each party, or counsel for each party, shall keep a list of individuals who have
signed Exhibit A or who otherwise agreed to be bound byRtosectiveOrder. Eah party’s
counsel shall maintain a log of all copies@DNFIDENTIAL INFORMATION in document
form which are delivered to any one or more Qualified Persons, other than counsel and the
clerical, secretarial and other staff employed or retained by suchetourtse log shall contain
the name and address of the person to WoG@NFIDENTIAL INFORMATION was disclosed,
and shall identify under what provision of tiisotectiveOrder the person is a Qualified Person.
The log shall not be discoverable in this casether litigation. A Party may request the Court
to make ann camera inspection of another Party’s log only if there are allegations of breach of
this ProtectiveOrder.

(d Any summary or copy of CONFIDENTIAL INFORMATION or
CONFIDENTIAL — RESTRICTED ACESSinformation shall be subject to the terms of this
ProtectiveOrder.

4. No Waiver The disclosure of CONFIDENTIAL INFORMATION pursuant to
discovery or the procedures set forth in fistectiveOrder shall not constitute a waiver of any
trade secretany intellectual property, or any proprietary interest, privilege, confaégfior
other rights to or in such information. In addition, the inadvertent production or disclosure of

any document or communication that is subject to an attorney/cliether privilege, or to the



work product doctrine, will not be deemed a waiver of such privilege or doctrine, pidhiate

the party entitled to assert such privilege or doctrine promptly notifies thetpasthom such
disclosure or production was made that the disclosure or production was inadvertent tred that
privilege or doctrine is not waived.

5. Use in Depositions CONFIDENTIAL INFORMATION may be used at a

deposition if: (a) the counsel for the party using such material adviseglesswof theéerms of

this ProtectiveOrder and the witness agrees on the record to maintain the confidentiality of the
material; or (b) the witness executes the Confidentiality Agreement in the foroheattas
Exhibit A. If the witness declines to execute the Caeritiality Agreement or otherwise
declines tomaintain the confidentiality of the material, the party seeking to use such
CONFIDENTIAL INFORMATION must obtain leave from the Court before dising the
material to the witness. CONFIDENTIALRESTRICTED AGCESSmaterial shall not be used
during depositionss long as persons who should not receive access to such material remain
present. For CONFIDENTIAE RESTRICTED ACCESS material used during depositions, the
court reporter will transcribe and make traigsr concerning or related to CONFIDENTIAL
RESTRICTED ACCESS materials available only as instructed by the DesRatrty

6. Use in Briefs and as Exhibits. If any document containing CONFIDENTIAL

INFORMATION produced in this litigation is to be fileds @an exhibit to any court record or
pleading, or otherwise placed among papers filed with the Court in thaibtig the party filing

the material shall submit the document containing CONFIDENTIAL INFORMM pursuant

to D.C.Colo.LCivR 7.2 (Level 1) a sealed envelope bearing the caption of the case and the

legend, “Filed Under Seal Subject RyotectiveOrder.” CONFIDENTIAL — RESTRICTED



ACCESSmaterial shall not be filed with the Court except pursuant D.C.Colo.LCivR 7.2 (Rgvel
under eitheparagrah 6 or 8 of theProtectiveOrder. Any CONFIDENTIAL- RESTRICTED
ACCESSmaterial filed with the Court shall be submitted in a sealed envelope bearingtiba cap
of the case and the legend, “Filed Under Seal Subject to Prot€ctiee.”

7. Application of ths ProtectiveOrder.

(@) This Protective Order shall apply to all pleadings, deposition transcripts,
discovery papers, briefs, summaries, notes, abstracts, or other documentsnoatioh that
comprise, embody, summarize, discuss, or quote from any docuoremf®rmation, in any
form, produced in this litigation that contain CONFIDENTIAL INFORMATQor any other
material designated CONFIDENTIAL, including memoranda or work product gaephy
counsel, their staffs, Qualified Persons, or other authorized outside consultamsrts.ex

(b) Nothing in thisProtectiveOrder shall affect the admissibility into evidence of
CONFIDENTIAL INFORMATION, or abridge the rights of any party &e& judicial review or
to pursue other appropriate judicial action with respect to any ruling congeh@nstatus of
CONFIDENTIAL INFORMATION. Compliance with the terms of thirotectiveOrder is
without prejudice to a party’s right to request rescission, modification, tadterar amendment
this ProtectiveOrder with respect to specific documents or information. Nothing in this
ProtectiveOrder shall effect or abridge the privileges of any party or its counsel eggect to
attorney work product or mental impressions of legal counsel concerning CONFIBENT
INFORMATION.

8. Confidentiality Challenge Nothing in thisProtective Order shall prevent or

prejudice any party from seeking a determination that information, matedatuments or

10



things designated as CONFIDENTIAL or CONFIDENTIALRESTRICTED ACCESSre not
propety so designated, or that such information should be available beyond the terms of this
Protective Order. A party may object to the designation of particular CONFIDENTIAL
information by giving written notice to the party designating tisputed informabn. The
written notice shall identify the information to which the objection is m&@le.Recipient Party

and Designating Party shall make a good faith effort to resolve the digphteit interventio

of the Court. If the parties cannot resolve the objection within ten (10) businesafidaythe

time the notice is received, it shall be the obligation of the party designating theatitm as
CONFIDENTIAL to file an appropriate motion requesting that the Court ahiterwhether the
disputed information should be subject to the terms of this Protective Order. If sumioa is
timely filed, the material in question shall be treated as CONFIDENTIACONFIDENTIAL —
RESTRICTED ACCESS&inder the terms of thiBrotectiveOrder until such time as the nart

can be heard and determined by the Colfrthe designating party fails to file such a motion
within the prescribed time, the disputed information shall lose its designation as
CONFIDENTIAL and shall not thereafter be treated as CONFIDENTIAL in aecmal with

this Protective Order. In connection with a motion filed under this provision, the party
designating the information as CONFIDENTIAL shall bear the burden of estizlgl that good
cause exists [*389] for the disputed information to be trease@ONFIDENTIAL. No party

shall be obligated to dispute the propriety of a CONFIDENTI&L CONFIDENTIAL —
RESTRICTED ACCESSlesignation, and a failure to do so shall not preclude a subsequent
attack on the propriety of such designation.

9. Confidential hformation at Hearing or TrialThe designation of any information,

11



documents, or things as CONFIDENTIAWr CONFIDENTIAL — RESTRICTED ACCESS
pursuant to thisProtective Order shall not, in and of itself, raise any inference as to the
confidentiality of aly information, documents, exhibits, or things marked for identification
purposes or introduced into evidence at a hearing or a trial of this litigation. Nothing in t
ProtectiveOrder, however, shall preclude any party from seeking confidential treiafroenthe
Court with respect to such information, materials, documents, exhibits, or thingsnoraising
any available objections, including without limitation objections concerning athitity,
materiality, and privilege. The parties to tReote¢ive Order expressly reserve at this time a
determination as to the manner in which CONFIDENTIAL INFORMATION or
CONFIDENTIAL — RESTRICTED ACCESSnaterial may be used in an evidentiary hearing or
at trial. Special procedures iorcamera treatment, if anyshall be determined in the future.

10.  Specific Disclosure By joint agreement, the parties, through their counsel, may

agree to any specific disclosure of CONFIDENTIAL INFORMATION & particular
circumstance without prejudice to the continued application ofRtosectiveOrder regarding
other uses of that CONFIDENTIAL INFORMATION.

11. Moadification. ThisProtectiveOrder may be modified only by subsequent written
Order of the Court.

12. Non-Parties A nonparty who produces any information, documents$hings in
this litigation that the noparty wishes to be treated as confidential may become a party to the
ProtectiveOrder, by giving prompt notice to all other parties in this case, but doingaimst
entitle the norparty to have access to discovery materials or CONFIDENTIAL

INFORMATION of a party. A nosparty may also designate as CONFIDENTIAL or

12



CONFIDENTIAL — RESTRICTED ACCES&ny information, materials, documents, or things
produced by that noparty in this litigation pursuant to the terwisthis ProtectiveOrder.

13.  Return or Destruction of Confidential Information. After final dispositionhes t

case, whether by judgment, including appeals, settlement, or otherwise, couressdrd for
each of the parties shall either return or igsall CONFIDENTIAL INFORMATION and all
CONFIDENTIAL — RESTRICTED ACCESSnformation that the parties produced during this
case, and all copies of such CONFIDENTIAL INFORMATION and CONFIDENTIAL
RESTRICTED ACCESSnaterial, within 30 days of a written request from the Designating
Party, which notice shall be given within 30 days after said final dispositidmsafdse.

14. Binding Pending Entry. The parties agree to be bound by the terms of this

ProtectiveOrder pending its entry by the Court, or peigdemtry of an alternative thereto.
15. Sanctions. The Court may impose any sanction for violation d?rbisctive
Order which it is empowered to impose for violations of its orders generally.

16. Service on New Parties. If any new parties are atlméus litigation subsequent

to the date of thiProtectiveOrder, a copy of thiProtectiveOrder shall be served along with the
Summons and Complaint, or CreSsmplaint, or Third Party Complaint, if any, and proof of
service shall be filed with the Cdu

SO ORDEREDTHIS 29 DAY OF MAY, 2014.

BY THE COURT:
W £ ’Hﬁ

Michael E. Hegarty
United States Magistrate Judge
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STIPULATED CONFIDENTIALITY AGREEMENTAND PROTECTIVE ORDER

APPROVED BY:

DATED: May 29, 2014

Counsel for Plaintiffs:

By: _ &/ Charles Welton

Charles WeltonEsqg.

1800 Gaylord Stet

Denver, Colorado 80206
Telephone: (303) 333-9800
Facsimile: (303) 322-9546

Third-Party Deéndant:

By: _ ¢/ John E. Breen

John E. Breen, Esq.

7761 Chetwood Close
Columbus, OH 43054
Telephone: (614) 374-3324
Facsimile: (614) 775-9977

14

Counsel for Defendants, Tliadty Plaintiffs

By: _ s/ Nancy C. Rodgers

Paul D. Goded:sq.

Bobby G. Riley,Esq.
Nancy C. Rodgers, Esq.
3773 Cherry Creek North Drive, Suite 900
Denver, Colorado 80209

Telephone: (303) 320-6100

Facsimile:(303) 327-8601




INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 13ev-02197WJIM

BEN GUNN, an individual; and
JENNIFER GUNN, an individual,

Plaintiffs,
2
WCA LOGISTICS, LLC, an Ohio limited liability company,
WCA LOGISTICS I, LLC, an Ohio limited liability company; and
WILLIAM C. CARTER, an individual,
Defendantsand Third Party Plaintiffs,
V.

JOHN E. BREEN, an individual,

Third Party Defendant.

CONFIDENTIALITY AGREEMENT

l, , have read the attached copy
of the Confidentiality and Protective @ar (“Protective Order”) in the abovaptioned matter
and | understand its terms. | recognize that, in connection with my involvemenatters
relating to the aboveaptioned litigation, | may have occasion to read or hear about documents
produced in the lawsuit, or learn of other information, that has been designated
“CONFIDENTIAL.” | agree to read, review and use any such CONFIDANT
INFORMATION solely and exclusively in connection with my participatiorthis litigation. |
agree to abide by the®ective Order in every respect and will not disclose or discuss, directly
or indirectly, and CONFIDENTIAL INFORMATION. | agree to return albptes of
CONFIDENTIAL INFORMATION to the disclosing attorney at the conabusof this litigation,
so that thedisclosing attorney may return the CONFIDENTIAL INFORMATION to the
designating party or destroy the CONFIDENTIAL INFORMATION. | het consent to the
jurisdiction and venue of the Court in which this litigation is pending.

DATE SIGNATURE
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