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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 13-cv-02526RBJ

RICHARD B. LANGILLE and
GARY F. SKINNER,

Plaintiffs,
V.
HUNTER DOUGLAS, INC.,

Defendant.

ORDER

This matter comes before the Court on the defendant’s Motion for Summary Judgment
[ECF No. 36]. The Courxercisegliversity jurisdiction pursuant to 28 U.S.C. § 1332. For the
following reasons, the motion éenied

BACKGROUND

This caséegins withthe sale of the plaintiff's company, Electronic Solutions, Inc.
(“ESI"), to the defendant, Hunter Douglas, Inc. (“HDI”) in 200#SI is a company that
specializes in designing, producing, and selling motorized control products foithisewdow
coverirgs and other bi-directional motorized productliéctively, the “Products”)HDI is a
large manufacturer and seller of window coverings and related products. In early&®007 D
Sonnenberg, the co-CEO of HDI, approached the plaintiffs about purchasing ESI| amdirexpa
the market presence of the Produdts consideration for all ESI stockir. Sonnenberg

proposed a purchase-sale structure that would include an upfront pagwesit as future earn
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out payments over seven years. According to the plaintiffs, Mr. Sonnenberg irdprpsse
them the substantial profits and resulting eanhpayments he believed would result friima
purchase.In particularheprojected “conservative” estimates of eaut paymens surpassing
$18 millionover the seven year§eelangille Decl. [ECF No. 40-1] 1 6.

On or about March 22, 2007 the parties entered into a Stock Purchase Agreement
(“SPA”) thatcontainedhe termssurrounding HDI's purchase of all ESI stock from the
plaintiffs. [ECF No. 30-1]. As had been discussed, the SPA provided that the stock purchase
would be funded by a cash payment due at the closing of the SPA as well as cumulative
contingent earout paymentghereinafter the “Ean®ut Payments™o be paid in accordance
with the tems and conditions set forth in Article 1l of the SPW. § 1.03. Article Il provides
that the EarrOut Paymentsvere tobe determined on a cumulative basis over an eighty-one (81)
month period to be paid out after the end of each applicable year, from December 31, 2007 to
December 31, 2013d. § 2.01. The EarrOut Payments would be calculated as a percentage of
ESI's profitafter tax (“PAT")as set forth in § 2.02d. § 2.01(ii).

The SPA also specifiethatHDI “shallmanage [ESI] as a distinct finess entity
substantially in accordance with the strategic business attathed hereto as ‘Exhibit A’ (the
‘Strategic Business Plan’), provided, however, that [HDI] shall be free tatéaierefrom, after
consulting with [Langille] and [Skinner] if (i) in its good faith opinion, this isiddde and
necessary to address major changes in economic or market conditions ora dettatoration
in [ESI's] position or results, or (ii) the PAT of [ESI] for any year is liss 50% of [ESI'S]

PAT for the immediately preceding yeadd. 8 5.01(a) (emphasis added).
As referenced abovdiDI developed &trategic Business Plan (“SBRHat it agreed to

follow in guiding ESI's integration into HDI and in fostering ESI’s continued esscThe SBP



provides that HDI will become the “principal marking and sales channel fordodeds.”

[ECF No. 30-2 at 2]. To that end, HDI agreed to set up a new business unit called Hunter
Douglas Home Automation (“HDHA”) which was to “market the Products to consineme
integrators, HD dealers and HD fabricators, and sell the Products talifibators.” Id. The
SBP continues, “In order to help build HD[I]'s and [ESI's] market position in this cthanne
HDHA'’s cumulative advertising and marketing budgets through 2010 will amount to at
minimum $1.5m[illio]n.” Id. It also provides that “Menet US will sell and market a selection
of Products on behalf of [ESI], principally to larger fabricators servidisggommercial
market.” Id. The SBP ends by acknowledging “that the implementation of this Strategic
Business Plan is likely to have a ma&l and substantial impact (positive and negative) on
[ESI's] profitability and, consequently, on the calculation of the incentive amount paddfaidan
the Employment agreements or on the Earn-Out provided for in the Stock Purchaseehgiee
Id. at 6.

Theplaintiffs claimthat HDI repeatedly and consistently failedrianage ESI
substantially in accordance with the SBP, thereby negatively impactirgdates and
performance, and, in turn, the PAT arehrlyEarnOut Paymens. Second Amende@omplaint
[ECF No. 30] 1 40.“A s a result of HDI's unilateral decision to materially deviate from the
agreedupon Strategic Business Plan, ESI's PAT steadily declined, resultingnrCie&
Payments that fell drastically short of the projections authoyddDI1.” 1d. § 50. Instead of
receiving nearly $18 millioapiecein EarnrOut Payments over the seven year petitid] paid
eachplaintiff only $389,710.501d.  52. Based on these allegations, the plaintiffs have filed

two claims: breach of contraahd breach of the implied covenant of good faith and fair dealing.

! The SBP defines “the Products” as ESI's products. [ECF No. 30-2 at 1].



The defendant files the present motion seeking judgaseatmatter of law, arguing that
the plaintiffs’ claims are barred by (1) the plain language of § 2.03(a) of the(3Pthe
doctine of waiver (3) the doctrine of accord and satisfaction; andHd statute of limitations.
For the following reasons, the motiordisnied

LEGAL STANDARD

The Court may grant summary judgment if “there is no genuine dispute asrtatamal
fact ard the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party has the burden to show that there is an absence of evidence to support the
nonmoving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325 (1986). The nonmoving
party must “designate specific facts showing that there is a genuine issug fold. at 324. A
fact is material “if under the substantive law it is essential to the proper dispasitioe claim.”
Adlerv. WalMart Stores, Ing.144 F.3d 664, 670 (10th Cir. 1998) (citihgderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)). A material fact is genuine if “the evidence is such that a
reasonable jury could return a verdict for the nonmoving padnderson477 U.S. at 248.
The Court will examine the factual record and make reasonable inferences thaenetne light
most favorable to the party opposing summary judgméntcrete Works of Colorado, Inc. v.
City and County of DenveB6 F.3d 1513, 1517 (10th Cir. 1994).

ANALYSIS

A. Section 2.03(a).

“The interpretation of a written contract is generally a question of lawe May, 756
P.2d 362, 369 (Colo. 1988). When interpreting a contract, “the court should strive to ascertain
and giveeffect to the mutual intent of the parties?epcol Mfg. Co. v. Denver Union Corp87

P.2d 1310, 1313 (Colo. 1984Intent is primarily determined from thenliguage of the



agreement itself such thaxtraneous evidence of intent is only admissiblereltieere is an
ambiguity in the terms of the agreeménin re May, 756 P.2d at 369. To determine whether
there is any ambiguity within the agreement, “the instrursdatiguage must be examined and
construed in harmony with the plain and generally accepted meaning of the wordseeimploy
. Radiology Prof’l Corp. v. Trinidad Area Health Ass’'n, Ing77 P.2d 748, 750 (Colo. 1978).
“The mere fact that there is a differemdéepinion between the parties regarding the
interpretation of an instrument does not of itself create an ambigudty.

The defendant argues that the plain language of §8).68the SPAars the present
action. Section 2.(3) provides that

[HDI] shall cause copies of the balance sheet, statement of income and retained
earnings, and statement of changes in financial position (including notes thereto)
of ESI for each applicable year during the Contingent EarhPayment Period,
together with the detmination of PAT for such year (the “Periodic Report”), to

be delivered to [Langille and Skinner], as soon as practicable after theo€lose
each such year, but in any event within 60 days after the end of any such year.
Each Periodic Report shall set fortleaculationof the amount of the cumulative
contingent earout payment which is then payable. The PAT for each such year
and the cumulative contingent eaiout payment, as so determined, shall be
binding upon the parties hereto, unless [Langille and Skinner] shall object thereto
and shall so notify [HDI], in writing, within 30 days after delivery of all
information required to be delivered by [HDI] pursuant to this Section 2.03, such
notification to set forth the basis for such objection. As applicable, [Langtle a
Skinner] and [HDI] shall thereafter attempt in good faith to resolve the disputed
item(s), including, but not limitetb, by the use of three (3) independent public
accountants(one (1) each appointed by [HDI] and by [Langille and Skinner]
with such designated public accountants choosing the thindah the
determination of such independent accountants being bingiog [HDI] and
[Langille and Skinner].

SPA [ECF No. 30-1] § 2.03(&mphasis added)
The defendant contends that the above-quoted language is clear and unambiguous, and
that itbars this actiobecause the plaintiffs never objected, in writingang ofthe PAT

calculations.In turn,the related Ean®ut Paymentsare binding such that theaintiffs cannot



now contest thamounts they received each yedhough the Court agrees that the language is
clear and unambiguous, the Court disagreds thedefendant’s interpretation of the provision.
Section 2.0@) concerns the properlculationof each year's PAT, whicis then used to
calculatethe EarrOut Payment. Indeed, the provision calls for any dispute to be resolved by
three independemtccountantsprofessionals who ammmpetento analyze accounting
techniques, nahadequate performancéims The plaintiffs complaint, on the other hand,
concernswhether HDI failed tesufficiently perform its obligations under the SPA S&P,

thereby caugag ESI tosuffer dramatically lower returrtBanit would have had HDadequately
promoted the company and its produdfghile the plaintiffs compare the projectedrnOut
Paymentswith the actual paymenteadeto make out the plausibbass for ther allegatiors

(and perhaps to set a standard by which to calculate damtgssilo not argue that the Earn-
Out Payments were misicallated. As such, the defendant’s reliance on § 2.03(a) is misplaced.

B. Waiver.

“Waiver arises whenarty to a contract is entitled to assert a particular right, knows the
right to exist, and intentionally abandons that righ®lover v. Innis 252 P.3d 1204, 1208 (Colo.
App. 2011). Waiver may be express implied by conductld. HDI contends that by accepting
the EarrOut Paymentgach yeaand by otherwis#leratingHDI's performancehe plaintiffs
waivedtheir claims againsHDI. See[ECF No. 36 at 28] Meanwhile,the defendant’s motion is
brimming withreferences to the plaintiffsinwaveringrustrationwith HDI throughouthe
years. Any claim suggesting that the plaintiffs “clearly grew comfortable” with Htin
performedts contractial dutiesjd., is unsupported by the evidence in the recéudd no

persuasive argument has been made that the plaméil®dtheir claimsagainst HDIsimply by



accepting the Ear@ut PaymentsAt the veryleast whether thelaintiffs intentionally
abandoned their right to bring these claima fact dispute thahe Court cannot resolve.

C. Accord and Satisfaction.

“Where a claim is unliquidated or in dispute, payment and acceptance of a lebagsum t
claimed, in satisfaction, operatas an accord and satisfactiorStanley-Thompson Liquor Co. v.
S. Coloradaviercantile Co, 178 P. 577, 578 (Colo. 1919) (internal quotation marks and citation
omitted). “In order to constitute an accord and satisfaction, it is necessary that the shoo&ly
be offered in full satisfaction of the demand, and be accompaniectibyasts and declarations
as amount to a condition that the money, if accepted, is accepted in satisfactiomastchie
such that the party to whom it is offered is bound to understand therefrom that, if he, fakes it
takes it subject to such conditiohdlV. Air Lines v. Hollenbe¢R35 P.2d 792, 797 (Colo. 1951).
The defendant argues thhe plaintiffs’ claims ee barred because each yearglantiffs
negotiated and accepted heighteRadnOut Paymentsin full resolution of any conflict.”

[ECF No. 36 at 26]. In response, the plaintiffs contend that the negotiate @ &aRayments
concerned a disagreement over which expenses shautdben attributed to HDI versus to ESI
when calculating the yearRAT, and that “the parties never discussed, as part of those
conversations, resolving the sorts of claims Plaintiffs assert her€F No. 40 at 22]. In sum,
the plaintiffs contend that tHearnOut Payment adjustmenigere never offered in full
satishction of any demand regarding HDI’s failure to adequately promote ESlaRudtucts,
and the acceptanad these payments did not amounsé&tisfaction of any such clainThis
disagreement presents a genuine dispute of material fact whose resolugidoe left to a

factfinder.



D. Statuteof Limitations.

Colorado law provides that actions for breach of contract must commence witkin thre
years after the cause of action accrues. C.R.S:®141D1(1)(a). A cause of action for breach
of anyexpress or implied contract, agreement, warranty, or trust shall be consalacedue on
the date the breach is discovered or should have been discovered by the exeasemable
diligence? C.R.S. 8 13-80-108(6%xee alsdVurry v. GuideOne Specialty Mut. Ins. Cb94
P.3d 489, 491 (Colo. App. 2008).
The plaintiffs allege that HDI committed the following breaches:
1. HDI failed tocreate, or in the alternative to adequately openatefund HDHA,;
2. HDI failed to adequately market the Products to consumers, home integrators, HDI
dealers and HDI fabricators, and sell the products to HDidaiors;
3. HDI did not become the principal marketing and sales channel for the Products;
4. HDI failed to spend $1.5 million in marketing and advertising funds by the end of 2010
in promotion of ESI and the Productsd
5. HDI failed to ensure that Mermet US would sell and market the Products on behalf of
ESI.
SeglECF No. 40 at 14f.
The plaintiffs filedthe current action on August 26, 20h3aning that any claim arising
before August 26, 2018 barred by the statute of limitatian$lDI contends that th&tatute of

limitations has already run on all of these claims because the plaintiffaware of these

2 In their Responsehe plaintiffsallegethat HDIhas not yet paid them their 2013 Earn-Out Payment.
However, his allegation is not found on the face of the Second Amended Complaint. Should the
plaintiffs seek to include this claim in their request for relief timesst file for leave to file a third
amended complaint.



alleged breachess early as ZI¥ andatthe latest by mie2010. The defendant focuses its
argument on the second part of the test, the date the breach is discovered or should have been
discovered by the exercise of reasonable diligefites focus is misplaced. The real question is
when theealleged breaches occurredhe SBP includesnly one date by which any
performance was due: HDI wabligatedto spend $1.5 million in marketing and advertising
funds to support ESI and the Products by the end of 20¢0ts Blain terms, keach of this duty
could have only occurred after December 31, 20dthin the statutory limitations period. All
of the other obligations contained in the SBP were continuing obligations; there was ng date b
which they were to be performed.

As a resultthe dats of breachareunclear The plaintiffs claim that while they were
frustrated by HDI's perforieinceearlyonin the relationshipthey believed that would improve
over timeand did not considehese earlylisappointmentt be material breachesiDI’s
positionis that the plaintiffs knew of the breachia2007 and 2008, when they began
complaining. However, thigresupposes that an actionable breach occurs in the first instance in
which a part}s performance does not fully meet the other party’s expectatwoasfor
continuing obligationsNo law has been cited in support of such a far-reaclkeiggl conclusion.
The Court finds that the dates on whittie material breaches giving rise to this action occurred
are genuine disputes of material factave for HDI's alleged failure to spend $1.5 milliynthe
end of 2010 -andmust be resolved by a factfinder

ORDER

For the foregoing reasons, the defendant’s Motion for Summary Judgment [ECF No. 36]

is DENIED.

DATED this 24" day of November, 2014.



BY THE COURT:

Babspatorn

R. Brooke Jackson
United States District Judge
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