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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 13¢v-02625RBJ
BEVERLY DIANE MORGAN,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting Commissioner for the Social Security Administratio

Defendant.

ORDER

This matter is before the Court on review of the Commissioner’s decision denyin
claimant Beverly Morgan’s application for Social Security disability bemneJurisdiction is
proper under 42 U.S.C. 8 405(g). For the reasons explained below, the Cexstseand
remands the Commissioner’s decision for further findings.

|. Standard of Review

This appeal is based upon the administrative record and briefs submitted byidse par
In reviewing a final decision by the Commissioner, the role of the Districtt@oto examine
the record and determine whether it “contains substantial evidesaport the
[Commissioner’s] decision and whether the [Commissioner] applied the cogatstandards.”
Rickets v. Apfell6 F.Supp.2d 1280, 1287 (D. Colo. 1998). A decision cannot be based on
substantial evidence if “it is overwhelmed by other evidence in the recordBerral v.

Bowen,851 F.2d 297, 299 (10th Cir. 1988). Substantial evidence requires “more than a scintilla,
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but less than a preponderanc&Vall v. Astrue561 F.3d 1048, 1052 (10th Cir. 2009). Evidence
is not substantial if itconstitutes mere conclusionMusgrave v. Sullivarf66 F.2d 1371, 1374
(10th Cir. 1992).

Il. Facts

Ms. Morgan, who was born on January 19, 1960, resides in Colorado and has previously
worked as a warehouse worker, mailroom sorter, and paper cutter.

A. Procedural History

On May 12, 2010, Ms. Morgan filed an application for Supplemental Security Income
disability benefits, alleging disability beginning on January 14, 2007. The wlagmitially
denied on December 3, 2010. The claimant then filed a request for a hearing, whicldwas he
April 19, 2012 in front of Administrative Law Judge Timothy Snelling. The ALJ denied the
claimant’s application for benefits on May 17, 2012, and the Commission denied his reguest f
review on July 26, 2013. M#lorgan filed a timely appeal in this Court.

B. Medical History

The record containsvidence of Ms. Morgan’s degenerative disc disease/degenerative
joint disease of the lumbar spine and cervical spine, osteoarthritis of the right higrarkahee,
hypetension, gastroesophageal reflux disease (GERD), and an adjustment digtbrdexed
emotional featuresSeeR. at 23-24. Most relevant to this appaa te opinions of Dr.
BekelmanDr. Hannaand Dr. Regan

As of November of 2011Dr. Bekelmarhad seetMs. Morganmonthly since of May of
2009. R. at 1092, 1097. The doctor found that the patient’s prognosis was “poor” and “unlikely

to improve substantially.” R. at 1093. He noted that “anxiety, depression, and paimenterfe



with her ability towork,” and that she cannot handle “normal work stress.” R. at 1094.
Additionally, her mood would interfere with her ability to work with others. R. at 1084.
Bekelman alsdound thatthe claimantiad “no useful ability to function” in a number of
categories related to the ability to work, includimgintaining regular attendance and being
punctual, completing a normal workday without interruptifvam psychologically based
symptomsperformingat a consistent pace without an unreasonable number of breaks, accepting
instructions, getting along with coworkers, responding approprittaiiangesn a routine work
setting, and handling work stress. R. at 108de claimant was also “seriouslyniited” or
“unable to meet competitive standards” in a number of other categ&ied.1094-95. The
doctor concluded that Ms. Morgan had none/mild restrictions in activities of darlg,lmiarked
difficulties in maintaining social functioninghd makeddeficienciesof concentration,
persistencegr pace. R. at 1096.

Dr. Hannaexamined Ms. Morgan at National Jewish Health’'s Gastroenterology Clinic.
R. at 1098. The doctor instructed her on an “antidumping diet” to address the symptoms
associated wit the claimant’'s dumping syndrome. R. at 1098-99. Specifically, he
recommendethat she eat five to six meals a day and outlined a sample eating schedule with
meals at 9 am, 11 am, 1 pm, 3 pm, 5 pm, and 7 pm. R. at 1100.

Turning to Dr. Regan’s opinion, the doctor noted that Ms. Morgan reported several years
of groin, thigh, and hip pain, and that she was attending physical therapy for her back and hip.
R. at 592.Shefound that Ms. Morgan had osteoarthritis in her right hip, recommended that she
use a cane, and concluded that she could perform “a wide range of jobs that do not involve

prolonged periods of sitting and standing, where she has some flexibility to eg¢dedii’ Rat



592-93.

C. The ALJ’'s Decision

The ALJ issued an unfavorable opinion after evaluating all of the evidence according t
the Social Security Administration’s standard fstep process. At step one, he found that Ms.
Morgan had not engaged in substantial gainful activity since May 12, 2010, the application dat
R. at 23. Next, at step two, the ALJ found that the claimant had the following medivellg se
combination of impairments: degenerative disc disease/degenerative joing disbaslumbar
spine and cervical spine, osteoarthritis of the right hip and right knee, hypertension,
gastroesophageal reflux disease (GERD), and an adjustment disorder vedhemational
features. R. at 224. At step three, the ALJ concluded that Ms. Morgan did not have an
impairment or combination of impairments that meets or medically equals the seventyaf
the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. R. at 24. He then found
that the claimant had the residual functiocegbacity (“RFC”) to perform a wide range of light
work, except she wdsnited to lifting and carryin@0 pounds occasionally and 10 pounds
frequently, sitting and standing/walking for six hours ireaghthour workday, occasionally
climbing ramps and sta and kneeling on the right knee, and no more than frequent interaction
with the general public. R. at 25-26. Additionally, the claimant could never climlrsadde
ropes, and scaffolds and had to avoid concentrated exposure to pulmonary irritat285-B6.
Turning to step four, the ALJ found that Mdorgan was not capable of performing any past
relevant work. R. at 29. Finally, at step five, he found that, considering the claagef’
education, work experience, and RFC, there were jobgxisitin significant numbers in the

national economy that she coyddrform R. at 30. He thus concluded that the claimant had not



been under a disability. R. at 31.

lll. Discussion

The claimant contends that the ALJ made three errors in his opienyngd benefits: (1)
he did not apply the correct legal standard in determiti@gveight that he afforded the
opinions of Dr. Bekelman and Dr. Hanna, (2) his decision did not apply the correct legal
standard and was not supported by substantial evidence in determining the credikditity of
Morgan’s statements, and (3) his decision did not apply the correct legal standaabsarut
supported by substantial evidence in determining the claimant's RFC. Asexplaalow, the
Courtagrees with the firstrgument and a portion of the third argument.

A. The Opinions of Dr. Bekelman and Dr. Hanna

First, the claimant argues that the ALJ failed to apply the correct legal stamdard
determining the weight afforded to the opinions of Dr. Bekelman and Dr. Hanna, both of whom
were treating physicians. Under SSRAS “[i]f a treating source’s medical opinion is well-
supported and not inconsistent with the other substantial evidence in the case recmtohé m
given controlling weight; i.e., inust be adopted.” In order to reject a treating physician’s
opinion, an ALJ must provide “specific, legitimate reasorMiller v. Chater 99 F.3d 972, 976
(10th Cir. 1996) (internal citation omitted).

Furthermore, even if a treating source medical opigioes not meet the controlling-
weight standard, it should not necessarily be rejected. SSR 98G+&ating source medical
opinions are still entitled to deference and must be weighed using all of ties favided in
20 C.F.R. §404.1527 . . . In many cases, a treating source’s medical opinion will be entitled to

the greatest weight and should be adopted, even if it does not meet the test for controlling



weight.” 1d. The20 C.F.R. § 404.152factors that the ALJ must weigh are:

(1) the length of the treatment relationship and the frequency of examination; (2)

the nature and extent of the treatment relationship, including the treatment

provided and the kind of examination or testing performed; (3) the degree to

which the physician’s opinion is supported by relevant evidence; (4) consistency

between the opinion and the record as a whole; (5) whether or not the physician is

a specialist in the area upon which an opinion is rendered; and (6) other factors

brought to the ALJ’s attention which tend to support or contradict the opinion.
Goatcher v. U.S. Dep't of Health & Human Ser&2 F.3d 288, 290 (10th Cir. 1995) (citing 20
C.F.R. § 404.1527(d)). Although the ALJ must consider all of the factors, the Tenth Circuit has
made clear that he need not explicitly discuss each ©ldham v. Astrues09 F.3d 1254, 1258
(10th Cir. 2007).

In the present case, the ALJ afforded “little weight” to Bekelman'’s opinion. R. at 29.
The following excerpt contains his entire explanation for doing so:

The doctor apparently relied quite heavily on the subjective report of symptoms

and limitations provided by the claimant, and seemed to uncritically accepéas tru

most, if not all, of what the claimant reported. Although the doctor stated that the

claimant is ‘disabled,’ it is not clear that the doctor was familiar with the

definition of ‘disability’ contained in the Social Security Act and regutetioFor

example, the doctor stated that the claimant would have difficulty doing simple

decisions and being awarelwzards. However, a person that lives alone is able

to make simple decisions and avoid normal hazards in the home.
R. at 29. Although the ALJ could have given a more detailed analysis of why the opinion was
not entitled to controlling weight, he did point out that Dr. Bekelman’s assessngent wa
inconsistent with the claimant’s living on her own; thus the opinion was inconsistardthgr
substantial evidence in the record. Moreover, the finding that much of the doctarsopas
based on the claimtis assertions rather than objective medical evidence supports the decision
not to afford it controlling weightSee White v. Barnhar287 F.3d 903, 907 (10th Cir. 2004}
amended on denial of reh{@pr. 5, 2002). For these reasons, the Court fihndsAlLJ’'s
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explanation for why Dr. Bekelman’s opinion was not given controlling weigisfaetory.

However, the analysis does not stop there. After finding that the opinion should not be
afforded controlling weight, the ALJ was next required to weigtréhevant factorffom 20
C.F.R. § 404.1527 to determine what weight to give it. SSR 96-2p. There is no indication in the
opinion that the ALJ considered the first, second, third, or fifth factegR. at 29. “Although
the ALJ’s decision need not include an explicit discussion of each fact@)diesm 509 F.3d
at 1258, the record must reflect that the ALJ considered every factor in the eadulation.”
Andersen v. Astry&19 F. App’x 712, 718 (10th Cir. 2009). Here, it is uncledrafALJ
considered the majority of the factors he was required to weigh in making thaidateim that
Dr. Bekelman'’s opinion should be afforded little weight. For this reason, the Aéd fai
follow the applicable legal standard, and his opinion must be remanded on this basis.

Turning to Dr. Hanna'’s opinion, the claimant contends that the ALJ erred in failing to
discuss the doctor’s findings and his recommendation that Ms. Morgan eat seadiraieas
per day. In particular, she argues that her need for frequesads is incompatible with an eight
hour workday with limited breaks. The ALJ did mealuateDr. Hanna'sreport or undertake an
analysis of what weight to afforditSeeR. at 23—-31.“An ALJ must evaluate every medical
opinion in therecord.” Hamlin v. Barnhart 365 F.3d 1208, 1215 (10th Cir. 2004) (citing 20
C.F.R. 8§ 404.1527(d)). Moreover, because Dr. Hanna was a treating physician, the ALJ was
required to determine what weight to afford it under the framework described b®ve.

Goatcher 52 F.3d at 289-90Sincethe ALJ did not evaluate Dr. Hanna'’s opinion, the Court

! The ALJdid cite Dr. Hanna’s opinion isupportof the statement that Ms. Morgan “describes having constant
heartburn and experiences vomitind?’ at 27. However, this does not amount to a discus§iaat weight to
afford it; indeed, the government does not argue so in its [BedECF No. 17 a0.
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must remand the decision on this bdsis.

B. The Credibility of Ms. Morgan’s Statements

Next, the claimant argues that the ALJ did not apply the correct legal stamdard
assessing Ms. Morgan’s credibility and that the credibility assessmasmot supported by
substantial evidence. “[T]he adjudicator must make every reasonable @fftidin available
information that could shed light on the credibility of the individual's statementR %BS/p.
The ALJ must consider a number of factors in making a determination about a cRimant
credibility:

(1) The individual's daily activities; (2)he location, duration, frequency, and

intensity of the individual's pain or other symptoms; (3) Factors that precipitate

and aggravate the symptoms; (4) The type, dosage, effectiveness, and sigle effec
of any medication the individual takes or has taken to alleviate pain or other
symptoms; (5) Treatment, other than medication, the individual receives or has
received for relief of pain or other symptoms; (6) Any measures other than

treatment the individual uses or has used to relieve pain or other symptoms (e.g.,

lying flat on his or her back, standing for 15 to 20 minutes every hour, or sleeping

on a board); and (7) Any other factors concerning the individual’s functional
limitations and restrictions due to pain or other symptoms.
SSR 967p (citing 20 C.F.R. 8 416.929(c)(3)). In addition, the ALJ must “consider all of the
evidence presented, including information about [the claimant’s] prior work recomlidence
submitted by [his or her] treating or nontreating source, and observations byftimasSion’s]

employees and other persons.” 20 C.F.R. 8 416.929(c)(3). In reviewing an ALJ’s cyedibilit

determination, courts must keep in mind that “[c]redibility determinations ardigngcthe

2 The government argues that the claimant has not shown why her eating reqsiresnéd not be satisfied during
the typical breaks in an eighbur workday.ECF No. 17 at 20However, because an RFC “is an assessment of an
individual’s ability to @ sustained workelated physical and mental activities in a work setting on a regular and
continuing basis[, meaning] 8 hours a day, for 5 days a week, or anleguivark schedule,” SSR 9, the need

for frequent breaks could impact an individual's RFC. Indeed, duringiguiest by the claimant’s attorney, the
vocational expert testified that frequent breaks for small meals Wiypidally not” be accommodated in the jobs
that the claimant could perform. R. at-72.



province of the finder of fact, and [a court should] not upset such determinations when supported
by substantial evidence Hackett v. Barnhart395 F.3d 1168, 1173 (10th Cir. 2005) (internal
guotations and citations omitted).

In the present case, the ALJ found that “the claimant’s statements concheing t
intensity, persistence, and limiting effects of [the alleged] symptoms arecdldtlerto the
extent they are inconsistent with the above [RFC] assessment.” R. at 27. In theking
determination, the ALJ relied on the following evidence: (1) despite repon@hghe did few
chores, the claimant lived alone and had not reported any particular help in mairtteening
residence; (2) the claimant described “daily activities that are not limited totére ere would
expect,” including picking up normal items when shopping; (3) she cancelled odrdsser
appointments on a number of occasions; (4) her work history was sporadic, raisingoa @sest
to whether her continuing unemployment was actually due to medical impairments) and (
although the claimant had taken appropriate medications, the dosage level \aad khve took
only over-the-counter medication for her pain. R. at 27.

Thus the ALJ’s credibility assessment took some of the factors listed in SERIBE-
account. In particular, he cited evidence related to the first factor (thedatteiclaimant lived
alone and could pick up items while shopping) and the fourth factor (claimant’s low dosage of
appropriate medications and the fact that she took only over-the-counter medicatien for
pain). Furthermore, her missed doctor appointments and sporadic work history coottéute
evidence in the record that may be considered under 20 C.F.R. 8 416.929(c)(3). In sum, all of

the evidence on which the ALJ relied was appropriately consider@gupports the ALJ’s



conclusion® The Tenth Circuit has held th@n ALJ need not make a formalistic factmy-

factor recitation of the evidence when making her credibility assessmiamtes v. Colvin514

F. App’x 813, 823 (10th Cir. 2013). Moreay “merely technical omissions in the ALJ’s
reasoning do not dictate reversald. at 824. Because the ALJ cited various pieces of evidence
in line with the requirements of 20 C.F.R. 8§ 416.929(c)(3), the Court finds that the ALJ’s
credibility determingon is free from legal error and is supported by substantial evidemtels

the Court declines to remand the decision on this basis.

C. Ms. Morgan’s Residual Functional Capacity

Finally, the claimant contends that the ALJ’s RFC determination didppdy the correct
legal standarsland was not supported by substantial evidence. As an initial matter, the Court
notes that on remand the RFC analysis may be impacted by any additionalgiegtio Dr.
Bekelman’s and Dr. Hanna'’s opinions in light of the discussion above. Beyond this issue, th
claimant appears to make twpecific arguments concerning the RFC determination: (1) the ALJ
did not follow the applicable law irelying on the facthat the claimant lives alone a(®) in
light of Dr. Regan’s opinion, the ALJ’s findings that Ms. Morgan parform a wide range of

light work andsit/stand for six durs in an eight-hour workday are not supported by substantial

® The government spends muahthe relevant section of its brief citing additional evidence that the &ldal
discuss.SeeECF No. 17 at 1416. However, the Court cannot consider such-postjustifications for the ALJ’'s
determination.See, e.gHaga v. Astrug482 F.3d 1205120708 (10th Cir. 2007) (“the government supplies some
reasons that it believes would support the ALJ's RFC findifige ALJ did not provide these explanations,
however. . . . [T]his court may not create or adopt-postrationalizations to supportt\LJ’s decision that are not
apparent from the ALJ’s decision itself.”).

* Furthermore, it does not appear that the ALJ failed to consider anyicsigtlif probative evidence on which he
chose not to relySee Jones v. ColviB14 F. App’x 813, 823 (10th Cir. 2013) (ALJ must discuss probative
evidence that he rejects). Indeed, the claimant does not make any clear argunentferthSeeECF No. 16 at
10-12. The only additional evidence that the claimant’s brief mentiorcecas “the side effectsf the medications
which limit the type and dose of medications which Ms. Morgan caratelérd. at 11. However, the claimant
provides no citation to the record to support her contention that such evgtemdd have been considersek id,
and, h any event, this single additional piece of information would not signtficalter the ALJ’'s analysis.
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evidence SeeECF No. 16 at 12-13.
Beginning with the first argument, the Apdinted to the fact thakhe claimant lives
alone several times in his RFC assessm8rtR. at 2729. Specifically, he noted that:
e The claimant alleged performing few, if any, household chores, but also reported that
she lives alone and does not have any particular help in maintaining her residence. R.
at 27.
e The fact that claimant lived alone “verified Dr. Regan’s opinion regarding the
claimant’s ability to perform a wide range of jobs.” R. at 28.
¢ In finding that Dr. Wanstrath’s opinion was entittedgreat weight, the ALJ cited the
fact that theclaimant lives alone as a factor supporting this determination. R. at 28.
¢ In decidingto afford Dr. Bekelman’s opinion little weight, the ALJ noted that the fact

that Ms. Morgan lived alone was inconsistent with the doctor’s determination that she
would have difficulty making simple decisions and being aware of hazards. R. at 29.

These are proper uses of the fact that Ms. Morgan lives alone. In makingnairgien about a
claimant’s credibility, an ALinustconsider the entire case recdfrd undermines assertions
made in his or her testimonigere, the record includéise fact that the claimant lives alon8SR
96-7p Seealso Skaggs v. Apfel89 F.3d 478 (10th Cir. 1999) (fact that claimant lived alone
supported ALJ’s rejection of testimony concerning plaintiff's limitations). sTihe ALJ
properly relied on this fact in assessing the claimant’s credibility withdegéne assertion that
she performs few, if any, household chores. Additionally, in determining whgltieiafford a
physician’s opinion, the ALJ must consider whether the opinion is consistent with ahe asca
whole. Goatcher 52 F.3d at 288-90. In the second, third, and fourth instances listed above, the
ALJ reliedonthe fact thathe claimant lives alone as a factor in his weight determinations; thus
these are also appropriate uses of that fact.

The claimant cites to Tenth Circuit case law for the propositiorsfiaadic

performance of household tasks or work does not establish that a person is capabtardfedubs
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gainful activity> Seeg.g, Frey v. Bowen816 F.2d 508, 516—17 (10th Cir. 198Nor does
the ALJ’s citation of ‘daily activitiesindicate substantial evidence refuting Feegbmplaint of
disabling pain or its credibility. . .[S]poradic performance doestrestablish that a persen
capable of engaging isubstantial gainful activity.”)While that is correct, living alone is not a
sporadic activity, unlike the examples discussed in the case law that the clatem(guch as
performing a few household chores, working for an hour or so as a janitor, and jo@gegil.
Nor did the ALJ make the direct inference that becauseNsgan lives alone, she can perform
substantial gainful activitySeeR. at27-29. Rather, the opiniarlies on the fact that the
claimant lives alone in specific instances in which the Alu¥t consider whether particular
evidence is consistent with the record as a whole. For this reason, the Court fitius &laks
citations to the fact that the claimant lives aldignot violate thepplicable legal standards.
Turning to the claimant’s second argument, the Court agrees that the ALJ’s mmsclus
that Ms. Morgan can “perform a wide range of light work” asgfd] -walk[] for six hours
eachin an eight-hour day,” R. at 2&renot supported by substantial evidenée. the claimant
points outDr. RegarfoundthatMs. Morgan had osteoarthritis in her right higgommended
that she use a cane, and concluded that she perflarm“a wide range of jobs that do not
involve prolonged periods of sitting and standing, where she has some flexisitys
needed.”R. at 592-93. The ALJ discussed these findings in his RFC assessmaffoeet
the opiniongreat weightR. at 28, yet nevertheless concluded that Ms. Morgan peuldrm a

wide range of light work anstandwalk for six hours at a time, R. at 25-urthermore, Dr.

®> Some of the claimant’s case citations are incompl8&eECF No. 16 at 13. Claimant’s counsel is reminded to
include information about the reqter in shortform citations, not just a party name and page number.

® “IM]ost light jobs—particularly those at the unskilled level of complexiiequire a person to be standing or
walking most of the workday.'SSR 8314.
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Regan’s opinion appears to be the alidence cited that is directly relevant to the claimant’s
ability to stand and walk, and the government does not point to any other evieleneatto
this finding in its bief. SeeR. at26-29; ECF No. 17 at 12—-13. For this reason, the Court finds
that theconclusions that Ms. Morgarae perform a wide range of light work asthndwalk for
six hours in areighthour worlday areoverwhelmed by other evidenaethe record. Thus the
decision must be remanded on this basis.

IV. Conclusion

The Court finds that the ALJ did not follow the applicable legal standards in detggmi
what weight to afford Dr. Bekelman’s and Dr. Hanna’s opinions. Additionadly,qé theRFC
assessmeris not supported by substantial evidenbinethelessit is not clear that correction
of these errors will necessarily change the ALJ’s conclusion that lzesieditld be denied, and
thus the Court declines to award benefits at this tiBee Salazar v. Barnha#68 F.3d 615,
626 (10th Cir. 2006). Therefore, the decision of the Commissioner is REVERSED and
REMANDED for further findings.

DATED this 239 day of February 2015.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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