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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 13cv-0280#MSK-CBS

FIDELITY NATIONAL TITLE COMPANY, a Colorado corporation;
TICORTITLE OF COLORADO,INC., a Colorado corporatiomnd
AMERICAN HERITAGE TITLE AGENCY,INC., a Colorado
corporation,

Plaintiffs,
V.

FIRST AMERICAN TITLE INSURANCE COMPANY ,aCaliforniacorporation,
Defendant.

STIPULATED PROTECTIVE ORDER

Plaintiffs FidelityNational Title Company, Ticor Title of Colorado, Inc., and
American Heritage Title Agency, Inc. (collectively “PlaintiffsgndDefendanfirst
AmericanTitle Insurance Compar{§First American”),(collectivelywith Plaintiffs, the
"Parties"and individually the"Party") herebystipulate andnove the Courfor a Protective
Order pursuario Rule26(c)of theFederaRulesof Civil Procedureoncerning the
treatmentf "Confidential" informationanddocumentsassetforth below:

INTRODUCTION

Theclaimsin this casenvolve title insurance policiesnderwritterby First American.
As a consequence, tlaesclosure andiscoveryprocessewill involve theexchangeamong
the Partiesof informationthatthelaw recognizeshould bgrotectedrom public
dissemination,including nonpubligpersonainformation. The purpose othis Stipulation
andproposedProtective Order ("Order'ls toestablisithe procedured®y which such
informationshallbe defined, designated, exchangatjotherwise protecteftom public

disclosure.
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LEGAL STANDARD

A protectiveorderis appropriaten this caseto protectinformationlikely to be
exchangedbetweertheParties thathelaw recognizesvarrantsprotectionfrom public
dissemination.Under theGrammLeachBliley Act, theParties’ha[ve] anaffirmativeand
continuingobligationto respectheprivacy of [their] customerandto protect thesecurity
and confidentiality of thoseustomershonpublic personal information.” 15S.C.8
680I(a). Consequently, courescognizehe need to fashiogorotective ordersvhich will
protect nonpublicpersonainformation. See, e.g., Marks v. Global Mortgage Group, Inc.,
218F.R.D. 492, 497S.D.W.Va. 2003). The Counnayenterthis proposedorderon a
"generalizedas opposedo a documenty-documentasis."Gillard v. Boulder Valley Sch.
Dist. Re.-2, 196 F.R.D.382, 386D. Colo. 2000).

STIPULATION AND AGREEMENT

To expeditetheflow of discoverymaterial facilitate the promptresolutionof disputes
over confidentialityadequatelyprotectmaterialentitled to bekept confidentialandensure
that confidentialityis affordedonly tomaterialsoentitled,theParties by andthroughtheir
respective attorneysherebySTIPULATE AND AGREEto thefollowing Order:

1. Any information, document, or thing produdedconnectiorwith this
litigation thatis reasonablyelieved by anyrartyor third party tocontainor constitute
nonpublic personainformationmaybedesignateés"Confidential." As usedherein,
Confidentiallnformationmay include,but is notimited to: (a) all papertapesdocuments
(includinganswerdo document requestsinterrogatoriesandrequestgor admission),
disks,diskettesandother tangiblghings producetty or obtainedrom anypersonin
connectiorwith this litigation; (b) transcripts of depositiomgereinandexhibitsthereto;(c)

all copiesgextractsandcompleteor partial summarieor chartsor notegpreparecr



derivedfrom suchpapers, documents thrings;(d) expertreports;and(e) electronically
storedinformation,documentsandcommunications Beforedesignatingany Confidential
Information, the designatingarty'scounsekhallmakea goodfaith determinatiorthatthe
informationwarrantsprotection. The handlirg, identification, andproduction ofsuch
Confidential Information shall beadein accordancevith thetermsof this Order.

2. The designatiof Confidentiallnformationmay bemadeby
markingor otherwise identifyinghematerialin writing as"Confidential.”

3. If a producingPartyinadvertentlyfails to mark Confidentialinformationupon
its productionsuchPartymay subsequentlgesignatesuchConfidentiallnformation by
giving written noticeto thereceiving Partyand providingproperlymarkedor designated
copieswithin a reasonable periodhut in noeventlessthan60 daysprior to trial. Disclosure
of theinformation or documenby theotherpartyprior to suchlaterdesignatiorshallnot be
deemedhviolation of the provisions othis Order. Depositiontranscriptsandexhibits
theretomay bedesignate@s Confidentiallnformation on theecordat the depositiomnd
mayalsobedesignate@s Confidential Informatiorfor a period otthirty (30) days(or such
longer period if thé’artiesso agree) after receif thetranscriptfrom the courtreporter.
Until the expiration othe periodset forth in theprecedingsentenceandunless otherwise
agreedo by thePartiesall deposition transcriptsandexhibitsshall bedeemedConfidential

Information untilsuchtime thatthePartyis requiredto makeits confidentialitydesignations.

4. Any Party(the"RequestindParty") mayat anytime request irwriting that
any Confidential Information beeleasedrom therequirement®f this Order,and,unless
otherwise agreedn writing, thePartyproducingsuchmaterial("ProducingParty") shall
meetandconfer with the Requestingartywithin ten (10) days ofeceiptof arequestif an

agreementannot bereachedy negotiation, th&kequesting?artymayfile a motionseeking
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to dedesignatehe documentin theevent thasuchmotion ismadein accordance witlthe
procedurediereinand applicable rulesf this Court,thetermsof this Order shalcontinueto
apply tosuchConfidential Informationuntil theCourtruleson themotion. In theeventthat
Confidentiallnformation must bsubmittedto the Courfor review,theConfidential
Informationshall besubmittedwith a requesto file the Confidentialinformationunderseal.
Theabove procedurshallnot precludeapplicationto theCourton amore expeditethasis
ascircumstancesarrant.

5. All Confidential Informatiomeceivedirom anyProducingPartyshallbeused
solelyin connectiorwith, andonly asnecessaryo, thislitigation andthepreparatiorand
trial of thiscaseoranyrelatedappellate proceedingndnotfor anyother purpose,
including without limitation anyother litigationor anybusinessgompetitive,or
governmental purpose or functiol.o thatend,the Partiesshall notdistributeor disclose
any Confidential Informatiomeceivedn this litigationto anythird party (or anyof the
Partiesagentsconsultantsofficers,directors, employeesor representativesxcepton a
need toknow basisandpursuanto suchagent, consultantemployeepfficer, director,or
representative'sbligationto maintainthe confidentialityof suchdocument or information).

6. Confidentiallnformationandinformationderivedfrom Confidential
Information, including withoulimitation anytestimonyaboutanexhibit designatecs

Confidential Information,shallnot bedisclosedexceptassetforth in paragrapty.

7. Confidentiallnformationmayonly be disclosetb thefollowing persons:
a. Outside counsel akcordfor anyPartyto this acton;
b. Paralegalstenographic;lericalandsecretariapersonneémployedby counsel
listedin (a) (including but nolimited to photocopyservice personnaind

documenimanagementendorssuchascodersanddataentry personnelretained
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by outside counsel);

In-house counsamployedoy and/or outsideounsel engagealy a Partyand/or
the parentcompany of &artyto thisaction(including their attorneyandstaff
whose functionsequireaccesgo suchinformation), business persoasiployed
by aPartyand/or theparentcompany of a Party to th&ctionwhosefunctions
require thatheyhaveaccesgo Confidentiallnformationin connectiorwith the
prosecutiondefenseand/orsettlemenbf this action,andpersonemployed byan
insurerof aParty to thisactionwhosefunctionsrequire thatheyhaveaccess to
Confidentiallnformation inconnectiorwith the prosecution atefenseof this
action;

. Courtpersonneincluding stenographicyideo or audioreportersengagedo
recorddepositions in thiitigation, andcertifiedinterpretersand/ortranslators;
Non-partyexpert(s)r consultant(s) antheir secretariatechnicalandclerical
employeegincluding but notimited to photocopyservice personneind
documenimanagementendorssuchascodersanddataentry personnelretained
by outsidecounsel) whactivelyassistin thepreparatiorof this action;

Any personidentified on thefaceof anysuch Confidential Informatioasan

author orasrecipientthereof;

g. Any persorwhois determined thhave beemnauthor and/or previougcipient of
the Confidentiallnformation, butarenotidentified on theface thereofprovided
thereis prior testimonyof actualauthorship oreceipt ofthe Confidential
Informationby suchpersorprior to suchpersorbeingshownany Confidential
Information;

h. Any nonpartyengagedy the Partiesor appointedoy theCourtfor purposes of
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actingasaDiscoveryReferee SpecialMaster,and/oreutralarbitratoror
mediatorin anyalternativedisputeresolutionprocedures in which theartiesmay
participate;and

i. Any persorasordered bythe Court.

8. Those individualsetforth in Sections7.e.abovewho areprovidedConfidential
Informationshall, prior to thetime he or sheeceivesaccesgo suchmaterials be provided
by counsefurnishingsuchmateriala copyof this Order andagreeto be bound by its
terms,and shallcertify thathe or shénascarefullyreadthe Orderandfully understandgs
terms,by signing thecertificateattachedasExhibit A. Counseimakingdisclosureo any
personas describechereinabovehallretaintheoriginal executeccopyof said certificate
andprovidesaid certificateto counsefor the ProducindgParty,upon gooccause showr
agreemenof the Parties.

9. The restriction®n theuseof Confidentialinformationestablishegbursuant

to thisOrderdo notapplyto theuseby aParty,person, oentity of theConfidential
Informationit produces.
10.  The provisionsf this Orderarewithout prejudice to theight of anyPartyto

this Orderto:

a. Resistor compel discoverwith respecto, orseek toobtainadditional or
differentprotectionfor, materialclaimedto beprotectedvork product or
privilegedunder Colorado diederallaw, materialasto which the
ProducingPartyclaimsalegalobligationnot todisclose,or materialnot
requiredto be providedpursuant to Colorado éederallaw;

b. Seekto modify or obtainrelief fromanyaspecbof this Order;or

c. Objectto theuse,relevanceor admissibilityattrial or otherwiseof any
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material whether onot designated iwhole orin partasConfidential
Information governetby thisOrder.This Order shallhot govern the use or
admissibilityof anyevidence atrial or theproceduregor usingsuch
documentsr informationat trial.

11. Confidentialinformationmaybereferredto in discoveryequestsgiscovery
responsesnotions,briefs, or other paperfiled with the Courandmaybeusedin
depositions andoral argumentsn thisaction,either asexhibitsor asthebasisfor questions.
Confidential Informationandpleadingsbriefs,or other papers quoting or discussing
Confidentiallnformation maybefiled under theseal ofthe Court upon proper moti@md
order.Any motion requestindeaveto file documentsinder seashallcomplywith the
requirement®f D.C.COLO.LCivR7.2. The Partiesagreeto cooperatdo dedesignater
redactConfidentiallnformation to bdiled in Courtfilings to thelargestextentpossible sas

to minimizethenecessityo file information under seal.

12.  If Confidential Informations disclosedat a deposition, only the
stenographic, video or audieporterand thosgersonsvho areauthorizedy theterms of
this Orderto receive sucmaterialmay bepresent.However,in theeventawitnessis
deposedhatis nototherwise entitledo receiveConfidential Informationthe withessmay
beshownor askedabout Confidentialinformationafterthewitnessis provided acopy of
this Orderandsigns theacknowledgemerih Exhibit A. The witnesshallnot beentitled
to retaina copyof any documentontainingConfidential Information.The portions of the
transcripts ofll testimony designatedsConfidential Informatiorshall belabeledwith the
appropriatedesignatiorby the reporter.If any document omformationdesignatecs
Confidentialor pursuant to thi©rderis usedduring the course of a depositibarein,that

portion of thedepositiorrecordreflecting suchmaterialshall belabeledwith the
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appropriate designation.

13.  The inadvertentlisclosureor production ofinyinformation or documerthat
is subjectto the attorneylient privilege or work-productprotection,including but not
limited to informationor documentshatmaybe considere@onfidentialinformationunder
this Protective Order,will not bedeemed tavaivea party’sclaim to itsprivilegedor
protectedhature oestop thatpartyor the privilege holder from designating ihéormation
or documengsattorneyclient privilegedor subjectto thework product doctrine Upon
receivingawritten requesfrom the producingartyto returnthe documenandaprivilege
log thatsetsforth the basisof theclaim of privilege or work-productprotection,the
receivingpartyshallreturnthe information ordocumentgo the producingartywithin five
(5) businesslays. Nothingin this Order shall preventanypartyfrom contesting &laim of
privilege or work-productprotectionwith the Courtafterconferralwith the opposingarty.

14. Intheeventof ahearingor trial in thismatter atvhich anyPartyintendsto
presentConfidentialinformationor materialsdesignatedhereundeto theCourtor ajury,
counsefor the Partieswill meetandconferto determine whasafeguardsf any,may
beneessaryto protectagainst thalisclosure of thelesignateanformationor materialsand
shallattemptto determineheleastintrusive and burdensonmeeansof protectingsuch
materials during theproceedingCounsefor the Partiesshallconferon appropriate
proceduresor protectingthe confidentialityof any documentsinformationandtranscripts
usedin thecourseof anycourtproceedingsandshallincorporatesuchproceduresas
appropriate, in thpretrial order.

15.  Within ninety(90) calendadaysafterthe conclusion of theial andof any
appealspr upon otheterminationof thislitigation, all Confidential Informationmeceived

under the provisions ahis Order,shallbetenderedackto the Producin@arty,or, atthe
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direction of the ProducinBarty,destroyedexceptto theextentthatanyof the foregoing
includes orreflects work product of theeceivingParty(whichwork productmaybe
maintainedoy outside counselor the Partiesput not bythe Partieshemselves)andexcept
to theextentthatsuchmaterialhas beenfiled with a courtin which proceedingselatedto
thisactionarebeing conducted, provideduchinformation is stored in mannersoasto
preservats confidentiality.

16. If atanytime anyConfidential Information protected by ti@yderor
information producedn thislitigation is subpoenaettom thereceivingPartyby any court,
administrativeor legislativebody, oris requestedby any other person centity purporting to
have authorityo requirethe production ofuchinformation,the Party towhom the
subpoena or other requéstdirectedshallimmediatelygive written notice thereofo the
ProducingPartywith respecto such informationandshallafford the ProducindParty

reasonablepportunity to pursue formabbjectionsto suchdisclosures.

17.  This Order doesnot govern theproductionof proprietary, competitively
sensitive, or tradesecretinformation or documentgxceptas expresslysetforth herein.If
any Party seeks discoveryor disclosureof proprietary,competitively sensitive, ortrade
secretinformation or documentthatany Partybelievesrequireadditional protection beyond
that providedin this Order, the RespondindParty shall, following consultationwith the
RequestindgParty, file another proposedProtective Ordethat would governthe production
of such information or, if agreement cannot be reached,promptly fle a Motion for
Protective Order concerninthe proposed discovery. Absent entry of an additional
ProtectiveOrder,thetermsof this Protective Order will applyto proprietarycompetitively
sensitive, or trade secretinformation or documentsthat are requestedin the parties’

discoveryrequests. Nothing in thisParagraptshall constitute anadmissionregardingthe

9



discoverability, relevance, or admissibility of proprietary, confidential, competitively
sensitive,or trade secreinformation. Nothingin this Protective Order shallforgive any
Party’s obligation todiscloseor produceany proprietary, competitivg sensitive, or trade
secretinformationor documentshatareotherwise requiretb bedisclosed oproduced.

18.  The termsof this Ordershall beeffective andenforceable alsetweerthe
Parties immediatelyupon itsexecutionby counsefor suchParties.

19.  All personsubjectto thetermsof this Orderagree thathis Courtshall
retain jurisdictionover themfor the purpose of enforcing th3rder.

The foregoingSTIPULATED PROTECTIVE ORDERs herebyADOPTED and

ENTEREDas an ORDER of the Couhis 7th dayof March, 2014

s/Craig B. Shaffer
United States Magistrate Judge

SOSTIPULATED:

S/AdamP. O'Brien S/EchoD. Ryan

Mary A. Wells, Esq. FrederickB. Skillern, Esq.

AdamP.O’Brien, Esq. EchoD. Ryan,Esq.

Wells, Anderson &Race,LLC MontgomerylLittle & Soran,PC

1700 BroadwaySuite 1020 544D TC Parkway,Suite800

Denver,CO 80290 Greenwoodillage, CO 80111

Telephone(303) 830-1212 Telephone(303)773-8100

E-mal: mwells@warllc.com E-mail: fskillern@montgomerylittle.com
aobrien@warllc.com eryan@montgomerylittle.com

Attorneys for Plaintiffs Attorneys for Defendant
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Ex. A to Stipulated Protective Order

ACKNOWLEDGEMENT

I, (printedname) acknowledgehat | havereadtheforegoing
ProtectiveOrderin Fidelity National Title Co., et al. v. First American Title Insurance Company, 13-Cv-
02807MSK-CBS,andagreeto bebound byits provisionsasstated.

Date: (signatue)
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