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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Honorable Marcia S. Krieger
Civil Action No. 13-cv-02811-M SK
WESTERN ENERGY ALLIANCE,
Plaintiff,
V.

U.S. FISH AND WILDLIFE SERVICE,

Defendant.

OPINION AND ORDER DENYING MOTION FOR ATTORNEY FEES

THISMATTER comes before the Court pursuantite Motion for Attorney Fees and
Costs(# 13) by Plaintiff Western Energy Aléince (“WEA”), to which Defendant U.S. Fish and
Wildlife Service (“FWS”) respondeg# 14), and WEA replied# 35).

WEA initiated this action under the Freedofrinformation Act (“FOIA”) seeking
disclosure of documents related to the peeiew of the Greater Sage-grouse Conservation
Objectives Final Report. FWS concedes thdidtnot respond to WEA'’s request until litigation
commenced, but the parties stipulated to teendisal of the case (# 10) on January 22, 2014,
having “come to an agreement concerning” théA-@quest without the Court entering a single
order in the case and only shordfter FWS’s answer was filed.

A district court may, in its discretn, award attorney fees under FOI8ee5 U.S.C.

§ 552(a)(4)(E)(i)Anderson v. Sec’y of Health & Human Ser@§. F.3d 1500, 1504 (10th Cir.
1996). To make the determination, a coudtfconsiders whether the complainant has

established that it is eligibfer an award under the statutedlasecond, whether a fee award is
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otherwise justified.See Andersqr80 F.3d at 1504. A complainantabgible for an award of
reasonable attorney fees asttier litigation cost if the complainant has “substantially
prevailed.” See§ 552(a)(4)(E)(i). A complainant has “stdnstially prevailed’if he or she has
obtained relief through either @ judicial order (or enforceable written agreement or consent
decree); or (ii) a voluntary or unilateral change in position by the agency, where the
complainant’s claim was not insubstantial552(a)(4)(E)(ii). Determination of whether an
award is otherwise justified involves consideratdiour factors: (1) théenefit to the public, if
any, derived from the case; (2etbommercial benefit to the cotamant; (3) the nature of the
complainant’s interest in the records sought é4) whether the governmigs withholding of

the records had a reasonable basis in landerson80 F.3d at 1504. WEA bears the burden of
establishing entitlement to award of attorney feedd.

FWS does not contest WEA'’s eligibility fan award of attorney fees, but nonetheless
argues that none of the four factors supeetWEA. FWS additionally challenges WEA'’s
billing records and contends thae fees claimed are excessiWEA asserts that all of the
factors support an awadl attorney fees.

The test for the first factopublic benefit, is whether theformation that was disclosed
assists the public in making an informjadgment as to governmental operatioSge Aviation
Data Serv. v. Fed. Aviation Admis87 F.2d 1319, 1323 (10th Cir. 1982). In weighing this
factor, a court takes into considtion the degree dissemination and likely public impact from
the disclosure See id(quotingBlue v. Bureau of Prison$70 F.2d 529, 533-34 (5th Cir.
1978)). “The test. . . is whether the disclosuilassist the citizenry generally in making an
informed judgment as to governmental operationd.” WEA, in its motion, asserts that the

information was shared “with its members and other stakeholder groups,” and “referenced” in



lobbying activities. WEA, in its reply, also swggis that its use die material has been
somewhat successful in attracting the dttenof policy makers. Although WEA nakedly
alleges that its use of the material will bentfe public, there is no demonstration that the
documents were disseminated for the benefihef‘public’ as opposed to the benefit of only
WEA's dues-paying members. The purpose of FBI# provide the public with information
that sheds light on the governmergerformance of its dutiesSee Forest Guardians v. U.S.
Fed. Emergency Mgmt. Ageneéy0 F.3d 1214, 1217 (10th Cir. 20098 ven assuming that the
limited materials that WEA obtained would be abstantial public interest — it appears the final
version of the report was alreapyblic — WEA has used the material exclusively for the benefit
of its members and failed to disseminate it ®phblic. Thus, the first factor weighs against an
award of attorney fees.

WEA's use of the material also informs tGeurt’s analysis of the second and third
factors, the commercial benefit to the complairaart the nature of the complainant’s interest in
the records sought. These factors “assess whetblaintiff has ‘sufficiehprivate incentive to
seek disclosure’ without attorney’s fee€avy v. C.I1.A.550 F.3d 1155, 1160 (D.C. Cir. 2008).
The U.S. Court of Appeals for the District@blumbia Circuit has stated that “FOIA’s
attorney’s fees provision . . . was designed teelothe often insurmountable barriers presented
by court costs and attorney fees to the agemperson requesting imfoation under the FOIA”
and, therefore, “when a litigant seatisclosure for a commercialredit or out of other personal
motives, an award of attorney’sds is generally inappropriateTax Analysts v. U.S. Dep't of
Justice 965 F.2d 1092, 1095 (D.C. Cir. 1992u6gation and ellipses omittediperseded by
statute on other grounds as recoguize Summers v. Dep't of Justj&69 F.3d 500, 502 (D.C.

Cir. 2009). WEA achieves a benefit for itsmm@ers by obtaining the FOIA materials and has



used the information exclusiyelo support the limited interests that make up its membership,
without demonstrating that it has added the nedte“to the fund of iformation that citizens
may use in making vital political choices.Aviation Data Sery.687 F.2d at 1323 (quoting

Blue 570 F.2d at 534). This suggests that WEA'svgie self-interest mote/ is “sufficient to
insure the vindication of the rights given in thelAD and there is “no need to award attorney’s
fees to insure that the action will be broughd’ at 1322 (quotindrenster v. Brown617 F.2d
740 (D.C. Cir. 1979)).

The fourth factor, whether the governmbatl a reasonable basisaw for withholding
the records, however, weighs for an award ofraétp fees. FWS admits that it “did not respond
to the request until litigation had commence#dr the initial delay, it blames an internal
processing error that resultedtie request not being “forwardealthe correct region within
FWS for processing.” When the request wasweake FWS merely states that it was forwarded
to the appropriate region, but the relevantACoordinator “was orvacation that week, and

again the request was not approiahandled.” Nearly three anths later, an individual was

! WEA seeks to draw analogies to otheresas which the plaintiff had a commercial

interest or there was a limited audience forrttagerials that were ddined by FOIA, and in

which attorney fees were nonetheless granidte cases to which WEA refers, however, do not
support it. InPrison Legal News v. Execudi Office for U.S. Attorneyslo. 08—cv—01055—
MSK-KLM, 2010 WL 3170824 (D. Colo. Aug. 10, 201@his Court awarded attorney fees,
stating that the relevant infoation would likely only be seen lay“relatively small” portion of
the public. Id. at *2. In that case, however, unliketire present matter, the information was
posted on the plaintiff's websitnd at least theoretically alable to the entire publicld.
Similarly, a private benefit was conferredRlayboy Enterprises, Ina@. U.S. Customs Service
959 F. Supp. 11 (D.D.C. 1997), but the court als@dtds expectation théte case would result
in the government agency making “prospectivengas in its operations to prevent a recurrence”
of the negative conduct at issudlvat case, and the court conclddkat, “[i]f this is not a public
benefit then it would be difficult to diern what would meet that definitionldl. at 17. Finally,

in American Small Business LeaguéhS. Small Business Administratjdvio. C 08-00829

MHP, 2009 WL 1011632 (N.D. Cal. Apr. 15, 2009k ttourt found that the plaintiff acted for
the purpose of verifying the governmardllegation “for the public.”ld. at *3. In the present
matter, by contrast, WEA appears to act primdal the commercial benefit of its members.



tasked with processing backlogged FOIA rexiaén the region, anghe learned that the
responsive documents were being reviewed by#@artment of the Interior’s Office of the
Solicitor in conjunction with mother FOIA request. No furthaction was taken until after
WEA'’s lawsuit was filed. It is difficult to divie a “reasonable basislaw” that could support
the government’s delay.

Nonetheless, because three of the faators weigh against an award, and FWS
cooperated in resolving the matter quickly after litigation commenced, the Court finds that an
award of attorney fees is not justified in thase. The Court does natdithat the government
acted in bad faith such as to overconelthlance of the other three factoBeeAviation Data
Serv, 687 F.2d at 1322.

IT ISTHEREFORE ORDERED that Plaintiff WesterEnergy Alliance’s Motion for
Attorney Fees and Cogs 13) is DENIED.

Dated this 2nd day of September, 2014.

BY THE COURT:

Marcia S. Krieger
Unhited States District Judge

2 Additionally, the Court notesignificant concerns regangd the accuracy and amount of

WEA'’s motion for fees. At a minimum, the loily records reflect seva hours of work that
appear to have been on anotimatter. Moreover, WEA seeks ddbaward of fees and costs of
$37,061.52, of which substantially more than fifgrcent was allegedincurred drafting the
motion for attorney fees andetheply (essentially “fees foeés”). In a case of similar
complexity, the Court has concluded that “no mitwan five hours for briefing [was] reasonable
to address the attorney fee issuBrison Legal News2010 WL 3170824, at *4.
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