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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger

Civil Action No. 13-cv-02912-MSK-MEH
STANLEY CREWS,

Plaintiff,
V.
CITY AND COUNTY OF DENVER SCHOOL DI STRICT NO. 1, also known as Denver
Public Schools;
CLIFFORD PAINE; and
MICHAEL EATON:;

Defendants.

OPINON AND ORDER GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court on thef@sdants City and County of Denver
School District No. 1, Clifford Paine, and Michael Eaton’s Motion for Summary Judgment
(#75), the Plaintiff Stanley Crew’s Respong#86)and Supplemental Respor(#d01) and the
Defendants’ Reply#104)

|. Material Facts

! When attaching exhibits in support of histioa, Mr. Crews aggregates several exhibits
into a single filing. See e.gDocket # 86-1 (containing Exhibits E, and G). This is contrary to
the Court’s Electronic Case Filj requirements, which require each individual exhibit to be a
separate attachmengeeElectronic Case Filing Procedur@ivil), § 4.8(c) (“Each exhibit
referenced in a pleading, motion, brief shall be submitted to ECF as a separate ECF
attachment”) (emphasis added). Failure to comtly this policy in the future may result in a
striking of the offendig motion or brief.

Although the Defendants’ motion does notenit the same sin ithe same way, the
Court is compelled to observe that the attaaitro& numerous relevant documents to Sqt.
Paine’s affidavit — essentially, exhibits to an dx- is also unhelpful, as it makes it difficult for
the Court to quickly locate gertinent document referencedanefing. The Court strongly
suggests that, in the future, the Defendantsfdésthose exhibits as separate documents.
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Having reviewed the record and submissiohhe parties, the Court finds the following
facts to be undisputed, or where there isspulie, the facts are viewed in the light most
favorable to the non-movant, Mr. Crews.

A. Background

Mr. Crews, a black man in his fifties, vkad for the City and County of Denver School
District No. 1 (Denver Public Schools, or the District) as an armed patrol officer in the
Department of Safety and Security. Mre@s was employed by the District from May 1995
until he was terminated in February 2012. WMIle Crews was employed, he was supervised
by various Sergeants, who were in turn suiged by a Commander or Lieutenant, who was
supervised by the Chief of the Departmedtring the time period pertinent here, Mr. Crews
worked the graveyard shift, gerally alongside two other officerJohn Linger, who is white,
and Lawrence McFadden, who is black.

Mr. Crews’ employment histy with the District isomewhat mixed. Although he
received performance evaluations ranging ffeffective” to “superior” between 2005 and 2010
(the record does not disclose earlier revieWws)also accumulated numeis disciplinary notices
and warnings — as many as 12 during theggkefiom 1998 to 2008, several of which involved
Mr. Crews’ failure to submit timely reports.

B. Mr. Crews’ difficulties with Sgt. Paine

At the end of 2009, Clifford Paine was promoted to Sergeant and became Mr. Crews’
direct supervisor. The record reflects thatsame extent, Sgt. Paine was more demanding and
less tolerant than Mr. Crews’grious supervisors had been. .rews alleges that Sgt. Paine
subjected him to increased stiny, different departmental poles and work rules, and false

allegations of misconduct. For example, Kirews states that, upamriving at work, Mr.



Crews would “meet me at the door lookinghat watch then proceed to follow me around
criticizing what | was doing.” Sgt. Paine ased Mr. Crews of an incident of spitting on a

police car, although Mr. Crews desihaving done so. Sgt. Paine required Mr. Crews to produce
a doctor’s note the day following a medical absenden “the standardha protocol had always
been” that employees could take up to 5 daysdeduce a note. Sgt. Paine would often schedule
Mr. Crews as the only officer on the graveyariftsbhhen “department policy” required two and
he would not follow the custom of Sergeanttnig in for patrol officers who were on vacation

or sick leave. With regard to these evehts,Crews does not expregshdicate whether Sgt.
Paine directed these actions $pkt him, or whether SgRaine subjected other officers
(particularly Mr. Linger) to the same treatmeaithough Sgt. Paine’s own deposition testimony
indicates that he specifically identified MErews and Mr. McFadden, the two black employees
on the graveyard shift, as ones thatevihe most resistant to change.

One of Sgt. Paine’s pet peeves involveddant reports filed by officers. After each
occasion in which an officer is lted out to respond to an incident or alarm, the officer is
required to complete a repdrtThe officer in charge on the céfpically completes the “primary
report,” and other officers assisgi on the call complete “supplentahreports.” As of at least
2008, District policy required that officers comgl@nd submit their reports by the end of their
shift on the day of the event. Aaxception existed that alloweffioers to file reports until the
day after they were otherwise dife(i) the report was not considsd “essential” or “sensitive,”

(i) completing the report on time would require the officer to incur overtime, and (iii) the officer
informed his supervisor of the situation beforeharthis policy was reaffirmed by the District

in March 2009, through what is referred toadCommander’s Direct&.” There is some

2 Reports are completed on a computer locatede officer's car and submitted wirelessly
to the District’s computer system.



ambiguity in the record as to whether suppletalereports are governed by this same policy: the
policy language itself des not differentiate between prigaand supplemental reports, but Mr.
Crews states in his affidavitah as a matter of general praetia the District, supplemental
reports could be turned in oretiday following the incident.

Sgt. Paine and Mr. Crews had particular ibictregarding reportsMr. Crews states that
Sgt. Paine “would find issues or demand coromdito reports that debeen done [in] the
standard practice” that had préded previously. This does not seem to be a practice that was
unique to Mr. Crews, as Mr. Lingeegstified that getting a repaieturned to him for corrections
was “very not unusual, that happens all the tim@r. Crews complains that, frequently, Sgt.
Paine would “not state what needed to beextied,” and asserts that Mr. McFadden complained
of the same problent$. Mr. Crews also experienced certain difficulties with having Sgt. Paine
acknowledge his reports. He contends that Baine “would hold my reports that had been
timely submitted in a folder for approval,” waittil after the reports were due, and then “send
me e-mails that my reports were late.” He a@lleges that “many of the reports | turned in were
deleted” by unknown persons or circumstances.. ahe’s affidavit notethat Mr. Linger has
also complained that reports he had completeldamed in were reported as missing.) At some
point in time, Sgt. Paine directed that Mrews respond to e-mails with “read receipts”
verifying that he had seen them. Sgt. Passeds that he “requiresther officers, including
Caucasian officers, to respond to e-mails with read receipts.”

On May 19, 2011, Sgt. Paine issued a discipjihatter of Warning to Mr. Crews. That

letter referenced an incident on May 10, 2011, irclvisgt. Paine had returned a report to Mr.

8 Mr. Crews has not submitted an affidavit or deposition testimony from Mr. McFadden.
As such, his assertions abaltat Mr. McFadden told him ateearsay and not properly before
the Court. Adams v. American Guaraee and Liability Ins. C9233 F.3d 1242, 1246 (1Cir.
2000).



Crews for corrections. The lettexcited that on May 12, 2011, theport had not been returned
and Sgt. Paine directed Mr. Crews via e-rtiaalt the report be completed by May 16, 2011, the
date that Mr. Crews returned doity from a leave. On May 18, 2011, Sgt. Paine still had not
received the report, and thissued the Letter of Warning to MErews for violation of “Policy
2.40,” arule that requires employees to tread understand Departmental Regulations,
Standard Operating Procedures, electrorfmmation, [and] training bulletins.”

Mr. Crews contends thatighdiscipline was unfounded, be had “timely electronically
submitted the corrected report to Paine in hi®res approval folder as he requested.” Mr.
Crews points to several instances in which otfecers (including himslf) were notified by
another Sergeant, Lisa Wehrli,r@ports that they were respduisi for that were “missing” and
were instructed to complete the reports priyapMr. Crews notes #tt none of the other
individuals notified by Sgt. Wehmwere disciplined for the mssing reports. (The District
suggests, albeit without supportiegidence, that these employaesre not disciplined because
they promptly complied with Sgt. Wehrli’s imgttions, unlike Mr. Crews’ failure to promptly
respond to Sgt. Paine’s.)

Prompted by the May 2011 Letter of Wangj Mr. Crews contacted an attorney and on
May 26, 2011, the attorney wrote to the Distri@ganting Mr. Crews’ position with regard to
the Letter of Warning. Mr. Crewsittorney’s letter insisted thétir. Crews seems to be singled
out and treated differently than all othecarity personnel.” Alough the letter did not
expressly posit that this was due to Mr. Crewaseror age, it did alleghat the conduct “appear

to constitute a pattemf harassment and discrimination against Mr. Crews.”



In the meantime, on May 23, 2011, Sgt. Pajiaced Mr. Crews on a “Plan for
Improvement” (“PFI”) that required him to sendlaily e-mail to Sgt. Paine and Sgt. Wehrli to
confirm that he was reading and responding $oehmails. On occasions in May and June 2011,
Sgt. Paine reprimanded Mr. Crews failling to comply with the PFI.

At or about this time, Mr. Crews complaih about Sgt. Paine’s conduct to Commander
Robert Swain. Mr. Crews told Commander Swaat tie thought Sgt. Paine was trying to create
a paper trail to support his temation. Commander Swain notiflesgt. Paine of Mr. Crews’
complaints, but he did not otherwise investga®©n June 16, 2011, Mr. Crews contacted Human
Resources and indicated that hented to file a grievance. He later met with a representative
from Human Resources to discuss his cameefThe District’utside counsel began
investigating Mr. Crews’ complaints.

On June 28, 2011, Sgt. Paine prepared a “Sigm Insight” report, recommending that
Mr. Crews be terminated for failing to providedoctor’s release for time off. The report
indicated that Mr. Crews had demonstratedttepaof non-compliance with policies and noted
20 incidents that occurred over an 11-monthqueriHowever, Sgt. Paine never presented the
report to Commander Swain for further actimtause the District’'s counsel had begun
investigating the allegations in MCrews’ attorney’s letter andstructed Sgt. Paine to refrain
from taking further action until that investigatiovas completed. According to Sgt. Paine, he
honored counsel’s instructions aomhtinued “business as usual.”

In June 2011, Michael Eaton replaced ClidfRay as the Department Chief. Chief
Eaton and Mr. Crews met in JUW11. Mr. Crews complained thatthe past, black patrol

officers had been harassed and weren't notifiednafield training positions opened up. Eaton

4 Sgt. Paine’s affidavit asserts that it waseflkd Ray who placed Mr. Crews on the PFI.
The document in the record contaordy Sgt. Paine’s signature.
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explained that he did not have any knowledge/loét had happened in the past, but from this
point forward harassment wablihot be tolerated.

C. Mr. Crews’ termination

At approximately 1:00 AM on January 24, 200, Crews was dispatched as the to
respond to a burglary in progressWyman Elementary School.nAther officer, Alix Two-EIK,
was also dispatched. At the tin@fficer Two-Elk had been a patrofficer with the District for
approximately three months. It appears that the dispatcher determines which officer will be
primarily responsible for the matter, and thepditcher identified Mr. Crews as the primary
officer.®

Officer Two-Elk arrived firson the scene, followed by Mr. €wrs several minutes later.
Mr. Crews and Officer Two-Elk entered the building to assess the damage, which included a
broken window. Officer Two-Elk contacted thespiatcher and informed him of the damage.
Officer Two-EIk was told that the Districtjmoint of contact person and glass repair person
would not arrive until the morning. Officer Twielk stayed on the scene to monitor the broken
window and protect the premises. Mr. Crews ndatifiespatch that he wadibe handling patrol.
Mr. Crews left the scene around 2481 to respond to another call.

Because Mr. Crews had to leave the Wygrseene, Officer Two-Elk and Mr. Crews
agreed that Officer Two-EIk wodlwrite the primary incident reporOfficer Two-EIK initially
submitted his report as a “supplemental” report because that was the only report type he could
access in the system due to being designated as the back-up officer, not the primary officer, by

the dispatcher. Officer Two-Elk’s report was submitted at 5:27 AM. Mr. Crews did not submit

° Mr. Linger’s deposition testimony suggestatthwhatever formal policy existed for
identifying the primary officer responsible farcall, the informal practice among officers was
that the first officer to arrive on the scenesviygpically the one whaould file the primary
report.



his report during fsi shift on January 34 nor did he contact a supervisor to obtain permission to
withhold filing his reporuntil the next shift.

After the Wyman incident, Sgt. Paine and.Sgherli met with Mr. Crews and asked him
why he failed to timely file his report. Mr. 8rs explained that he was unable to access the
reporting system to complete the supplemental report. After receiving additional instruction
from Sgt. Wherli, Mr. Crews was able to conipleis report. Later, Sgt. Paine changed the
officers’ designations in the reporting systenmefiect that OfficeTwo-Elk was the primary
officer and Mr. Crews was the baak officer so that each officeould file the proper report.
Sgt. Paine instructed Officer Two-Elk to “copgid paste” his originaupplemental report onto
the primary report. Sgt. Paine was concernedielver, because officers had been directed to
contact a supervisor if they were havingldems accessing the system, which Mr. Crews did
not do.

On January 25, 2012, Sgt. Paine completed an&tigervisor Insight report in which he
recommended that Mr. Crews be terminatedthénreport, Sgt. Paine accused Mr. Crews of
several policy violations. Firshe asserted thdr. Crews violated Policy 2.11, which requires
that in the event several offiserespond to a scene, the senior officer shall assume command and
direction of personnel until a highaanking officer arrives or until thofficer is relieved of duty.
Sgt. Paine determined that Mr. Crews was tmgos@fficer during the Wgnan incident and that
he left the scene without beingoperly relieved of his duties.

Second, Sgt. Paine also concluded that@Gfews violated Policy 2.56, which requires
officers to submit necessary reports by the ernttiaf shift except with supervisor approval.
Sgt. Paine determined that Mr. Crews failedineely submit his supplemental report and failed

to obtain supervisor approval to hold thpad. Sgt. Paine acknowledged Mr. Crews’



explanation that he could not submit the repexause he could not connect to the network, but
found the explanation to be incibl® because the system recomddicated that Mr. Crews had
indeed logged on to the network when he stinie shift on the eveningf January 24th. Sgt.
Paine concluded that everhié credited Mr. Crews’ explanan, Mr. Crews nevertheless failed

to contact the on-call supervisor for assistance thighnetwork or for appwal to hold his report
until a later time.

Third, Sgt. Paine concluded that Mr. Crewieidto comply with a Department directive
that required the primary officer to notify a supeor when serious inciaks, like burglaries,
occur. Mr. Crews asserts that, as a matt@ractice (if not necessly one of policy),
dispatchers were responsible for contacting thstridt’'s supervisor irsuch situations. Mr.
Crews also points to Sgt. Paine’s own depasitestimony that dispaliers “should probably
call the on-call supervisor to natithem we have an incident gnogress.” (Sgt. Paine later
testified that the primary officer “should c#tle on-call [supervisor], the officer responding to
the scene when they get there to give us updates.”)

Sgt. Paine’s report was submitted to Commaigieain and then to Chief Eaton. A few
days later, Mr. Crews met with Chieftea, Commander Swain, Sgt. Wherli, and a
representative from Human Resources. Chiebictdld Mr. Crews that hdid not fit his vision
of the department moving forward and offéte@m retirement paperwork. Mr. Crews was 54
years old at the time. Chief Eattwid him that if he chose not tetire, he would be terminated.
Mr. Crews refused to retire. Chief Eaton tliesued him a termination letter, noting that Mr.
Crews had violated Department Policies 2.11 and @xsbfailed to follow supervisor directives
during and after the Wyman incident. Chief Eaton also noted several examples from Mr. Crews’

disciplinary history, which showed a patterri‘sfibstandard performance.” Chief Eaton’s



decision to terminate Mr. Crews was basadhe Sgt. Paine and Commander Swain’s
recommendations and a reviewMf. Crews’ personnel file.

Pursuant to District policies, Mr. Crewsquested and was granted a hearing regarding
his termination. The hearing officer upheld teemination. Mr. Crewslid not request a second
hearing before an impartialitd-party hearing officer.

After exhausting administrative remedies, Mre@s initiated this action. He asserts the
following claims: (1) a claim against the Distribat his termination constituted discrimination
on the basis of race in violatiar Title VII, 42 U.S.C.8 2000e-3(a§2) a claim against all three
Defendants, in that his termination constitutezkrdiscrimination in violation of 42 U.S.C. §
1981; (3) a claim against all three Defendantshat his termination was racially-motivated and
thus a violation of his f21Amendment right to Equal Protem under 42 U.S.C. § 1983; (4) a
claim against the District under Title VII for peittmg a racially-hostile work environment; (5)
a claim against the District for retaliatory terntioa in violation of TitleVIl; (6) a claim against
the District, in that his termination was tivated by his age in violation of the Age
Discrimination in Employment Act (ADEA), 29 UG. § 623(a)(1); and Jfromissory estoppel
against the District arising from its failure toidd by promises made in its Security Operations
Manual.

The Defendants seek summary judgment on all claims.

[I. Standard of Review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee White v. York Intern. Corg5s F.3d 357, 360 (10th Cir. 1995). Thus,
the primary question presented to the Coura omotion for summary judgent is, is a trial

required?
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A trial is required if there are material fadtdeputes to resolveAs a result, entry of
summary judgment is authorized only “when thisreo genuine dispute as to any material fact
and the movant is entitled to judgmenga®atter of law.” Fed. R. Civ. P. 56(&gavant Homes,
Inc. v. Colling 809 F.3d 1133, 1137 (10th Cir. 2016). A fesamaterial if, under the substantive
law, it is essential to an element of the claiBee Anderson v. Liberty Lobby, In&77 U.S. 242,
248 (1986). A dispute is genuinetlife conflicting evidence would able a rational trier of fact
to resolve the dispute for either paryecker v. Batemarr09 F.3d 1019, 1022 (10th Cir. 2013).

The consideration of a summary judgmetion requires the Court to focus on the
asserted claims and defenses, their legaleisnand which party has the burden of proof.
Substantive law specifies the elertsetinat must be proven for argn claim or defense, sets the
standard of proof, and identifiesetiparty with the burden of prooEee Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (198&aiser-Francis Oil Co. v. Producér Gas Cq.870 F.2d
563, 565 (10th Cir. 1989). As to the evidentfered on summary judgment, the Court views it
the light most favorable to the non-movingtgathereby favoring th right to trial. See Tabor v.
Hilti, Inc., 703 F.3d 1206, 1215 (10th Cir. 2013).

Motions for summary judgment generallysarin one of two contexts — when the
movant has the burden of proof and when themorant has the burden of proof. Each context
is handled differently. When the movant has Itarden of proof, the movant must come forward
with sufficient, competent evidence to estdbksch element of its claim or defen§eeFed. R.
Civ. P. 56(c)(1)(A). Presumably, in the absencearitrary evidence, thshowing would entitle
the movant to judgment as a matter of law.wdwer, if the responding piat presents contrary
evidence to establish a genuine dispute as taratgrial fact, a trial isequired and the motion

must be deniedSee Leone v. Owsle§10 F.3d 1149, 1153 (10th Cir. 201Sghneider v. City of
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Grand Junction Police Dep'#717 F.3d 760, 767 (10th Cir. 2013).

A different circumstance arises when the mav@oes not have the burden of proof. In
this circumstance, the movant contends thahtremovant lacks sufficient evidence to establish
aprima faciecase.Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). The moving party must
identify why the respondent cannot makeriana facieshowing — that is, why the evidence in
the record shows that the respondenncé establish a particular elemefee Collins809 F.3d
at 1137. If the respondent comes forward wiifficient competent evidence to establish a
prima facieclaim or defense, then a trial is reqdireConversely, if the respondent’s evidence is
inadequate to establisipama facieclaim or defense, then no factual determination of that
claim or defense is required and summary may er@ee Shero v. City of Grove, Okla10
F.3d 1196, 1200 (10th Cir. 2007).

lll. Analysis

A. Race Discrimination Claims uncer Title VIl and 42 U.S.C. 8§ 1981 and 1983

In disparate treatment discrimination suits,@l@ments of a plairffis case are the same
whether the case is brought un8et981 or § 1983 or Title VIISee Carney v. City and Cnty. of
Denver 534 F.3d 1269, 1273 (10th Cir. 2008). The Cthetefore consideral of Mr. Crews’
race discrimination claims together.

To prevail on a claim alleging termination the basis of race paintiff must show,
through either direct or indict evidence, that the dismination was intentionalSee EEOC v.
Horizon/CMS Healthcare Corp220 F.3d 1184, 1191 (10th Cir. 200@Yhere, as here, there is
no direct evidence of discrimination, therden-shifting framework set forth MicDonnell
Douglas Corp. v. Greert11 U.S. 792 (1973), applies. MBrews must first establishpaima

faciecase, that (1) he was a member of a protedtess; (2) he was quidid and satisfactorily
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performing his job; and (3) he waerminated under circumstancegigg rise to an inference of
discrimination. See Salguero v. City of CloyB6 F.3d 1168, 1175 (10th Cir. 2004). If Mr.
Crews meets his burden of establishingiena faciecase, the burden shifts to the Defendants to
articulate a legitimate, nondiscrimioay reason for the terminatiorsee id. If the Defendants
satisfy their burden, the burden shifts backito Crews to provide evidence showing that the
Defendants’ proffered reasons angratext for racial discriminationSee id.

The Defendants contend thdt. Crews cannot prove@ima faciecase because he
cannot establish that he wasnténated under circumstances gigirise to an inference of
discrimination. The Defendant alsontends that MiICrews cannot establighat their proffered
reasons for the termination are pretext for discrimination.

Turning first to theprima faciecase, the Court pausesiaie that the burden on an
employee at this stage is “not oneroudgrizon,220 F.3d at 1197, and has even been described
as ‘de minimis’ Plotke v. Whitg405 F.3d 1092, 1101 (fir. 2005). To establish the
requisite circumstances giving risean inference of discrimination, the employee may resort to
a variety of mechanisms, showing “actionsamarks by decisionmakers that could be viewed
as reflecting discriminatory animus, preferahtreatment given to employees outside the
protected class, . . . the fdbat the defendant, following ptiff's termination, continued to
seek applicants to fill the position, . . . orpre generally, upon the timing and sequence of
events leading to plaintiff's terminationPlotke 405 F.3d at 1101. Mr. Crews could also show
that he was terminated and replaced in a jolvd qualified for because it is facially illogical to
randomly fire an otherwise qualified employew dhereby incur the considerable expense and
loss of productivity associated wiltiring and training a replacemergee Perry v. Woodward

199 F.3d 1126, 1140 (10th Cir. 1999). Even thimlisis non-exclusive, as “courts must be
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sensitive to the myriad of waysduan inference can be creatediysten v. Burlington

Northern & Santa Fe. Ry. G&296 F.3d 1177, 1181 (T(Cir. 2002). Ultimately, the goal of the
prima faciecase is for the plaintiff to show “actioteken by the employer from which one can
infer, if such actions remain unexplained, thad inore likely than not that such actions were
based on a discriminatory criterionld.

Initially, the Court has some concern as to Mirews’ ability to sasfy the elements of
theprima faciecase. Certainly, there is evidence thé&t Bgine did not think very highly of Mr.
Crews as an employee and did ndditage to seek to impose discipline on him. But even if the
Court assumes that Sgt. Paine actively disliedCrews, there remains the difficulty of
determining why he disliked himvhether it was because of Mr.€drs’ race, and not one of the
much broader universe of pessible reasons to dislike hime-g.because Sgt. Paine did not
like Mr. Crews’ work ethic, that he did nadrn fast enough, that ded not strictly follow
procedures, that he was todl ta not tall enough, etc.As noted above, a sufficieptima facie
case is one that permits the conclusion thatl e employer explains otherwise, it is more
likely than not that the employer’s actionsre/®ased on the employee’s race, and merely
showing that: (i) Sgt. Paine digtd Mr. Crews, and (ii) MrCrews is black, is simply not
enough’

Mr. Crews takes various approaches in attarmggo tie Sgt. Paine’s decision to racial
animus, many of them unavailing. He pointsitmmerous racially-charged epithets that were
used around the workplace (dissed below), but none of thesere allegedly made by Sgt.

Paine or are even incidents of which Sgt. Paine was arguably aware. He points to various

6 As the Defendants note, there is a disput®e aghether Sgt. Paine’s attitudes towards Mr.
Crews matter at all, given that it was ostens(@hyef Eaton’s decision to terminate him. The
Court addresses that issue later.
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inconsistencies in the Birict’s proffered reasons for hig@nation, but that puts the pretext

cart before th@rima faciecase’s horse. Although the™Qircuit has sometimes acknowledged
that pretext evidence can be considered vassessing whether the employee has established a
prima faciecaseWells v. Colo. Dept. of Trans@®25 F.3d 1205, 1218 (‘T(Ilir. 2003), the court
should do so with caution: “[b]y conflatingigence tending to cast doubt on the employer’s
stated reasons for an employment decision thighburden of establishing an inference of
actionable discriminatory animus in the first instance, Plaintiffs seek to gain the benefit of that
inference without having to establish it’damson v. Multi Community Diversified Services,
Inc., 514 F.3d 1136, 1144 (1@ir. 2008). Thus, an gufoyee hoping to prove higima facie

case by attacking the employer’s reason for himiteation must stilshow “a demonstrable

nexus between aspersions cast on an employ&@tsd reasons and invidious intentd’

Ultimately, however, the Court concludes that Mr. Crews meetxinis facieburden —
barely — by showing at least some colorable &wvi@ that: (i) part of the justification for his
termination was that he violated Policy 2.8#ich governs reporting and requires that officers
“shall without delay, and by the end of shiftassignment, submit all reports for administrative
processing,” by failing to promptly file his repam the Wyman incident; and (ii) that there is
evidence that white officers, specifically, Mrniger, had failed to submit timely reports and was
not disciplined as a result. Admittedly, this@mewhat of a stretch: a showing of favorable
treatment to similarly-situataghite employees requires a demoastm that they deal with the
same supervisor, are subjected to the sstaraards governing perimance evaluation and
discipline, and have engaged mnduct of “comparable seriousnes§ee McGowan v. City of
Eufala 472 F.3d 736, 745 (10th Cir. 2003lthough Mr. Linger was indeed subject to the same

supervision of Sgt. Paine and the same worlsrageMr. Crews, the Cdunas some reservations
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as to whether Mr. Linger's late reports — fanich the record provides no details whatsoéver

are of the same seriousness as a report follovimgrglary, an event thabth parties agree is
“essential” under the CommandeDgective. Nevertheless, honog the requirement that the
Court draw reasonable inferences in fa@bMr. Crews, the minimal burden placed on
employees at therima faciestage, the preference for resolution of doubtful issues via trial, and
the record as a whole, the Court will assunae Mr. Linger’'s and Mr. Crews’ failures are at

least arguably comparable. Moreover, thesoise evidence that Sgt. Paine acknowledged that
Mr. Crews and Mr. McFadden, the two black eaygles on the graveyard shift, were the ones
that had the most difficulty in meeting his heigmed expectations. Under these circumstances,
the Court finds that Mr. Crews has sufficientlyrmstrated an inference that his termination
may have been based, at ldaspart, on racial animus.

The Court pauses here to acknowledge whaipheviously been alluded to indirectly: the
District contends that the decision to teratgenMr. Crews was made not by Sgt. Paine, but
rather, by Chief Eaton. As th@istrict notes, Mr. Crews points no evidence whatsoever that
Chief Eaton might have harbored some raciahas against him. The Court will not belabor
the issue, except to refto the “cat’s paw” doctrine: the tion that “a biased subordinate who

lacked descisionmaking power used the fornegigslomaker as a dupe in a deliberate scheme to

! In reply, the Defendants argue that Mmder’s failure to timely file reports is
distinguishable from Mr. Crews’ for variousasons. Most notably,di contend that “the

evidence is that when notified a report wisissing, Linger immediately turned it in.” The

portion of the record that they cite for tlpgposition concerns Mtinger making prompt
corrections to reports when Sgt. Paine dematitkah, not situations in which Mr. Linger had

failed to file the report in the first place. Moreover, the Court notes that the Defendants had the
opportunity to bring clarity to #arecord in their reply by demdrating the partialar instances

in which Mr. Linger’s missing reports differécbm Mr. Crews’, and they did not do so.

8 This is, to be sure, a tentative reprieveNtr. Crews. Should #hevidence adduced at
trial not warrant the generous assumptionsttaCourt has extended him here, the Court will
not hesitate to grant judgmea a matter of law under Fed. R. Civ. P. 50 to the District.
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bring about an adversmployment action.”Thomas v. Berry Plastics Cor@03 F.3d 510, 514-
15 (1d" Cir. 2015). Assuming, for the moment, taft. Paine harbored some racial animus
against Mr. Crews, Mr. Crews musien show facts that would suggest that Chief Eaton allowed
himself to be influenced by Sgt. Paine’s bias. Among the ways that an employee might show
such influence is by showing that the nominatidionmaker failed to dependently investigate
the alleged misconduct, such as by failing tereask the employee for his own version of the
events.ld. at 516-17. Chief Eatos’affidavit indicates that he raeged Sgt. Paine’s report of the
Wyman incident, that he reviewed Mr. Crewssdplinary history, and then decided to approve
of Mr. Crews’ termination. Ahough Chief Eaton met with Mr. Crewit appears that he did so
only to inform him that he was being terminateds far as the record reflects, Chief Eaton did
not independently interview MCrews about the events, did materview any other witnesses
(e.g.Mr. Two-Elk or the dispatchenvolved), and otherwise did ntake any actions that would
dispel the effect of any animus that may have bejected into the process by Sgt. Paine. Thus,
the mere fact that Chief Eaton was the nominal decisiomaker does not necessarily prevent Mr.
Crews from establishing@ima faciecase based on Sgt. Paine’s actions.

The Court then turns to the pretext stage.hds already been notetle District justifies
Mr. Crews’ termination based on various allegeticy violations in his handling of the Wyman
incident. To demonstrate pretext, Mr. Crews must come forward with evidence of
inconsistencies, weaknesses, implausibilitiestioer defects in the Distt’s justification.
Lounds v. Lincare, Inc812 F.3d 1208, 1234 (ir. 2015). In appropriate circumstances,
such a showing, coupled with the inference derived fronptiinga faciecase, may be sufficient

to raise a genuine issas to the ultimate question of discrimination.
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An extended discussion of pretext is not necgssiiis sufficient to observe that there is
some evidence that many of the grounds diethe District for terminating Mr. Crews are
contrary to what appears to have been accqptattices in the DistrictFor example, although
the District sanctions Mr. Crews for being tirémary officer on the casbut not contacting the
on-call supervisor, Mr. Crews haeme forward with evidence thait least in practice, the
District deemed the primary officer on the casbedhe officer who arrived first (Mr. Two-EIk),
rather than the officer designated by the dispatcnd further, that officers customarily relied
upon the dispatcher to make contact with thealhsupervisor. BotiMr. Linger and Mr. Two-
Elk have given testimony that confirms thia¢se were the general practices observed by
officers, notwithstanding the District’s references to formal policies. Moreover, the District
appears to have acknowledged that the dispagdesignation of Mr. Crews as the primary
officer was non-binding, as Sgt. Paine ultinhafgermitted Mr. Two-Elk, not Mr. Crews, to
author the primary report on the Wyman incideAt employee who shows that the employer
acts contrary to an unwritten policy or comparactice when making éhdecision to terminate
has carried his burden of ediabing a genuine dispute aswtether the employer’s reason is
pretextual. Kendrick v. Penske Transp. Sen&20 F.3d 1220, 1230 (@ir. 2000). Mr. Crews
has done so here.

Accordingly, the Court denies the Deflants’ motion for summary judgment on Mr.
Crews’ race discrimination claims.

B. Hostile Work Environment under Title VII

Mr. Crews contends that neas subjected to a hostile wagkvironment because of his
race. To establish a hostile work environment claim, Mr. Crews must show that (1) he is a

member of a protected group; (2) he waseciito unwelcome harassment, intimidation, or
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ridicule; (3) the such harassment was based ®reloke; (4) that the harassment was severe and
pervasive, in both an objectiamd subjective sense, and (5 ttarassment had the effect of
altering a term, condition, or privilege of his employment and created an abusive working
environmentLounds 812 F.3d at 1222.

Title VIl is not a “general civility code”rad a plaintiff may not @dicate a hostile work
environment claim on the “run-of-the-mill boorighyenile, or annoying beavior that is not
uncommon in American workplacesld. Similarly, a plaintiff must show more than a “few
isolated incidents of racial enmity See Will v. Roadway Expreds$86 F.3d 1424, 1432 (10th
Cir. 1998). Instead of sporadiccial slurs, there must be aatly barrage of opprobrious racial
comments.See Chavez c. New Mexi@97 F.3d 826, 832 (10th Cir. 2005). Moreover, itis
important to recognize that theveeity and pervasivenssvaluation is inhergly fact dependent
— there is not, and cannot, be a precise teghfsrdetermination. Instead, the determination is
made by looking at the totality of the circumstancgse Lound812 F.3d at 1222. Courts
consider a variety of factors,dluding the frequency of the disminatory conduct, its severity,
whether it is physically threatening or humiliatioga mere offensive utterance, and whether it
unreasonably interferes with amployee’s work performance&ee id.

The District contends thair. Crews cannot establishat he was subjected to
harassment because of his race or that thes$ment altered the conditions of his employment.
In response, Mr. Crews argues that his evidence of a hostile work environment includes both
overtly racial and derogatory comments aacidlly neutral conduct #t occurred from 1998
through the time he was terminated in 200&. Crews relies on the following comments,

which he personally heard:
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e Mr. Crews was called a “spook” by Mike French, of unknaamk, during a training
exercise at an unidentified time.

e Mr. Crews overheard Chief Ed Ray cai@ool board member a “nigger” after a
School Board meeting on an unidentified date.

e 1In 1999, Mr. Crews overheard Lt. Mark Wrightysawill be out with four Hispanics
in a welfare low-rider®

e From 1999-2000, Mr. Crews frequently he@fficer James Farmer call African
American men “boys” and Hispanic men “spics.”

e Al Elio, a person whose affiliation witiime District is unknown, would say to Mr.
Crews, “How you boys doing tonight?” The record does not reflect when these
comments took place.

e Sgt. Tome Cole described Mr. Crews to a new patrol officer as “the scum of DPS” in
or about 2000.

In addition to these instances, Mr. Crews idestiftertain instances in which co-workers or

others allegedly made racially-offensiveaments outside of MiCrews’ presenc¥. With

o The Court assumes, without necessarily figdithat co-workers’ @sof specific racial
slurs directed at Hispanics could nevertheless bolster a claim.b@rbWws that he experienced a
racially-hostile workingenvironment, even though he is not Hispanic.

10 A hostile work environment may be statadan individual who was not personally the
subject of racial harassment,lsag as he was made aware €dity or indiretly) of such
harassment being directed at othé8ee Hernandez v. Valley View Hosp. As884 F.3d 950,
959 (10th Cir. 2012).

However, instances in which Mr. Crews lead of racially-charged remarks by others
through a third party raise hearsagncerns. In the situation wie Mr. Crews points to Officer
X telling him that Officer X overheard Officer ¥ay “Z,” Mr. Crews is relying on statements by
a witness (X), made outside of open court, offdig the truth of the matter asserted (“| heard Y
say Z” in order to establish that Y did indessdy Z). Mr. Crews doewot present these facts
through the affidavit of the third party and thtiegse statements are not properly-supported for
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regard to some remarks, Mr. Crews sometimdates that he was told of the remark by
persons who had heard it; as to certain other mesn®ir. Crews simply asserts that the remark
was made without ever indigagy when or under what circwgtances he learned of it.
e Lt. Wright referred to an otherwise ueiatified individual named Jim Williams as
“boy,” and made statements such as “yaaitao old of a boy to be in this kind of
work.” Mr. Crews does not indicate etiher he was present to hear these
statements or, if not, holae came to learn of them.
e Officer James Farmer referred to blatkldren as “porch monkeys.” This
remark was made to Officer Brian Wilsamo was patrolling with him. Officer
Wilson told Mr. Crews about the commerithe record does not indicate when
this occurred.
e Lt. Wright referred to amidividual named Ray Juan as a “spic” and a “wet-back.”
The record does not indicate how Nbrews became aware of the remark, but
mentions that Mr. Crews and Mr. Wals discussed it. The record does not
indicate when this took place.
e Officer Mike Hicks reported to Mr. @ws that Carl Mueller (presumably a
District officer) stated to a black pare'Get back you nappy-headed ho” while

attempting to arrest the parent’s sdrhis event occurred in or about 2008.

summary judgment purposeddams v. American Guarantee and Liability Ins.,@83 F.3d
1242, 1246 (19 Cir. 2000).
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In addition to these comments, Mr. Crews alseerts that as part a mandatory training
in 1998, he was forced to watch the movie “Defaainies,” which he describes in conclusory
terms as “racially charged, offensive, atetogatory,” without further elaboratidh.

The Court finds that the evidence Mre@s has submitted does establish that the
harassment rose to a level of an objectivelyese hostile work environment. Mr. Crews
provides so little context wittegard to each of the comments, making it somewhat difficult for
the Court to conclude that sormethem amount to intimidation,dicule, or insult at all — for
example, whether the questiomotv you boys doing tonight” or the reference to Mr. Crews as
“the scum of DPS” would be considered offeesy a reasonable black officer is necessarily
bound up in context, such as the identity ofgeeson making the statement, the composition of
the audience, tone of voice, aoither factors. Mr. Crews offe no additional explanation or
elaboration on the context of these remarkssulch circumstances, the Court cannot say that
these remarks would contributea hostile environment claim.

But assuming they are for purposes @ tpinion, the Court finds that the various
harassing comments, although certainly offensiainappropriate, were not sufficiently severe
or pervasive to warrant proceeding to trial. At best, Mr. Crews has identified approximately 11
instances of offensive language or conduct, ofing degrees of severity, spread over a period
of more than 12 years. Most of the commenas$ kfave an ascertainable date are ones which
occurred near the beginning of that persainetimes more than a decade ago. Admittedly,

Chief Ray’s use of the word “nigger” is troubling, and there can be no debate that the use of the

H Mr. Crews also cites to numerous instanoeshich other emploges either resigned or

filed grievances based on alleged discrirtiotaagainst them. The reasons given by these
employees for their resignations or grievancesatso hearsay thatm®t properly before the
Court simply on Mr. Crews’ say-so.
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word is inherently insulting andfensive, but the record refledisat the work was used on only
one occasion, was directed at someone other tha@tdws, and that Chief Ray is not alleged to
have played any other role iretladverse events that befell Mre@s. In such circumstances,
the Court finds that Mr. Crews’ evidence isuifficient to establish a “steady barrage of
opprobrious racial commentsChavez 397 F.3d at 83%ee also Forman v. Western
Freightways, LLC958 F.Supp.2d 1270, 1277 (D.Colo. 2013)ding that two instances of
supervisor reportedly using the word “niggeritside the employee’s presence and a reference
to employee as a “black cowboy” over a period oferthan three years did not rise to level of
an objectively-severe hostile environment).

Mr. Crews also argues that fatty-neutral abusive conduct,duas that of Sgt. Paine,
further supports his claim. Evidence of flyi-neutral abusive condtican support a finding of
animus when viewed in the contextather overtly discriminatory conducEee Hernande5684
F.3d at 960. However, the Court is not coneshthat the comments cites above and the
treatment Mr. Crews received from Sgt. Ragan suitably be combined into a single
“environment.” The comments are sporadic, sometivague, and so bereft of context that it is
difficult to appreciate how, if all, they fit within the world oMr. Crews’ employment. None
of the comments connect, directlyindirectly, temporally or derwise, to the persons involved
in the issues with Sgt. Paine, namely SB&ne and Wehrli, Chi&aton, and Commander
Swain. Moreover, as the Court has already ndterdCrews’ complaints about Sgt. Paine’s
treatment of him as being ralljamotivated hang from a slendthread, and that thread cannot

be extended to knit together thmtley collection of commentsahMr. Crews seeks to present
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as a unitary hostile environmewtccordingly, the District i®ntitled to summary judgment on
Mr. Crews’ hostile environment claif.

C. Retaliation under Title VII

Title VIl forbids retaliation against an employee because he has opposed any practice
made unlawful by Title VII. 42 U.S.C. § 2000e-B(a\s in race discrimination claims, where
there is no direct evider of retaliation, the claim is analyzed underMw®onnell Douglas
burden-shifting frameworkSomoza v. University of Deny&l3 F.3d 1206, 1211 (10th Cir.
2008). To establish@rima faciecase of retaliationvir. Crews must show that (1) he engaged
in protected opposition to discrimination, (2)shdfered an adverse employment action, and (3)
a causal connection existed between the protected activity and the adverse employment action.
See id.If Mr. Crews succeeds in provingpama faciecase, the District must provide a
legitimate and facially non-retaliory reason for its decision. tHe District satisfies its burden,
Mr. Crews must establish thidtte District’s reasons wegepretext for retaliationSee id.

Mr. Crews alleges that he was terminated in retaliation for the complaints of

discrimination he made in June 20£1The District contends that Mr. Crews cannot establish a

12 Even if the Court were to concludatiMr. Crews could establish a hostile work

environment, the District raises thRaragher/Ellerthaffirmative defensegrguing that Mr. Crews
did not complete the grievance process that tiséribi had in placeViewing the evidence in

the light most favorable to Mr. €ws, a factfinder could find that his complaint in 2011 at least
put the District on notice that he believed heswaing racially-harassed. But the record also
shows that the District undertook an invesigabf Mr. Crews’ complaints through outside
counsel. Mr. Crews does not géethat harassment continuggdter the District undertook the
investigation. Because it would appear that therigt acted reasonably nesponse to its notice
of Mr. Crews’ complaint, it is far from clear havir. Crews could hold thBistrict liable for the
harassment he contends occurred before 28&&. Gunnell v. Utah Valley State Collefg2

F.3d 1253, 1265 (10th Cir. 1998).

13 Without elaboration, Mr. Crews states thatalso “complained of discrimination to
Chief Eaton in January 2012 after he was setetir his third random drug test.” But he
provides no evidence as to whosathe responsible party or whainduct was complained of.
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prima faciecase because he cannot prove a causal chondetween his ptected activity and
his termination. The District also conteridat Mr. Crews cannot pve that its proffered
reasons for his terminationeapretext for retaliation.

A plaintiff establishes a causal connectimiween protected activity and an adverse
employment action by proffering evidence attamstances that justify an inference of
retaliatory motive, such as protecismhduct closely followed by adverse actidee Stover v.
Martinez 382 F.3d 1064, 1071 (10th Cir. 2004). Buh# adverse actiorcours three months
out and beyond from the protected activity, thenaction’s timing alonwill not be sufficient
to establish the causation eleme&ee Conroy v. Vilsack07 F.3d 1163, 1181 (10th Cir. 2013).
Here, Mr. Crews was terminated in January 2@¥2y seven months after he complained about
discrimination. The termination was plainlyead the three-month mark and thus, the timing,
by itself, is too temporally remote support an inference of causatidee Antonio v. Sygma
Network, Inc, 458 F.3d 1177, 1182 (10th Cir. 2006).

Mr. Crews argues, however, that a causalnection exists becauSgt. Paine first
intended to terminate him in June 2011, only 12 @dies he made his complaint. Relying on
Wells 325 F.3d at 121Mr. Crews argues that the only reastgt. Paine did not follow through
with the termination was because he was stopyezbunsel, and therefore a jury could find that

Sgt. Paine had to wait until his first opportunity to do so in January 2012.

Assuming that his complaint could be considgreatected activity, he prides no evidence that
Sgt. Paine knew of the complaint. Beca8gé Paine was the supervisor who recommended
termination, a causal connection cannot be éshtaal without evidencthat Sgt. Paine was

aware of the complaint. Further, the receindws that Chief Eatomnas sympathetic to Mr.

Crews’ frustration at being repeedly selected for drug testing and he implemented measures to
correct the situation. EhCourt therefore finds that Mr. Crewannot base his retaliation claim

on a complaint he made to Chief Eaton in January 2012.
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In Wells the plaintiff made a complaint génder discrimination in November 1995.
Two days later, she went on medical leavee &turned to work in April 1996. Seven days
after she returned she was transferred and ggeesbto another projeche Tenth Circuit held
that although a five-month gaptheen protected activity and adverse action would ordinarily
be too great to support an inference of caaeathe unique circumstances of the case permitted
the inference. Because the plaintiff was on leave during most of the time between the filing of
her complaint and her transfer, the employer@oalt act on a desite retaliate until the
plaintiff returned to work.See idat 1217.

The Court has some doubt tiaellsis applicable here. There, the employer could not
retaliate because it was not praalito do so until the plaintiff returned from leave. Here, on the
other hand, Mr. Crews was not on leave. If &gitine truly wanted toetaliate against Mr.

Crews, he would have done so much sooram tlanuary 2012. FurtheéMr. Crews’ argument
ignores the reasoning behind the temporal ipndy doctrine. The law recognizes a causal
inference from an adverse action shortlydeling protected activity because such action
typically is the product of anger or resment toward the complaining partgee Conroy707

F.3d at 1182. But the ability to draw that inface diminishes over time because we reasonably
expect the anger or resentment to cool as time goeSemid. Thus, the temporal period is
measured from the date of the protected actioithe date of the adkae action, because this
allows an accurate assessment of whetheeethployer’s action likely was motivated by the
protected activity.See id. To credit Mr. Crews’ argument, om@uld have to assume that Sgt.
Paine harbored negative feelings about Mev@&@ complaints for over seven months. This

stands at odds with thentgoral proximity rationale.
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Nevertheless, there is some inherentyess/eness to the notion that Sgt. Paine’s
decision to seek Mr. Crews’ termination in 2011 was especially close in time to Mr. Crews’
complaint of discrimination, which suggesteetaliatory intent by Sgt. Paine. The
circumstances that caused Sgt. Paine not to euihgutermination were not that he suddenly had
a change of heart and repenkesl alleged improper motivation$was that his hand was stayed
by direction of counsel. It is not implausibleassume that in such circumstances, Sgt. Paine
chose to bide his time, nursing his retaliatprydge, until such time as it could be expressed
outside of the presumptive window of temporal proximity. Thus, the Court is not necessarily
convinced that summary judgment shoefder for the District on Mr. Crewgrima faciecase.

In any event, because Mr. Crews’ race disanation claims are proceeding to trial, and his
retaliation claims turn on nearly all of tharsaevidence (particulariwith regard to the
District’s proffered non-retaliatomeason for his termination), thereliitle trial efficiency that
would be gained by an aggressive grant afimiary judgment. Accordingly, the Court will
allow Mr. Crews’ retaliathn claim to proceed.

D. Age Discrimination under the ADEA

Under the Age Discrimination in Employmehtt, it is unlawful for an employer to
discriminate against any individual with respto his compensation, terms, conditions, or
privileges of employment because of such individuaje. 29 U.S.C. § 623(a)(1). As with race
discrimination claims, where there is no directdence of age disonination, the claim is
analyzed under thielcDonnell Douglasurden-shifting frameworkSee Simmons v. Sykes
Enters., InG.647 F.3d 943, 947 (10th Cir. 2011). To proy®iea faciecase of age
discrimination, Mr. Crews must show that (1)ie@ member of the class protected by the

ADEA,; (2) he suffered an adverse employmaction; an (3) thaction occurred under
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circumstance giving rise to amference of discriminationSee Bennett v. Windstream
Commc'ns., In¢.792 F.3d 1261, 1266 (10th Cir. 2015).Mf. Crews carries his burden, the
burden shifts to the District to provide a legiite, nondiscriminatory reason for its conduct. If
the District does so, the burden shifts back to @ews to demonstrate that the proffered reason
is pretext for discriminationSee id.An ADEA plaintiff must ultimately establish that age was
the “but-for” cause of the employer’s decisiddee Gross v. FBL Financial Services, Ji&7

U.S. 167, 176 (2009). The evidence of but-farssdion must be based on more than mere
speculation, conjecture, or surmiseee Ward v. Jewell'72 F.3d 1199, 1203 (10th Cir. 2014).

The District contends thar. Crews cannot establisipaima faciecase because he
cannot prove that the termination occurred umilfeumstances giving rise to an inference of
discrimination. It also contends thdt. Crews cannot égblish pretext.

To establisha prima faciecase, Mr. Crews relies ongn the fact that during the
termination meeting, he was told by Chief Eataat tie didn’t fit the vision of the department,
and he was offered an opportunity to retire rather than be terminated. The Court finds this
evidence insufficient to establish an inference MatCrews was terminated because of his age.
Chief Eaton’s comment does exiiany ageist animus. Certanithe “vision” statement made
by Chief Eaton could, in some circumstandesgevidence of a concealed discriminatory
motivation. But to sufficiently attribute amproper motivation to thse facially-neutral
statements, Mr. Crews must do something more siraply assert the statement itself; he must
show other circumstances that suggest@a¢f Eaton meant something other than the
statement’s ordinary meaning. He does not poirther comments by Chief Eaton that suggest
an age-based bias or otherwise demonstratsia tmainfer discriminatory intent from that

statement. Accordingly, the Court cannot tteatstatement as having any meaning other than
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its plain one: the District had a vision for the dément, and Mr. Crews did not fit in it. This is
insufficient to demonstrate circumstancesp#ing an inference of age discrimination.

Similarly, the District’s offer of retirememloes not suggest that the termination would
not have occurred but-for Mr. Crews’ age. Instedidf shows is that the District had the ability
to offer Mr. Crews the opportunity ttepart on more amicable terms.

Because Mr. Crews has not establishedraa faciecase of age discrimination, the
District is entitled tgudgment in its favor on Mr. Cresvclaim under the ADEA.

E. Promissory Estoppel

The contours of Mr. Crews’ promissorjt@spel claim remain somewhat opaque. As
best the Court can determine, Mr. Crews allégasthe District’'s Opeations Manual (and the
Commander’s Directive which invek the Manual) refers to aljpy that prohibits employees
from making “any . . . false acsation, that they believe to batrue or unsubstantiated.” Mr.
Crews construes this policy as a “promise” that prohibited Sgt. Paine “from submitting false
information or omitting critical information abothie Wyman incident to Crews’ detriment.”
Specifically, he complains that Sgt. Paine medifine dispatcher’s report of the incident to
reflect that Mr. Crews was ¢hprimary officer assigned tbe call, not Mr. Two-EIK? thereby
violating the policy.

The Court grants summary judgment to the Ddéats on this claim feseveral reasons.
First, the Court is not necessarily convincedt tion the record hergithe Operations Manual

contains anything that could be understoobdda “promise” upon which Mr. Crews could

14 The Court notes that thisould be the second time ththe dispatcher’s notation was
modified by Sgt. Paine, as the record reflects lteateported to Chief Ean and others that “I
corrected the initial report to reflect [Mr. Twilk] as the primary and removed [Mr. Crews] to
back up in order to clean this case up.” This apparently done for tecical reasons, so as to
allow Mr. Two-EIK’s report of the incidend be entered as the primary report.
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somehow rely. Moreover, Mr. €ws does not meaningfully artlate what facts demonstrate
his alleged “reliance” on such a promise. Hnavir. Crews has not demonstrated facts that
indicate that Sgt. Paine’s conduct falls witktie terms of the policy, as Mr. Crews has not
shown that Sgt. Paine’s modification of the digfher’'s note is a s&nhent that Sgt. Paine
subjectively believed to be untroe unsubstantiated. To the crary, the undisputed record in
this case indicates that Sgt. Paine believestiigaprimary officer on aall is the one designated
by the dispatcher, and thus, hisdtfication of the dispatcher’s reto reflect the situation as it
occurred on the night of the Wyman incidenéntirely consistent with Sgt. Paine’s
understanding of the events.
IV. Conclusion

For the forgoing reasons, the Dedants’ Motion for Summary Judgmeg#fs)is
GRANTED IN PART andDENIED IN PART . Judgment shall enter in favor of the Defendant
on Mr. Crews’ claims for a hostile workingweronment, age discrimination, and promissory
estoppel. The motion is denied with regardifio Crews’ claims for race discrimination and
retaliation. The parties shall bagireparation of a Proposed Prat®rder reflecting the claims
that will proceed to trial in accordance witketimstructions at Dockét 21, and shall jointly
contact chambers to sePeaetrial Conference.

Dated this 31st day of March, 2016.

BY THE COURT:

Marcia S. Krieger
Chief United States District Judge
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