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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 13-€v—02990-MSK—-KMT

KHALED ALATTAR,
Plaintiff,

V.

AARON BELL,

CHRISTOPHER BELL,

RACHEL BELL and

WILLIAM BELL,

Defendants

ORDER

This matter is before the court bhuxeyard, Inc.’s Motion to Intervene” (Doc. No. 43,
filed Mar. 20, 2014). “Defendants’ Response to LuxeYard, Inc.’s Motion to Intervene” egs fil
on April 10, 2014. (Doc. No. 54.) “LuxeYard’s Reply in Support of its Motion to Intervene”
was filed on April 24, 2014. (Doc. No. 56.) For the following reasons, Luxeyards’ Motion to
Interveneis GRANTED.

BACKGROUND

In December 2010, Plaintiff Khalg&lattar conceived the idea of LuxeYard, an online
purveyor of luxury goods that follows the “flash sale” retail modRintiff partnered with a
business associate, Amir Mireskandari, to form LY Retail LLC to devdkiptf's idea and

the domain name www.luxeyard.comas activatedn May 2011.
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In August 2011, Plaintiff and Mireskandari recognized that LY Retail neededosddiit
capital to become fully operational and for future growth. As such, PlaintfViareskandari
approached Frederick Huttner and Kevan Casey,laitiamuta planto convertLY Retail into a
publicly traded company through a reverse metgerthis case, LY Retail was to be acquired
by Top Gear, a publicly traded “shell” compamilegedly, unbeknownst to Plaintiff, Casey and
Huttner’s true plan was to use LuxeYard to engage in an illegal “pump and dump” scheme
rather than to finance LuxeYard’s operations and future growth.

The reverse merger was executed on November 8, 2011. Shortbftére@asey and
Huttnerallegedlyfinanced and executed an aggres marketing campaign tartificially inflate,
or “pump,” the price of LuxeYard’s stock. Shortly thereafter Casey, Huttner, andadfihates,
including the defendants named in this caflegedlysold,or “dumped’ a large volume of

supposedly unsgricted LuxeYard shares that Plaintiff alleges should have beerestieted.

! The Securities and Exchange Commissias described a reverse merger as follows:

In a reverse mergéransaction, an existing public “shell company,” which is a
public reporting company with few or no operations, acquires a private operating
company. Typically, the shareholders of the private operating company e&chang
their shares for a large majority/the shares of the public company. Although the
public shell company survives the merger, the private operating company’s
shareholders gain a controlling interest in the voting power and outstanding shares
of stock of the public shell company. Also typically, the private operating
company’s management takes over the board of directors and management of the
public shell company. The assets and business operations of tmegugst-

surviving public company are primarily, if not solely, those of the fornigate
operating company.

U.S. SECJnvestor Bulletin: Reverse Mergemvailable at www.sec.gov/investor/
alerts/reversemergers.pdf (last visited May 21, 2014).



Following this seloff, LuxeYard’s stock price plummeted from a high of over $2.00 per share
to $.10 per share.

Based on these facBlaintiff asserts state law consmiyaaiding and abetting, and unjust
enrichment claims against Defendafastheir alleged involvement in the “pump and dump”
scheme perpetrated principally by Casey, Huttner and other affili@asey, Huttner, and a
number of their other affiliates ha been named as Defendants in a related Texas state court
case’ (Am. Compl. 1 5.)

LEGAL STANDARD

Federal Rule of Civil Procedure 24(a)(2) provides that, on timely motion, the court mus
permit intervention as of right to anyone who:

[C]laims an interest relating to the property or transaction that is the subject of the

action, and is so situated that disposing of the action may as a practical matter

impair or impede the movant's ability to protect its interest, unless existing parties
adequately represent that interest.
Fed.R.Civ.P. 24(a)(2)Under Tenth Circuit law interpreting this rule, “an applicant may
intervene as a matter of right if (1) the application is timely, (2) the applilzamtscan interest
relating to the property or transaction which is the subject of the action, (3) tieaafpl
interest may be impaired onpeded, and (4) the applicasithterest is not adequately

represented by existing partieElliott Indus. Ltd. P'ship v. B.P. Am. Prod. C407 F.3d 1091,

1103 (10th Cir. 2005).

2 Allatar v. Casey, et alCase No. 2012-54501, filed September 18, 2012 in the 1a8itial
District Court of Harris County, TX. (Am. Compl. 15 n.2.)
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Federal Rule of Civil Procedure 24(b)(1)(B) provides that, on timely motion, the court
may permit intervention to anyone who “has a claim or defense that shargiseantiain action
a common question of law or fact.” Fed.R.Civ.P. 24(ll{)L) The decision whether or not to
grant a motion for permissive intervention under Ruld P& within the district cours sound
discretion. See, e.g., City of Stilwell v. Ozarks Rural Elec. Co-op. C@8F.3d 1038, 1043
(10th Cir. 1996).In execising this discretion, “the court must consider whether the intervention
will unduly delay or prejudice the adjigdtion of the original partiesights.” FedR. Civ. P.
24(b)(3).

ANALYSIS

As an initial matter, Defendants argue the Motion to Intervene should be deniedebecaus
LuxeYard failed to comply with Fed. R. Civ. P. 24(c), whieQquiresthat a motion to intervene
“be accompanied by a pleading that sets out the claim or defense ébr intervention is
sought.” The failure to attach such a pleading can be fatally defective taoam teointervene.
See Shell v. Hendersddp. 09€v-00309MSK-KMT, 2010 WL 2802651, at *1 (D. Colo. July
15, 2010).

Defendants are technically correct that LuxeYard has failed to comply wiéh2&(c) as
the only pleading attached to LuxeYard’'s Motion is a Texas State Court geaditied
“LuxeYard, Inc’s Crosszlaims and Thul-Party Petition.” (Mot., Ex. A.However, the purpose
of Rule 24(c) is “to enable the court to determine whether the applicant hadttte rigervene,
and, if not, whether permissive intervention should be grantééini Cnty. Nat. Bank of
Paola, Kan. v. Bancroft,l21 F.2d 921, 926 (10th Cir. 1941). In that respect, LuxeYard has

attached to its Reply a proposed Complaint in Intervention, which feafumestthe exact same
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claims included in the Texas State Court pleading attached to its Motion. As suaurthe c

finds that itand Defendantseceived adequat®tice of the claim&uxeYardseeks to asseas

part of its intervention Thereforejn the interests of judicial economy, the court declines to deny
the Motion to Intervene based on LuxeYard’s technical noncompliance with Ru)e 24(c

Turning to the merits of LuxeYard’s proposed intervention, LuxeYard seeks to imgerve
as a matter of right under Rule 24(a)intervention of right, pursuant to Fed. R. Civ.)PoR4(a
alternatively, permissive intervention, pursuant to Fed. R. Civ. P. 24(b). Because theltour
exercise its discretion and allow LuxeYard to intervene under Rule 24(b), it neattiregsa
whether LuxeYard is also entitled to intervene as a matter of r&ge.Lower Ark. Valley Water
Conservancy Dist. v. United Statés2 F.R.D. 687, 690 (D. Colo. 2008).

As discussed, permissive intervention requires that the vamuidtervenor have a “claim
or defense that shares with the main action a common question of law or fact.” Fed. R. Civ. P
24(b)(1)(B). Herethe claims included in LuxeYard’s proposed Complaint in Intervenéiare
to the exact same facts acidcumstances outlined Plaintiffs Amended Complairt-namely
the reverse mergdnat convertedluxeYardinto a publicly-traded company and the subsequent
alleged “pump and dump” scheme perpetrated by Casey, Hudtreetheiaffiliates including
Defendants.

Further, several of LuxeYard’s proposed claims are nearly identical to trsestedy
Plaintiff. More specificallyas in Plaintif's Ameded Complaintl.uxeYards proposed
Complaint in Interventiolseeks to assectaims for civil conspiracy and unjust enrichment
against Defendantsased on thealleged involvement in the masale, or “dump” of LuxeYard

shares.



To be sure, LuxeYardlsoseeks to assert a claim for profit disgorgement pursuant to
Section 16(b) of the Securities Exchange Act of 193dwever, Plaintiff is not permitted to
bring such a claim unless or until he has made a demand of the corporation to bringauach a c
andthat demand is rejecte&ee, e.g., Cramer v. Gen. Tel. & Elecs. C62 F.2d 259, 276
n.22 (3d Cir. 1978). LuxeYard’s intervention makes clear that it indeed intends toaassert
Section 16(b) claimSeelJones v. Fremont Energy Corp37 F. Supp. 300, 301 (D. Colo. 1982
(D.C.N.Y. 1966) (primary right to sue under Section 16(b) for disgorgement of ‘Shionty’
profits lies with the corporation). And, as with LuxeYard’s other claims, theo&el6s(b) claim
is based on the same facts as the claims asserted by Plaintiff.

Defendants nevertheless argue that they would be prejudiced if Luxe¥exdllowed
to intervenebecausd.uxeYard has alreadiled suit against therm Texas, and that suit is
ongoing. Defendants assert that they it would be inequitable, prejudicial, anckaiyasicial
resources if they were forced to defaghinst LuxeYard in two jurisdictions.

The courtrejectsDefendants’ contention of prejudic€irst, Defendants have noited
any authorityto support their position that being sued in multiple jurisdictions is the type of
prejudice contemplated Bule 24(b§3). Second, and more importantefendanthave
moved to dismiss the Texas casegrounds that the Texas court lacks personal jurisdiction over
them Thecout agrees with LuxeYard that Defendants “should not be allowed to have it both
ways.” (Reply at 6.) It would be inequitabler Defendants to avoid suit in Texas based on a
lack of personal jurisdiction while also avoidibgxeYard’s claimshere, in their home-

jurisdiction, based on the existence of the Texas suit. Further, Defendants’ conoénti



prejudice is further undercut by the fact that LuxeYarddugeed tovoluntarily dismiss the
Texas suit if they are allowed to intervene here.

Thereforefor the foregoing reasons, it is

ORDERED that “Luxeyard, Inc.’s Motion to Intervene” (Doc. No. 43) is GRANTED.
LuxeYard is allowed to permissively intervene pursuant to Fed. R. Civ. P. Z4{b)Clerk of
Court is directed to file LuxeYard’s Complaimt intervention (Doc. No. 56-1).

Dated this 30th day of May, 2014.

BY THE COURT:

Eathleen I Tafova
Tnited States Magistrate Judge



