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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 13-cv-03247-MEH
CARMAN GENNARO,
Plaintiff,
V.
CAROLYN W. COLVIN, Acting Commissioner of the Social Security Administration,

Defendant.

ORDER

Michael E. Hegarty, United States Magistrate Judge

Plaintiff, Carman Gennaro, appeals from the Social Security Administration (“SSA”)
Commissioner’s final decision denying his appiiea for disability insurance benefits (“DIB”),
filed pursuant to Title Il of th&ocial Security Act, 42 U.S.C. 88 401-433. Jurisdiction is proper
under 42 U.S.C. § 405(g). Oral argument would ndenwlly assist the Court in its determination
of this appeal. After consideration of the patigriefs and the administrative record, the Court
AFFIRMS the Commissioner’s final order.

I. STATEMENT OF THE CASE

Plaintiff seeks judicial review of the @onissioner’s decision denying his application for
disability insurance benefifded on December 9, 2010. [Admitriative Record (“AR”) 264-266]
After the application was initially denied darch 31, 2011 [AR 199-201], an Administrative Law

Judge (“ALJ”) scheduled a hearing upon thaififf's request for July 25, 2012 [AR 232-236];

Dockets.Justia.com


http://dockets.justia.com/docket/colorado/codce/1:2013cv03247/144712/
http://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2013cv03247/144712/20/
http://dockets.justia.com/

Plaintiff and a vocational expert gave testimony at the hearing. [AR 38-84] The ALJ issued a
written ruling on August 10, 2012, in which the ALJ dmhPlaintiff's application stating he was
not disabled since December 11, 2009, becausPlItietiff did not have a severe impairment
equaling those listed in the applicable federal regulations (Step 3); he had the residual functional
capacity (“RFC”) to perform work with some limitation on exertional levels and some limitation on
non-exertional levels (Step 4); atwhsidering Plaintiff’'s agedeication, work experience and RFC,
there are jobs existing in significant numbershi@ national economy that Plaintiff can perform
(Step 5). [AR 20-34]

On September 27, 2013, the SSA Appeals Council denied Plaintiff's administrative request
for review of the ALJ’s determination, makinggt8SA Commissioner’s denial final for the purpose
of judicial review. [AR 1-4]See 20 C.F.R. § 416.1481. Plaintiff taty filed his complaint with
this Court seeking review of the Commissioner’s final decision.

II. BACKGROUND

Plaintiff was born on December 27, 1962; he wage®#s old when he filed his application
for disability income benefits on December 9, 20J8R 302-308] Plaintiff claims his disability
began on December 11, 2009, and he was sabt#id prior to the age of 22d] For the present
application, Plaintiff reported that he was limitedhis ability to work by a ruptured disc in his
neck; Type 2 Diabetes; heart disease; and depression. [AR 303] Plaintiff claims that his last day
of work was December 11, 2009 because he “was fired from this emplaykl.Plgintiff reported
that his ability to work is limité because it “causes pain in kememory loss (at times), trouble

sleeping, mood swings, sometimes vision blurfmgled to use bathroom many times & meds cause



diarrhea.” [AR 311] Plaintiff states thae took Fluoxetine for depression and an “unknown”
medicine that caused diarrhea as a side effect. [AR 318]

Plaintiff's work history included “auto parisstaller” from 1987-1994; “sand blaster” from
1994-1999; “lumbar warehouse and sales” from 1999-2%@4 and lube tech” in 2002; “elec sales
security coordinator” from 2002-2004; an “emss testing lane inspector” from 2004-2006; and
a“P.S.M at AutoZone” from May 2006 toed 2009. [AR 320] His earnings in 1987 through 2007
varied between $5,649.52 to $27,656.82008 were $23,098.72; and in 2009 were $23,990.55.
[AR 281-282] There is no income listed for the years 2010-2082. |

Plaintiff claims that he was seen at tha&rans Administration Medical Center (“VA”) for
treatment of his disabling conditions. [AR 306he first medical record Plaintiff submitted
supporting his application is from January 5, 2009, Whndicates that Plaiiff had been prescribed
Atenolol and Lisinopril for blood pressure, Glyburide and Metformin for diabetes, Fenofibrate
(unknown), and Niacin for lowerincholesterol [AR 412-414] Plaintiff reported that he “has been
feeling good” and “has been compliant with dfieation]s.” [AR 413] After examination, the
physician noted that Plaintiff's hypertensiomdadiabetes were “well-controlled,” but his
“trigylerides [were] remarkably high,” so advised ®iaintiff to repeat a “lipids” test after fasting.
[AR 413-414] However, the Plaifiti‘did not show” for the schedat lipid clinic appointment on
March 5, 2009. [AR 411-412]

The next record, from Octob20, 2009, indicates that Plaiffitieported he “feels very well
today,” his diabetes mellitus and hypertension were “well-controlled,” but his trigylerides were

“remarkably high,” so again the physician advisieel Plaintiff to fast before attending the lipids



clinic for a blood draw. [AR 406-409] Notably, ftre “depression screen,” Plaintiff responded to
the questions, “little interest or pleasure inmdpihings” and “feeling down, depressed or hopeless”
with the term, “not at all.JAR 410] The physician also notédaintiff's body mass index at 35.7
and advised Plaintiff of the benefits of a weigtdnagement program oféal at the VA; Plaintiff
declined. [AR 411]

Although the records indicate Plaintiff hatblowup appointment for January 26, 2010 [AR
[AR 403], the next record indicad Plaintiff came in for a follow-up appointment on March 2, 2010.
Plaintiff reported he “has been laid off from skdately” and “has actually been feeling great in
terms of his health lately” but “would like tiscuss how he can cut down on his meds to save
money.” [AR 398] The physician noted that Ptdfrhad been taking his medication for diabetes
every day and found that his hypertension waslfwontrolled,” but noted “remarkably high”
trigylerides again where the Riiff did not fast. [AR 399] She ferred Plaintiff again to the lipid
clinic. [Id.]

Plaintiff attended the lipid clinic on Augud, 2010; the pharmacist noted that, since
Plaintiff's trigylerides were lower despitedection in medication, the improvement was due to
dietary changes and she would “try Niacin mongpg” and “discontinue Fenofibrate.” [AR 392]
Plaintiff next called the VA oAugust 10, 2010 to inquire whether he could see a physician sooner
than his next scheduled date in October to complete social security disability “paperwork.” [AR 387]
He was advised that he needethimg the paperwork to the doctord] Plaintiff did not “show”
for the next scheduled appointment with the lipid clinic on September 22, 2010. [AR 386]

On November 16, 2010, Plaintdaw Christopher King, M.D. for a “follow-up” appointment



at which he first mentions a “ruptured disk” in his neck at C4-5 which causes headaches a couple
of times per day. [AR 471-476] Plaintiff reportectlthe pain was not severe, but it bothered him

and likely caused depression. [AR 473] He alsotiodddoctor that he had been laid off from work

and was unable to find a job, &hould be on disability.”I.] Dr. King disagreed with Plaintiff
saying, “Pt does not have a reason to be on illigathe is actively trying to get a job and |
encouraged himin this.” [AR 475] The doctor did, however, determine Plaintiff to be depressed and
prescribed an “SSRI.'I§l.] Dr. King also noted that, althougfaintiff's body mass index had risen

to 36.1, Plaintiff declined exes® and nutrition counseling. [AR 476]

Plaintiff filed the present applicationrfdisability benefits on December 9, 2010 [AR 264-
271] claiming the following conditions limited hadility to work since December 2009: ruptured
disk in neck; Type Il Diabetes; heart diseas®] depression. [AR 303] Thereafter, on January 11,
2011, Plaintiff called the VA to reptthat his anti-depressant was causing sleepiness and more neck
pain and to ask for a call back by the doctor; King returned Plaintiff’'s call and advised him to
stop the SSRI and to follow up with the doctor in February. [AR 469-470]

Meanwhile, on January 13, 2011, the Plaintiff completed several questionnaires for the SSA,
including a Function Report in which the Plaintéported that he could perform some house and
yard work on a daily basis; laundry; prepare méaiess he did not waitt); spend time with his
pets; handle his finances; spend time with otbarthe phone or computer on a daily basis; drive;
ride a motorcycle; walk for 30 minutes befoeding a rest; handle stress well, but not changes in
routine; and get along with authority figures duislfamily, unless mood swings made it difficult.

[AR 311-318] Plaintiff claimed that his neck pauas mostly a mild ache every day, but sharp at



times and never stopped. [AR 319]

Following the filing of his present applicatioBlaintiff was referred to Frank J. Wright,
M.D. for a consultative physical/psychological examination on March 16, 2011. [AR 416] Dr.
Wright noted that he “believe[d] this claimamas being truthful and the exam was performed with
full cooperation.” [AR 418] Plaintiff reported to DWright that his neck injury occurred 15 years
previously in a motor vehicle accident, he has kiikls and CT scans and one cortisone shot, and
gets headaches from the neck injury 3-4 timesynth. [AR 416] He also told the doctor that he
has no problems with his feet, eyes or kidneys th@wiabetes and his heart disease “consists only
of hypertension for which he takes medicationsd’] [Plaintiff claimed thate “cannot work now
because [the pain] is very tiring and he has \ieriged energy.” [AR 417] He also asserted that he
could sit for two hours, stand for 30 minutes and walk for 20-30 minutes, and conceded that his
medications help him.Id.] After a full physical examinatn, Dr. Wright found Plaintiff’s
functioning to be “fair” and his findings matah®laintiff's stated limitations; accordingly, Dr.
Wright determined Plaintiff could do the followingan 8-hour day: sit fdour hours, up to an hour
at a time; stand and walk for four hours, up t@H hour at a time; bend no more than three times
in an hour; lift 20 pounds; carry 10 pounds; converse, travel independently, and perform daily
activities and repetitive motions; but could neithegrag nor crawl. [AR 420] In addition, Dr. Wright
ordered an x-ray of Plaintiff's cervical spine; the radiologist found “moderately severe cervical
spondylosis.” [AR 415]

The following week, George Hearne from 8fA Disability Determination Services called

the Plaintiff to inquire about the “severity oighdepression.” [AR 332] Rintiff reported that his



depression was “due to physical conditions andwetly severe”; Mr. Hearne noted the Plaintiff
“does not feel that a psych CE is needed thks that his physical conditions are his main
problems.” [d.]

On March 31, 2011, the SSA sent to Plairdgifflotice of Disapprove@laim stating “[w]e
have determined that your condition is not expetd@dmain severe enough for 12 months in a row
to keep you from working.” [AR 199] The noticdanmed Plaintiff that, if he disagreed with the
decision, he had a right to request a hearingiwb days after receivintpe notice. [ AR 200]
Thus, on April 20, 2011, Plaintiff completed an Apptaient of Representative form with the DDS
which identified Sasha Kurbegov as his ateyrfAR 197], and on May 5, 2011, he completed a
Request for Hearing by Administrative Law Judge form [AR 202].

On May 18, 2011, the Office ddisability Adjudication and Review (ODAR) sent Mr.
Kurbegov a letter confirming receipt of the requiest hearing, informing Plaintiff of hearing
procedures and explaining that a Notice of Heaniitigoe sent at least 20 days before the hearing
notifying him of the time and place. [AR 204-205]

Meanwhile, on June 7, 2011, Plaintiff visited Bimg at the VA for a “follow up.” [AR 465-
468] Plaintiff reported that he had been “hawgagd control of his [diabetes mellitus],” he stopped
taking his SSRI “as it made him very sleepy,” andhad “no change in his chronic neck pain and
has continued to do some exercises taughtnoimiPT.” [AR 466] Dr. King determined to try a
different SSRI to “help with fatigue and neck gacontinue with same physical therapy and over-
the-counter medications for neck; and contidlether medications. [AR 467] Thereafter, Dr. King

attempted to call Plaintiff regarding a medioatchange in July and August 2011, but his phone was



disconnected and/or Plaiff did not answer. [AR 468]

On October 11, 2011, Plaintiff presented fooritinued care” with Dr. King; he reported
having chest pain (for three months), backipand shoulder pain but no shortness of breath, and
still feels tired. [AR 454] Dr. Kindound “no evidence of cardiac or pubnary issues,” Plaintiff's
diabetes medication would remain the same bunhfffaneeded to watch bidiet and exercise, his
hypertension was “well-controlled,” his LDL was ‘gbal,” and there was a need to increase the
SSRI dosage for Plaintiff's depression. [AR 456]

Plaintiff next presented to Dr. King on Janpa0, 2012 for continued care; he reported his
chest pain was unchanged, his left knee “continued to cause him pain” since an injury months ago,
he suffered from “scalp lesions,” and his C-sgia& continued so he requested an MRI. [AR 448-
449] Dr. King noted the chest pain was not cardiac-related and that Plaintiff had not followed pain
regimen (NSAIDs) prescribed at the lastitvifAR 450] The doctor also ordered an MRI for
Plaintiff’'s neck and noted the diabetes tes$ Vit goal,” the hypertension was “well-controlled”
and Plaintiff had not improved with his depressmedication, but he did not want to increase it.

[Id.] The x-ray of Plaintiff's knee was “normal.” [AR 447]

Plaintiff returned a week later complainingtiine had not received the medication for his
scalp lesions, that his left knee still hurt, and that the SSRI had made him “lethargic” and he wanted
to be taken off of it. [AR 446] Jennifer Poole, M diagnosed “pre-patellar bursitis” and prescribed
NSAIDs for the pain and gave Plaintiff insttioms for weaning off the SSRI. [AR 447] On January
24, 2012, Dr. King called the Plaintiff “reinforcirigking NSAIDs for knee pain” and letting him

know the doctor completed paperwork regarding Plaintiff's restrictions in walking and lifting for



the Arapahoe Workforce. [AR 441]

Plaintiff presented to Glenn Woning I, M.Bn February 29, 2012 complaining of continued
knee pain and reporting that he does not wat#tke the NSAIDs as it only masks his pain and he
wants to get to the underlying problem; Plaintifiaasked that paperwork be completed for limiting
his activity for work that is required to oltdbod stamps. [AR 433-437he doctor diagnosed pre-
patellar bursitis and explained that NSAIDs are necessary to reduce inflammation; if no
improvement then would consider steroid injection. [AR 434]

On March 2, 2012, Dr. King addressed a letté?ltontiff regarding the results of his MRI
on his neck; the doctor noted, “There is nothirgf thould urgently need attention at this time.
Physical therapy would be an option to helghwour pain[;] | would be happy to talk with you
about this at our next visit.” [AR 431]

On May 2, 2012, Plaintiff completed an Appairgnt of Representative form identifying
Joseph Whitcomb of the Rocky Mountain Disability Group as his new counsel. [AR 223] The
McDivitt Law Firm withdrew its represéation of the Plaintiff on May 7, 2012. [AR 226]

On May 15, 2012, Plaintiff prestad to Dr. King for continugcare. [AR 428-430] Plaintiff
complained that his knee still hurt but the Bing had subsided with taking ibuprofen, and he
noticed some lack of feelg in his feet and fingerdd.] Dr. King noted Plaintiff's medication had
controlled his diabetes; there was no foot diseaseyould start Plairfion Gabapentin for knee
pain; Plaintiff's hypertension was “well-contied”; and Plaintiff would try non-pharmocological
methods for relieving depressiohd.] Another record indicates the VA Mental Health Clinic staff

addressed a letter to the Plaintiff on May 15, 264ging they attempted to reach Plaintiff by



telephone (but were unsuccessful) to evaluatedad for mental health services. [AR 515] On May
29, 2012, Dr. King addressed a letter to Plaintiff infimg him that his test results for diabetes
hemoglobin A1C was too high and tha&twould refer Plaintiff tthe pharmacy for further treatment
and management. [AR 511]

Plaintiff presented to the VA EmergenB®epartment on June 8, 2012 complaining of
swollen feet, likely from a new medication, Neurontin. [AR 504] The physician noted that “edema
is a known side effect of Neurontin”; accardly, the doctor discontinued the medication and
referred Plaintiff to Podiatry for a foot noduJAR 506] The Plaintiff informed the VA on June 12,
2012 that the swelling had subsided after bpmtd the Neurontin [AR 503], but called again on
June 19, 2012 saying that the swelling had returned [AR 501].

The following week, Plaintiff saw Josepteach, M.D. at the VA on June 26, 2012 for
evaluation of his knee pain, featelling and nodules on both feXR 499] Dr. Keach determined
to “monitor” the swelling and ordered compression sdok the Plaintiff; he also advised Plaintiff
to stretch and exercise his knee and referreatffaio Podiatry for foot nodules. [AR 500] The
Plaintiff visited Dr. King the next week, onlyw2, 2012, for continued care. [AR 494] Plaintiff
reported some continued swelling and stated tilewsnts his disability paperwork filled out.” Dr.
King noted that Plaintiff had néeen taking his diabetes medications regularly but would do so in
the future; that Plaintiff's hypertension was “oveontrolled”; that Plaintiff's neck pain was
unchanged and he was “working to get disability” it, but Dr. King stated that he could not
comment because he did not have the testjugpenent necessary; and that Plaintiff's LDL was

controlled. [AR 496]

10



Meanwhile, on June 20, 2012, the ODAR sent Plaintiff a Notice of Hearing informing the
Plaintiff that the hearing would occur on J@%, 2012 in Denver, Colorado. [AR 232-236] The
notice contained forms for the Plaintiff to contplancluding an acknowledgment of receipt of the
notice, recent medical treatment, medicatiam$ \&ork history. [AR 237255] Plaintiff signed an
acknowledgment of receipt of the notice on June 30, 2012. [AR 257]

On July 11, 2012, the ODAR sent to Plaintifidehis counsel an “Important Reminder” of
the hearing scheduled for July 25, 2012. [AR 258-2%B¢ day of the herug, Plaintiff and his
counsel appeared and William Tisdale appearedrasational expert. [AR 38] Plaintiff testified
that he completed the twelfth grade in school; dieed his past work as a sandblaster, anode maker,
warehouse order taker, lumber warehouse customer service, security coordinator, emissions lane
inspector, and parts service manager; he was fiiced his last job for alleged failure to follow
procedure resulting in customer theft; he receiuaeimployment benefits for nearly two years for
which he indicated he was ready, willing and able/ork; completed seven applications per week
while looking for work; the medications he wasremtly taking “helped”; he brought a cane to the
hearing because his knee was “a little soredrtetl using the cane months previously when he
injured his knee; at his last job, he took napd aeeded to use the bathroom more often due to
diabetes; after termination, looked for the same tfgebs he had done the past; the majority
of his pain is in his neck and shoulders; tnasble lifting and bending over; still has headaches one
to two times per day which reach a 3 on a soale-10; while Dr. Kingreferred him for mental
health therapy he had not “gotten any response back yet”; he hghl eénteéshhold for pain; he

believes he was terminated in part due to his iegahe rarely socialized and spent most of his time

11



at home due to low energy; he took one dose adiber-the-counter medication for neck pain;
he would not be able to assemble parts atr&lvemch for two hours due to neck pain; he can only
sit bent over working on something for 15-20 minutes at a time; can stand for 45 minutes at a time
due to lower back pain; he can sit looking abenputer screen for “quite awhile,” 45-60 minutes
at a time; he can walk for 30 minutes due to lobak pain; rests once twice per day for 20-30
minutes for headaches; he meets people at restapipat rarely invites people to his house because
of difficulty keeping it clean; once a month, he e most of the day in bed due to depression;
diabetes limits his ability to work in rare bluvision and medications cause diarrhea; he works in
his vegetable garden 1-2 hours per week; drove his motorcycle three times per week up to 30
minutes per instance; spent 5-6 hours per day on the computer but not all at one time; went to the
grocery store twice a month; and could lift 25 pounds once every hour. [AR 43-76]

After listing the skill and exertional levels for Plaintiff's past work, the vocational expert,
Mr. Tisdale, then testified that a hypothetical employee — same age and educational background as
the Plaintiff; who cannot climb scaffolds ¢adders, but can lift and carry up to 20 pounds
occasionally and 10 pounds frequently, can seéagtlan hour at a timerfsix hours during the day,
can stand or walk at least laour at a time for six hours during the day, and can occasionally stoop,
kneel and crouch — could perform the Plaintiff’'s past work as a ga@dsperson, lane inspector and
sandblaster. [AR 77-79] However, if the limitais of carrying were changed to 10 pounds, sitting
were changed to an hour at a time for four hours, and standing and walking were changed to 30
minutes at a time for four hours, the individual could still perform the parts salesperson and lane

inspector positions, but could not perform thedfdaster position. [AR 79] If the limitations were
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further changed to the individual needs to haeeobtion to relax for five minutes every 30 minutes
throughout the day, the Plaintiff could perform nonpetitive work. [AR 80] When asked if the
hypothetical employee were limited to bending at the waist no more than three times per hour, Mr.
Tisdale testified such limitation would preclude parts salesperson and lane inspector, but the
individual could perform the jobs of food andvbeage order clerk, call-out operator and charge
account clerk, with the option to sit and stand. [AR 81-82]

A medical record from July 27, 2012 indicatieat the VA Endocrine Service recommended
Plaintiff self-monitor his blood glucose level, paigigte in medical nutrition therapy, and start basal
insulin to improve glycemic control for Plaintiff's diabetes. [AR 490-491]

On August 10, 2012, the ALJ issued an unfavorable decision finding the Plaintiff not
disabled since December 2009, determining thatfiffdiad been engaged in no substantial gainful
activity since the onset date; he suffered severe impairments of diabetes, neck and shoulder
pain/moderately severe cervical spondylosis, and obesity, none of which met or medically equaled
the listed impairments in 20 CH. Part 404, Subpart P, Appendixand Plaintiff had a residual
functional capacity that allowed him to perform jobs that exist in significant numbers in the national
economy. [AR 23-34] Plaintiff requested reviewtloé decision by the Social Security Appeals
Council on August 23, 2012. [AR 18-19]

Meanwhile, the Plaintiff presented to the VA for a Diabetic Teleretinal Imaging for Diabetic
Retinopathy on August 14, 2012. [AR 544-546] The esa@sults were normal. [AR 538] That same
day, Plaintiff visited a Clinical Pharmacy Spéisiafor diabetes managemg the clinician noted

that Plaintiff had significant diféulty with adhering to his medication regimen due to memory loss
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from stress associated with his brother’s death the previous year and due to financial issues. [AR
547] Plaintiff conceded that he digdt always follow a diabetic diahd he did not wish to start any
new medications, including insalibut would if he had told.] The clinician noted that Plaintiff's
diabetes was uncontrolled due to inconsistencies in taking medication and staying on a diet; he
encouraged Plaintiff to adhere to medicatiaimeen and diet and deferred medication changes until
lab results received. [AR 549-550] Two days latex,dlmician telephoned the Plaintiff with the lab
results; they were improved from May, so the clinician increased only the Plaintiff's over-the-
counter medication; Plaintiff declined any fugt change in his medication regimen. [AR 550-551]
Plaintiff presented to the VA Podiatryglatment on August 28, 2012 for a “diabetic foot
check.” [AR 541-543] Plaintiff repoed that a nodule on his foot “was longer present” and denied
any other concerns. [AR 541] After examinatitim physician “educated patient on proper foot
care,” ordered compression stockings, and advisedtPiao return in six months for continued
care. [AR 543] Plaintiff went back to the VA &eptember 10, 2012 complaining of pain from the
stockings; the physician noted that the stockingewaug in the same place as Plaintiff’s injury
to his knee and advised Plaintdfwear them only 2-3 hoursatime. [AR 535-537] At a follow-up
on September 25, 2012, the physician noted Plaintiff's knee pain was exacerbated by the
compression stockings and referred him for a physical therapy consultation. [AR 532-534]
On October 15, 2012, Plaintiff saw his newnary care physician, Allan Prochazka, M.D.
to whom Plaintiff complained about the knee pain, fatigue and the barhjs left foot. [AR 529-
530] Dr. Prochazka noted Plaintiff's diabet®as under “control,” his blood pressure was “at

target,” and his lipids were “improved with fagyi” and ordered a physical therapy consultation for
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Plaintiff's knee and a pulmonary consultation Rdaintiff's sleepiness/tggue. [AR 531] Plaintiff
reported to the pulmonary clinic on Novembef012; the physician suspected “sleep disordered
breathing” and counseled Plaintiff to lose wejgtiop caffeine six hours before bed, and turn off
the television in the bedroom. [AR 521-524]

Plaintiff next saw Dr. Prochazka on Felmpal, 2013; the doctor noted Plaintiff’'s blood
pressure was “at target,” that his diabetes medications may need to be adjusted, that neuropathy in
the feet was in question, and that he wontzhitor a nodule on Plaiffitis foot. [AR 172-175] On
February 25, 2013, Dr. Prochazka addressed a let®aitatiff regarding s lab results saying his
blood sugar was elevated and referring the Pfatota Diabetes Educat. [AR 168-169] Plaintiff
saw the Diabetes Educator onrA@d5, 2013; the nurse noted tHkintiff “lacks knowledge and
skills [in] diabetes self-management.” [AR 126] The nurse educated Plaintiff on the disease and
necessary diet, exercise and medication regifig.127] Plaintiff also saw Dr. Prochazka the
same day and agreed to try medication changgidbetes, including insulin, and weight reduction
program. [AR 128-130] However, on May 15, 2013, dlag he was to attend orientation for the
weight program, Plaintiff called and cancelsaying that he “wasn’t getting the service he
expected,” and declined to reschedule. [AR 124]

At his May 17, 2013 diabetes management appant, Plaintiff reported that his neck and
knee pain limit his ability to exercise and he canceled the weight reduction program because he did
not have the finances to travel to the progranR [&21] The nurse educatBthintiff about his diet,
exercise and stress. [AR 122] Plaintiff neted the following month, on June 17, 2013, reporting

frustration that his blood sugars mee¢he same with increased exeecand better diet and that his
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sleep study did not work out. [AR 114] The nurseaemaged Plaintiff to start insulin; Plaintiff
agreed to discuss it with Dr. ProchazkaR[A15-116] That same day, Plaintiff reported to
Pulmonology to schedule another sleep study. [AR 116-119]

On June 26, 2013, Plaintiff presented to the VA first to a doctor, then to a nurse for
instructions on insulin injections. [AR 109-112] Hported to the physician that he was diagnosed
by Pulmonology with reactive airway disease and prescribed Symbicort with which he had
improved. [d.] The physician noted that, while Plaffis diabetes was “uncontrolled,” his
hypertension was “under good control.” [AR 1124iRtiff followed up with the VA on July 11,

2013 reporting that he had used the insulimasucted every day. [AR 105-108] The physician
referred Plaintiff to the Diabetes Educator &m appointment on JuB9, 2013 and to nutrition
education on August 21, 2013. [AR 108]

On September 27, 2013, the Appeals Council “faumteason under our rules to review the

Administrative Law Judge’s decision,” and denibd Plaintiff's request for review. [AR 11-32]
. LAW

To qualify for benefits under sections 216(Mda223 of the SSA, an individual must meet
the insured status requirements of these sectiensnder age 65, file an application for DIB for a
period of disability, ad be “disabled” as defined by the SSA. 42 U.S.C. 88 416(l), 423, 1382.
Additionally, SSI requires that an individual meet income, resource, and other relevant requirements.
Se 42 U.S.C. § 1382.

Here, the Court will review the ALJ’'s apgpdition of the five-step sequential evaluation

process used to determine whether an adulhelai is “disabled” under Title Il and Title XVI of
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the Social Security Act, which is generally defires the “inability to egage in any substantial
gainful activity by reason of any medically deterabie physical or mental impairment which can
be expected to result in death or which has lastedn be expected to last for a continuous period
of not less than 12 months.” 42 U.S.C. § 1382c(a)(3¥®8)also Bowen v. Yuckert, 482 U.S. 137,
140 (1987).

Step One determines whether the claimant is presently engaged in substantial gainful
activity. If he is, disability benefits are deniedee 20 C.F.R. § 404.1520. Step Two is a
determination of whether the claimant has a medically severe impairment or combination of
impairments as governed by 20 C.F.R. 8§ 404.1520(cheltlaimant is unable to show that his
impairment(s) would have more than a minimal effect on his ability to do basic work activities, he
is not eligible for disability benefitS§ee 20 C.F.R. 404.1520(c). Step Three determines whether the
impairment is equivalent to one of a number of listed impairments deemed to be so severe as to
preclude substantial gainful employmefee 20 C.F.R. § 404.1520(d). tiie impairment is not
listed, he is not presumed to be conclusively disabled. Step Four then requires the claimant to show
that his impairment(s) and assessed residual functional capacity (“RFC”) prevent him from
performing work that he has penfoed in the past. If the claimaistable to perform his previous
work, the claimant is not disabledsee 20 C.F.R. 88 404.1520(e), (f). Finally, if the claimant
establishes @rima facie case of disability based on the four steps as discussed, the analysis
proceeds to Step Five where the SSA Commissimaethe burden to demonstrate that the claimant
has the RFC to perform other work in the nati@@nomy in view of his age, education and work

experience.See 20 C.F.R. § 404.1520(Q).
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IV. ALJ’'s RULING

The ALJ ruled that Plaintiff had not engagedubstantial gainful activity since December
11, 2009, the alleged onset date (Step One). [ARTB8]ALJ further determined that Plaintiff had
the following severe impairments: (1) diabetes; (2) neck and shoulder pain/moderately severe
cervical spondylosis; and (3) obesi80 C.F.R. § 404.1520(c)) (Step Two)ld.] The ALJ
specifically found that Plaintiff’'s depression was not severe because it “does not cause more than
minimal limitation in the claimant’s ability to perform basic mental work activities.” [AR 25-26]

The ALJ also found that Plaintiff did not have an impairment or combination of impairments that
met or medically equaled the severity of one of the listed impairments in 20 CFR Part 404, Subpart
P, Appendix 1 (Step Three). [AR 26-27]

The ALJ then determined that Plaintiff had the RFC to perform “a range of light work as
defined in 20 CFR 404.1567(b) with the following limitations: the claimant must avoid climbing
ladders and scaffolding; the claimant déghand carry 10 pounds frequently and 20 pounds
occasionally; the claimant is able to sit folegtst one hour at a time and up to four hours during an
eight-hour workday; the claimant can stand foleast 30 minutes at a time and up to four hours
during an eight-hour workday; the claimant can Watflat least 30 minutes at a time and up to four
hours during an eight-hour workday; and therokt can occasionally stoop, kneel and crouch.”
[AR 27] The ALJ found Plaintiff's statementegarding the intensity, persistence and limiting
effects of his physical symptoms not credible to the extent they were inconsistent with the RFC
assessment; the objective medical evidence and exam findings are inconsistent with Plaintiff’s

statements regarding his physical health; andi#fgs allegations of disabling mental symptoms
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are inconsistent with the record. [AR 20-25]

The ALJ next ruled that Plaintiff was capalof performing two positions from his past
relevant work (Step Four) and, alternatively, detead that considering Plaintiff's age, education,
work experience and residual functional capacRlaintiff could perform work existing in
significant numbers in the national economy (Step Five). [AR 32-34] As a result, the ALJ
concluded that Plaintiff was not disabled a¢@t Four and Five of the sequential process and,
therefore, was not under a disability as defined by the SSA. [AR 34]

Plaintiff sought review of the ALJ’s dexion by the Appeals Couiiichowever, the Council
determined it had “no reason” under the rules to review the decision and, thus, the ALJ’s decision
“Iis the final decision of the Commissioner of Social Security.” [AR 1]

V. STANDARD OF REVIEW

This Court’s review is limited to whethdéhe final decision is supported by substantial
evidence in the record as a whole and whethe correct legal standards were applieie
Williamsonv. Barnhart, 350 F.3d 1097, 1098 (10th Cir. 200¢ also Whitev. Barnhart, 287 F.3d
903, 905 (10th Cir. 2001). hois, the function of the Court’s review is “to determine whether the
findings of fact ... are based upon substantialensé and inferences reasonably drawn therefrom.

If they are so supported, they are conclusigen the reviewing courthd may not be disturbed.”

Trujillo v. Richardson, 429 F.2d 1149, 1150 (10th Cir. 1970). “Substantial evidence is more than

a scintilla, but less than a preponderance; it is such evidence that a reasonable mind might accept
to support the conclusionCampbell v. Bowen, 822 F.2d 1518, 1521 (10th Cir. 1987) (citing

Richardson v. Perales, 402 U.S. 389, 401 (1971)). The Court may not re-weigh the evidence nor
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substitute its judgment for that of the ALSee Casiasv. Secretary of Health & Human Servs., 933
F.2d 799, 800 (10th Cir. 1991) (citidgzefowiczv. Heckler, 811 F.2d 1352, 1357 (10th Cir. 1987)).
However, reversal may be appropriate when th@ @ither applies an incorrect legal standard or
fails to demonstrate reliance on the correct legal stand&eddMinfrey v. Chater, 92 F.3d 1017,
1019 (10th Cir. 1996).
VI. ISSUES ON APPEAL

On appeal, Plaintiff raises three issues: (1) the ALJ “discriminately accepted only the
evidence least favorable to Mr. Gennaro”; (2) the ALJ “did not sufficiently consider depression,
pain, the side effects of Mr. Gennaro’s diabetes treatment, or obesity”; and (3) the “ALJ’s
determination that Mr. Gennaro could perfasther work in the economy was based on a wrong
legal standard and not supported by substantial evidence.” [Opening Brief, Statement of Errors,
docket #13 at 1-2]

VIl. ANALYSIS

The Court will analyze each of Plaintiff's issues in turn.
A. Did the ALJ Improperly “Pick and Choose” from the Evidence?

Plaintiff argues that the ALJ improperly chaseadopt some, but not all of the findings of
the consultative physician when he gave substamgigght to the physician’s findings but rejected
evidence of the carrying and bending restrictiors thiere favorable to the Plaintiff’'s claim.

Plaintiff asserts that the ALJfs1ding that the physician’s opiniomsdicated a “greater sustained
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capacity” than Plaintiff's testimony is inaect. Plaintiff asks that the Cotiremand “with orders
to consider Mr. Gennaro’s residual functioning capacity with the admission of the bending
restriction found by the consultative expert.”

Defendant counters that, even if true that #LJ rejected the bending restriction for his
RFC, the vocational expert testified at hearirag #in individual with Plaintiff's age, background
and experience could perform other jobs in thenal economy with the ALJ’s restrictions listed
in the RFCand the bending restriction set by the consultative physician. Although provided the
opportunity to do so, the Plaintiff did not file a reply brief.

It is improper for an ALJ to “pick anchoose through an uncontradicted medical opinion,
taking only the parts that are favorable to a finding of nondisabili@hapo v. Astrue, 682 F.3d
1285, 1292 (10th Cir. 2012). Moreover, “[a]Jn AkJTejection of a medical opinion based on an
incorrect reading of the record is grounds for remar&dlak v. Colvin, No. 11-cv-01247-PAB,
2014 WL 717914, at *10 (D. Colo. Feb. 24, 2014) (citigrcer v. Colvin, No. 12-CV-35-FHM,

2013 WL 785358, at *2 (N.D. Okla. Mar. 1, 2013)).

For this issue, the Court agrees with the Defendant. Here, Dr. Wright, the consultative
physician, opined that Plaintiff should be resattto bending no more than three times per hour.
However, the ALJ did not include any restriction“bending” in the RFC, which he found was not
supported by the record as a whole. [AR 27, 33U, after learning die ALJ’s proposed RFC

presented to the vocational expert at the heaaing hearing the expertestimony that Plaintiff

'Plaintiff's actual request is addressed to the “Appeals Council,” but based upon the
content of the brief, the Court construes such address as a typographical error.
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could perform two of his previous jobs under sR$#C, Plaintiff’'s counsel then asked the expert,
“if the individual were limited tdoending at the waist no more than three times per hour, would that
affect your answer to the second hypothetical?” BARThe expert replied that both jobs would be
precluded, but determined that with the bendingictin added to the RFC, the individual could
perform the jobs of “order clerk, food andvieeage,” “call-out operator,” and “charge account
clerk.” [Id.] The ALJ found at Step 5 that Plaintdbuld perform these jobs, which “exist in
significant numbers in the national economy” angdained Plaintiff was “not disabled.” [AR 33-

34] Accordingly, had the ALJ included the bendingtrietion in his RFC, he still would have made
the non-disability determination at Step 5.

The Court concludes that even if the ALJ drirerejecting the bending restriction set by Dr.
Wright, the error was harmless and, thus, denies Plaintiff's request to remand the ALJ’s decision on
this issue.See Keyes-Zachary v. Astrue, 695 F.3d 1156, 1163 (10th CR012) (where the ALJ’s
RFC was generally consistent with the physician’s findings and there was no reason to believe a
further analysis or weighing of the opinion coutt¥ance the disability claim, the alleged error was
harmless).

B. Did the ALJ Sufficiently Consider Plaintiff’'s Depression, Pain, Obesity and the Side
Effects of Diabetes Treatment?

“When a claimant has one or more severe impents the Social Security [Act] requires the
[Commissioner] to consider the combinedeett of the impairments in making a disability
determination.”Campbell v. Bowen, 822 F.2d 1518, 1521 (10th Cir. 1987) (citing 42 U.S.C. §

423(d)(2)(C)). However, the mere existence of a severe impairment or combination of impairments
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does not require a finding that an individual is disabled within the imgari the Act. To be
disabling, the claimant’s condition must be sodtionally limiting as to preclude any substantial
gainful activity for at least twelve consecutive montéese Kelleyv. Chater, 62 F.3d 335, 338 (10th

Cir. 1995). When formulating the RFC, an ALJ is required to consider all of a claimant’s
impairments, both those that are severe and those that are not. 20 C.F.R. § 404.1545(1)(2).

In this case, the ALJ found that Plaintiff hité residual functional capacity to perform “a
range of light work as defed in 20 CFR 404.1567(b) with the following limitations: the claimant
must avoid climbing ladders and scaffoldinge ttlaimant can lift and carry 10 pounds frequently
and 20 pounds occasionally; the claimant is abs# tor at least one hoat a time and up to four
hours during an eight-hour workddiie claimant can stand for at least 30 minutes at a time and up
to four hours during an eight-hour workday; therolant can walk for at least 30 minutes at a time
and up to four hours during argbi-hour workday; and the ctaant can occasionally stoop, kneel
and crouch.” [AR 27] In making this finding,gALJ considered whether Plaintiff’'s medically
determinable impairments produced his alleged@gpms and evaluated the intensity, persistence
and limiting effects of such symptomsd.|

A residual functional capacity (“RFC”) assessment is “an administrative assessment of the
extent to which an individual’s medically determinable impairment(s), including any related
symptoms such as pain, may cause physical or nlenittions or restrictions that may affect his
or her capacity to do work related physioaimental activities.” SSR 96-8p, 1996 WL 374184 at
*2. It is assessed “based on all of the relevant evidence in the case record, including information

about the individual's symptoms and any ‘medical source statementd.”™[T]here is no

23



requirement in the regulations for a directrespondence between an RFC finding and a specific
medical opinion on the functional capacity in questioGhapo v. Astrue, 682 F.3d 1285, 1288
(10th Cir. 2012).

Plaintiff contends that the ALJ erred in failing to consider Plaintiff's “medically documented
interwoven pain and depression, and diabetes treatment requiring multiple bathroom breaks
throughout the day.” He also argues that theJ'Alid not consider Mr. Gennaro’s obesity” when
he “essentially adopted” the RFC of the consultative examiner who failed to consider Plaintiff's
obesity at all.

Defendant counters that the Plaintiff etfeely challenges the ALJ’s credibility findings,
specifically concerning his pain and his medicati@nde effects. Defendaatgues that the ALJ’'s
credibility findings regarding Plaintiff's statemermEpain were supported by the inconsistencies
in Plaintiff's statements and the medical recorisfor Plaintiff’'s obesi, the Defendant notes that
Plaintiff never claimed obesity as a disability natifeed that his obesity limited his ability to work,
and Plaintiff failed to cite to evidence showitigt his obesity limited his ability to perform the
sedentary jobs identified by the ALJ.

The Court finds first that the ALJ committad error in assessing the RFC with respect to
Plaintiff's depression. The ALJ properly consieléthe medical evidence concerning the condition,
which was minimal (Plaintiff sought no mental hedttratment and told the SSA that he believed
his primary disabilities stemmed from physicahditions, not mentdAR 332]), and thoroughly
discussed the four functional areas for evaluatiegtal disorders. [AR 25-26] The ALJ further

acknowledged that this preliminary discussion was not sufficiently detailed for RFC analysis and
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asserted that his RFC assessment “reflectdebeee of limitation the undersigned has found in the
‘paragraph B’ mental function analysis.” [AR ZB}ereafter, the ALJ engaged in a detailed analysis
of Plaintiff's depression, considag not only Plaintiff's testimony, butlso his mother’s affidavit,
Plaintiff's completed Function Report and the noatlevidence. [AR 28-29] In addition, the Court
finds no error because the Plaintiff fails to identify which portion(s) of the RFC lack restrictions for
his alleged functional limitations from depressi&@ee Miller v. Astrue, 496 F. App’x 853, 859-60
(10th Cir. 2012) (ALJ did not err when he did motlude limitations for an impairment he found

to be severe at step two when that limitatieas not “borne out by thevidentiary record.”).

With respect to Plaintiff’s pain, the ALJ simikadiscussed the record at length, considering
Plaintiff's testimony (including hiadmission that he has a “high pain threshold”) , the documentary
evidence and Plaintiff's reports to his physicidAR 29-30] The ALJ noted that Plaintiff's chosen
forms of pain relief were “conservative” and itimal” demonstrating treatment that would not
suggest a severe disability. [AR 293e Alaridv. Colvin, -- F. App’x --, 2014 WL 6602441, at *3-

*4 (10th Cir. Nov. 21, 2014) (“the ALJ’s conclusitimat Mr. Alarid’s treatment was ‘essentially
routine and/or conservative in nature, consistimg of medications and injections,’ was supported
by substantial evidence$eealso Dixonv. Colvin, 556 F. App’x 681, 683 (10th Cir. 2014) (same).

As for the side effects from Plaintiff’'s medition — namely, diarrhea, which causes Plaintiff
to need frequent restroom breaks — the ALJ nthedlimitation and refieed to Plaintiff's last
employment position as a Parts Sales Manager at Autozone at which the Plaintiff testified he
frequently took restroom breaf8R 30] The ALJ concluded th&taintiff's own testimony belied

any notion that frequent breaks limited his abilitypgaform the job, because Plaintiff testified he
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was fired when he allegedly did not follow coamy policy regarding a customer transaction, not
as a result of his impairmentsd|

Finally, the Court finds the ALJ sufficientlgonsidered Plaintiff's obesity in the RFC
assessment, particularly noting the evidence tremedical records. The ALJ found “the medical
source opinions have included the effects of thier@nt’s obesity in the limitations provided.” [AR
32] Plaintiff argues, however, that the consuletxaminer, Dr. Wright, “did not identify obesity
as one of Plaintiff's diagnoseahd, thus, the ALJ’s adoption of DNright’s physical restrictions
was in error. The Court disagrees.

First, the ALJ noted that “[tjhere is no medli opinion which specifies any impact of the
claimant’s obesity on the other impairments”; thus, he acknowledged that none of the physicians
specifically diagnosed obesity nor noted any litiotas from it. [AR 32] Second, while Dr. Wright
did not diagnose Plaintiff as “obe” (nor did any of Plaintiff’ physicians) and did not characterize
Plaintiff as “obese,” he noted Plaintiff's height and weight and described Plaintiff as “well
developed” and “well nourished.” [AR 418e Chrisco v. Astrue, No. 12-1144-RDR, 2013 WL
872400, at *4 n.2 (D. Kan. Mar. 8, 2013) (the court found a physician likely considered the
claimant’s body mass in his examination when he described her as “well nourished” and “well
developed,” but did not use the term, “obese”). The Court concludes the ALJ’s finding that the
Plaintiff's obesity “was considered by the medmailirces discussed abdireluding Dr. Wright]”
is supported by substantial evidence. Moreosasrthere is no medical evidence in the record
indicating the Plaintiff’'s obesity had restricted hbility to work, it woulde improper for the ALJ

to speculate as to the impact Plaintiff's obesity may have on his other impairrSexnEagan v.
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Astrue, 231 F. App’x 835, 837-38 (10th Cir. 2007) (citing SSR 02-01p).

The Court concludes that the ALJ’s credibilitydings as to Plaintiff's statements regarding
his pain, depression, medication side effectsadrasity are supported by substantial evidence and
the Court will not remand the case on this issue.

C. Did the ALJ Err in Determin ing that the Plaintiff Could Perform Other Work in the
Economy?

Plaintiff's entire argument on this issue stated in one sentence: “Here[,] the ALJ’s
conclusion that Mr. Genanaro could perform histpeork as a salesperson and an inspector was
based on testimony from a vocational expert, who was relying on a hypothetical, which did not
include ‘with precision’ all of Mr. Gennaro’s impairmenfs Opening Brief, docket #13 at 24-25.
Plaintiff cites an Eighth Circuit opinion foine proposition that “testimony elicited by hypothetical
guestions that do not relate with precision all of a claimant’s impairments cannot constitute
substantial evidence to support the Secretary’s decisian(titing Ekeland v. Bowen, 899 F.2d

719, 724 (8th Cir. 1990%).However, in that case, the court found that the ALJ did not have the

*This argument is not only substantively vague (as discussed herein), it is also confusing;
the argument appears to challenge Step 4 of the analysis while the issue itself, as stated, appears
to challenge Step 5.

3Plaintiff also cites a Tenth Circuit cas¢addock v. Apfel, 196 F.3d 1084, 1088 (10th
Cir. 1999). Opening Brief, docket #13 at 25. In that case, after listing an ALJ’s duties at Steps 4
and 5 of a disability analysis (none of which includes “stating with precision” all of a claimant’s
impairments in a hypothetical question), the court proceeds to analyze the role of the Dictionary
of Occupational Titles in eliciting evidence from a vocational expert at Step 5 and holds “the
ALJ must investigate and elicit a reasonable explanation for any conflict between the Dictionary
and expert testimony before the ALJ may rely on the expert’s testimony as substantial evidence
to support a determination of nondisabilitydaddock, 196 F. 3d at 1091. Plaintiff fails to relate
the holdings of this opinion to the present issue, and the Court finds no relation.
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complete report of vocational rehabilitation experts until after the hearing and, thus, improperly
relied on the testimony of the vocational consultant who testified at the hearing based upon a
hypothetical question that did not include altlod vocational rehabilitation experts’ findingsl.

at 721-22. Conversely, in this case, there is no argument nor indication that the ALJ failed to
include information missing from the record in hypothetical to Mr. Tisdale. Moreover, the Court

has found that all conclusions/findings reached by the ALJ in this case and challenged by the
Plaintiff are supported by substantial evidence. Gbiart will not speculate de what the Plaintiff

means by this challenge to the ALJ’s findingStep 4 and/or 5. Accordingly, without more from

the Plaintiff as to what he beves was “missing” from the hypothetical, including which particular
impairments, the Court must deny Plaintiff's request to remand on this issue.

CONCLUSION

In sum, the Court concludes that the ALI0e (if any) in rejecting Dr. Wright's bending
restriction was harmless; his findings and constitera of Plaintiff's depession, pain, obesity and
medication side effects were supported by substantial evidence; and his analyses at Steps 4 and 5
were sound. The Court finds the final decisioaupported by substantial evidence in the record
as a whole and the correct legal standards agpéed. Therefore, the decision of the ALJ that

Plaintiff Carmen Gennaro was not disabled is AFFIRMED.
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Dated at Denver, Colorado this 2nd day of February, 2015.

BY THE COURT:
Wé. ﬂﬁ

Michael E. Hegarty
United States Magistrate Judge
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