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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 13-ev—-03282-RM—-KMT

RICHARD COOK, an individual,

MARY D. COOK, an individual,

RICHARD M. HUGHES, an individual,

JAMES K. LUST, an individual, and

JAMES V. STEWART, LLC, a Washington limited liability company,

Plaintiffs,
V.
PENSA, INC., a Colorado corporation,
LOUIS W. PENDLETON, an individual, and
EDMUND A. PENDLETON, an individual,

Defendants

ORDER

This matter is before the couwn “Defendants’ Motion and Brief to Compel Arbitration
and Stay Proceedings.” (Doc. No. 15, filed Feb. 12, 20Rkintiffs filed four separate
responses to Defendants’ Motion on March 10, 20ddmes V. Stewart LC’s Resmnse (Doc.
No. 21 [Stewart Resp.]), Richard and Mary Cook’s Response (Doc. No. 22 [Cooks Resp.]),
Richard Hughes’ Response (Doc. No. 23 [Hughes Resp.]), and James Lust’s Responsie (D
24 [Lust Resp.]. Defendants’ Reply was filed on March 27, 2014. (Doc. No. 27 [Reply].)
Accordingly, this matter is ripe for the court’s reviewor the following reasons, Defendants’

Motion to Compel is GRANTED.

Dockets.Justia.com


http://dockets.justia.com/docket/colorado/codce/1:2013cv03282/144831/
http://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2013cv03282/144831/36/
http://dockets.justia.com/

FACTUAL AND PROCEDURAL BACKGROUND

Defendant PenSa, Inc. (“Perips an oil and gas exploration company owned by
Defendants Lou and Edmund Pendleton (the “Pendletons”). (Am. Compl., Doc. No. 9, 12.)
Beginning in 2003, PenSa and the Pendletons siétlaintiffs’ investments in various oil and
gas exploration pregts in which PenSaad a non-operating working interest, including the
Treasure Valley Prospect (“TV Prospect”) and Treasure Valley North &g V-North
Prospect”) in Garvin and Murray Counties, Oklahoma (collectively, the “ImerdtProspects”).
(1d.7 13.) Ultimately, Plaintiffs each acquired equitable working interests im¢lstment
Prospects from PenSa as followtd. { 20.)

A. Plaintiff James V. Stewart LLC

James Stewatrt, the principal member of Plaintiff James V. Stdvi&t(hereinafter,
referred taas “Stewart”), was solicited by the Pendletons and their father, Ed Rendte
acquire a working interest in the TV Prospg@tewart Resp. at 3Yltimately, Stewart
invested a total of approximately $1.3 million to acquire interests in four diffeedist w the
TV Prospects follows. [d.)

During an initial meetingn September 2006&tewat was provided with a copy @i
Operating Agreement, dated onber 30, 200Ghatgoverredthe drilling and development
operations of the TV Prospect, which at that time esg conducteddy Bays Exploration, Inc.
(Stewart Decl.Doc. No. 21-1, 1 4Ex. A.) Stewart claims that Ed Pendleton represented that
thisagreement was a “boilerplate” and “standard” agreement for this type of oil and gas

investment. $tewart Decl{ 4.)



Stewart first agreed to invest in a well in the TV Prospect known as the Tammglil W
(Id. 1 6.) Pursuant to this investment, Stetsigned a contract entitled “Development
Agreament— Treasure Valley ProspeetGarvin and Murray Counties, Oklahoindated
September 7, 2006.(Id., Ex. B (“Stewart Dev. Agmt.”).) The Development Agreement
contained the following arbitration provision:

Arbitration : Any dispute arising under this Agreement (“Arbitrable Dispute”)
shall bereferred to and resolved by binding arbitration in Denver, Colorado, to be
administeredy and inaccordance with the Commercial Arbitration Rules of the
American Arbitration Associatiorrbitration shall be initiated within the
applicable time limits set forth in this Agreement andtheteafter or if no time
limit is given, within the tine period allowed by the applicable statute of
limitations, by one Party (“Claimant”) giving written notit®the other Party
(“Respondent”) and to the Denver Regional Office of the Acae Arbitration
Association (“AAA"), that theClaimant elects to refer the Arbitrable Dispute to
arbitration. All arbitrators must be neutrphrties who have never been officers,
directors or employees of the parties or any of tA#fiiates; must have noelss
than ten (10) years experiencethe oil and gas industry, and mbatve a formal
financial/accountinggngineering or legal educatiofhe hearing shall be
commenced within thirty (30) Days after the selection of the arbitratoe.

Parties and tharbitrators shall proceed diligently and in goathfin orde that

the arbitral award shall be mads promptly as possible. The interpretation,
construction and effect of this Agreement shall be governed by the Laws of
Colorado, and to the maximuextent allowed by law, in all arbitration
proceedings the Laws of Colorado shall be applied, without regard to any
conflicts oflaws principles. All statutes of limitation and afepose that would
otherwise be applicable shall apptyany arbitration proceedind.he tribunal

shall not have the authority to grant or award indirect or consequential damages,
punitive damages or exemplary damages.

(Id. 812, 13.)
In December 200&Gtewartinvested inan additional welln the TV Prospect, known as

the Konlee Jae #1 well. (Stewart Decl. 8. Pursuant tahis investmentStewartsigneda

! Stewart actually signed this Development Agreement a few days later on Bepiehn
2006. (Stewart Decl., Ex. B.)
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new contract on Decemb26, 2006 etitled “Amendment to the Development Agreement
Treasure Valley Prospect.” (Stewart Decl., Ex. C.) The Amendment specifitatibyl that it
was an amendment of the terms and conditions to the Developmeert#egre Treasure
Valley Prospect dated September 7, 2006 between ReniSkames V. Stewart, LLCSde id).

In June 2007, Stewart elected to invest in two additional wells, known as the Ethel Lou
and Donna Sue wells. (Stewart Decl.  17.) Funds that Stewart had paid several atbeths e
were applied to his share of the estimated drilling and completion costs ohdid &t well,
and he paid the remainder of over $500,000 of his share on June 20, 200 Btgwart also
paid an additional sum of $412,508 for his share of the drilling and completion costs of the
Donna Sue well in July 20071d()

Pursuant tohis investment irthe Ethel Lou and Donna Sue wellgewartsigneda
contracton July 7, 200&ntitled “Letter of Understading -Treasure Valley Prospect.” (Stewart
Decl.,Ex. J.) TheLetter of Understanding specifically stdtihat “all the terms and conditions
of this Letter of Understanding is [sic] subject to the Development Agreemigatasure Valley
Prospect Garvin and Murray County, Oklahoma dated September 7, 2006 by and between
Pen&, Inc. and James V. Stewart, LLC.Id/)

B. Plaintiffs Mary and Richard Cook

Based on their preexisting relationskjth Ed Pendleton and his wife, Beverly
Pendleton, Mary and Richard Cook (“the Cooked8cted tqroceed with an investment in the
TV Prospect. (Decl. of Richard Cook, Doc. No. 22-1, § 15.) Ultimately, the Cooks invested
approximately$1.1 million to acquire interests in six wells in the TV Prospecillows. (Cook

Resp. at 2.)



Similar to Stewartduring an initial meeting with Ed Pendleton in 2006, the Cook®
presented with a copy of the Operating Agreeme@iok Decl. § 16.) They were also advised
that the Pendletons would be sending addition documeliated to their potential investment in
the TV Prospect. Id. § 17.)

The Cooks initially agreed to invest in one well in the TV Prospect, known as the El Ray
#1 well. (Cook Decly 17) Pursuant to this investment, the Coslgneda contracertitled
“Development Agreement Treasure Valley Prospect, Garvin County, Oklahomatéd March
6, 2006% (Cook Decl., Ex. B [“Cook Dev. Agmt. #1”].) This Development Agreement
contained an arbitration clause identical to the Development Agrésmgard by Stewart.Id.

§XIlI, 1J.)

Sometime after signing this Development Agreement, the Pendletons recompasrtied
the Cooks agreed, split their initial investment between two different \geftather than
investing in a single well. (Cook Decl. 1 20.) Pursuant to this new investment, thesitpmd
a new contract entitled “Development Agreemenhteasure Valley Rispect - Garvin County,
Oklahoma.” (Cook DeclEx. C ['Cook Dev. Agmt. #2].) While the new Development
Agreement was dateMarch 6, 2006, the same date featured in the Cooks’ original
Development, the Cooksgned iton April 21, 2006. $ee id).

Under this second Development Agreement, the “Contract Area” included the El Ray #1

well discussed above, as wellasadditional well in the TV Prospect, known askiadiee Blair

2 The Cooks actually signed this Development Agreement a few days later, dn1arc
2006. SeeCook Dev. Agmt. #1.)
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#1lwell. (See idatEx. C.) This second Development Agreement included an arbitration clause
identical to the first Development Agreement signed by the Codds8 XII, 1 J.)

In September 2006, the Cooks acquired an additional interest in a third well in the TV
Prospect, known as the Tammy #1 well. (Cook Decl. | 28.) Pursudin tovestmentthe
Cookssigneda new contracbn September 12, 2006, entitled “Amendment to the Development
Agreement— Treasure Valley ProspeetGarvin and Murray County, OklahorhaCook Decl.,

Ex. E.) The Amendment specifically stated that it was an amendment of the terms and
conditions to the Development Agreement — Treasure Valley Prospect dated March 6, 2006
between Pergsand the Cooks.Sge id).

In December 2006, the Cooks acquired an addittarest in dourthwell in the TV
Prospectknown as the Konlee Jae #1 well. (Cook D§@&2.) Pursuant tiis investment, the
Cooks signed a contract on December 25, 2680fttled “Amendment to the Development
Agreement- Treasure Valley Prospecta@in and Murray County, Oklahoma.” (Cook Decl.,

Ex. F.) As with the September 2006 Amendment, this Amendspeacifically stated that it was
an amendment of the terms and conditions to the Development Agreeifireasure Valley
Prospect dated March 6, 2006 between PenSa and the C8elesid)

In January 2007, the Cooks were advised that their interest in the Konlee Jae #1 well had
to be reduced “for reasons that have to do with leasehold issues.” (Cook Decl, 1 35.) The Cooks
were provided with aew agreement entitled “Amendment to the Development Agreement
Treasure Valley North Prospect, Garvin and Murray Counties, Oklahoma” fileateda
reduction in their interest in the Konlee Jae #1 well from 6.6% to 6.0%. (Cook Decl, Ex. G.) As

with the prior Amendments, this Agreement specifically stated that it was an amérmdien
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terms and conditions to the Development Agreemdneasure Valley Prospect dated March 6,
2006 between PenSa and the Cool&ee(id. The Cooks signed this agreement on February 16,
2007. (d.)

In June 2007, the Cooks aaeua an additional interest imd more wells, the Ethel Lou
and Donna Sue wells. (Cook Decl.  45.) Pursuant to this investment, on June 14, 2007, the
Cookssigneda document entitled “Ledt of Understanding Freasure Valley Prospect.” (Cook
Decl, Ex. K.) That Letter of Understanding specifically stitteat “all the terms and conditions
of this Letter of Understanding is [sic] subject to the Development Agreemigatasure Valley
Progect— Garvin and Murray County, Oklahoma dated March 6, 2006 by and between PenSa,
Inc. and Mary and Richard Cook.1d()

C. Plaintiff Richard Hughes

Plaintiff Richard Hugheg'Hughes”) was solicited by the Pendletons &uPendleton to
invest in the TV-North Prospect. (Hughes Resp. alA®kggether, Hughes ultimately invested a
total of approximately $650,000 in connection with the TV-North Prospect as folléavs. (

In April 2005, Hughes agreed to obtain an interestenT¥-North Prospect. (Hughes
Decl., Doc. No. 23-1, § 13.) Pursuant to this investment, Hughes signed a contract entitled
“Development Agreement Treasure Valley North ProspeeGarvin and Murray Counties,
Oklahoma” dated April 18, 2005.(Hughes Decl.Ex. A (“Hughes Dev. Agmt.”).) Through this

Development Agreement, Hughes obtained a “cost bearing beneficial interdst Tin-North

% Hughes actually signed this Development Agreement a few days later, b@3\pri
2005. GeeHughes Dev. Agmt.)
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Prospect. Il. 8 I, T A.) This Development Agreement contained an arbitration provision
identical to the Development Aggments signed by Stewart and the Coolas.8(XII, 1 J.)

Hughes was informed by the Pendletons the first well to be drilled in the TV North
Prospect was the Laticia Lee #1 well. (Hughes DetB.) Hughes participated in the drilling
and completiorof the initial test well for the Laticia Lee #leland submitted fund®r his
share of the costs for these operationd. (17.)

Due to a lack of return on his initial investment in the Laticia Lee #1, inrDle&e2006,
Hughes informed the Pen8wat he did not want to participate in drilliog any future wells in
the TV-North Prospect. Id. 11 19-20.) To formalize Hughes’ withdrawal from the N@¥th
Prospect, Hughes purportedigxecuted a new document entitled “Letietnderstanding
Treasure Valley North Prospect.'H(ghes Decl.Ex. F.) This Letter of Understanding provided
that Hughes “relinquish[ed] and assign[ed] all of his rights, title, and intrestd to the
Contract Area (AMI) as described in the Development Agreement Teesslley North
Prospect . . ., excepting the Laticia Lee #1 well . . Id” at 1 1.) The Letter of Understanding
further provided that “Hughes shall be responsible for his share of atsyticasare associated
with the Laticia Lee #1 well per the Development Agreement Treasure Valldly Rimspect
Garvin and Murray Counties, Oklahoma dated April 18, 2008l 1[(4.)

D. Plaintiff James Lust
Plaintiff James Lust (“Lust”) was solicited blye Pendletons and Ed Pendletoracquire

working interests in the Golden Trend Field, the Treasure Valley ProspddheaTreasure

* The Letter of Understanding is not signed by Hughes. (Hughes Decl., Ex. F.)
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Valley North Prospect. (Lust Resp. at 2.) Altogether, Lust invested approlii®ate million
to acquire interests in six different wells in thesespeztsas follows. [d.)

First, in April 2003, Lust acquired a working interest in the J.A. Payne #1 weltetbin
the Golden Trend Prospect, a prospect separate and apart from the TV and TVro&pdciB.
(Lust Decl., Doc. No. 23, 11 910.) Pusuant to this investment, Lust sigreetietter
Agreemenbn April 27, 2006. (Lust Decl., Ex. A.) This Letter Agreement did not include an
arbitration clause. See id)

In August 2003, Lust acquired a working interest in the TV Prospect (a/k/a Bahd
Prospedt (Lust Decl., 1 17-19.) ust initially obtained this working interest Bygning a
“Letter of Understanding” on August 26, 2003d.(Ex. C.) That Letter of Understanding
specifically provided that “[u]pon your acceptance of this Letter of Undelstg a formal
Exploration and Development Agreement . . . will be forwarded to you for your acceztad
signature and when executed will supercede this Letter of Understandichdl"8()

Consistent with this language, Lust received a document entitled “Development
Agreement- Davis Field Poject— Garvin County, Oklahoma” dated September 1, 2008st(
Decl.,Ex. E. [Lust TV Prospect Dev. Agmt.”].) This Development Agreement contains an
arbitration clause identical to the Development Agreements executed by thplaimgfs. (d.

8 XII 9 J.) Lust signed this Development Agreement on October 29, 2@xEe i()

Lust participated in fouvellsin the Treasure Valley Prospedte (1) Anderson #1 well

(2) the El Ray #1 well; (3) the Hallee Blair;#ind (4) the Hallee Blair #Redrill well. (Lust

Decl., 11 22-26.)



In April 2005, Lust acquired a “cost bearing beneficial interest” enTi¥t-North
Prospect. Ifl. 1 27.) Pursuant to this investment, Lust sig@ecbntracon April 15, 2005,
entitled “Development AgreementTreasure Valley North ProspeetGarvin and Murray
Counties, Oklahoma.” (Lust Decl., Ex. K [“Lust TV-North Dev. Aggih)) This Development
Agreement included an arbitration clause identical to the Development Agreeenamviously
executed with respect to the TV Prospedtd. § X1l § J.) Lust participated in only one well in
the TV-North Prospect, the Laticia Lee #1 well. (Lust Decl. { 28.)

Due to a lack of return on his investment, Lust notified PenSa he would no longer be
participating in the TV and TV-North Prospectd. | 29.) To formalize this withdrawal from
the TV and TV-North Prospects, Lust exextia new agreement dlad “Letter of
Understanding Treasure Valley Prospect & Treasure Valley North Prospetust(Decl.,Ex.
L.) That Letter of Understanding provided that Lust “relinquish[ed] and assipall of his
rights, title, and interesh and to the Contract Area (AMI) as described in the Development
Agreement Davis Field Project. . dated September 1, 2003 and in the Development Agreement
Treasure Valley North Prospect . dated April 15, 2005” with the exception of the Anderson
#1, Hallee Blair # 1, El Ray #1, and Laticia Lee #1 welld. 1.) The Letter of Understanding
further provided that Lust would be responsible for his share of ats/tbas are associated with
those four wells per the September 1, 2003 and April 15, R@@Blopment Agreementsid(
4)
E. The Bays Exploration Lawsuit

In 2007, Bays Exploratigrinc. and Bays Energy Partners 2007, L(:BBEP”) filed a

lawsuit against PenSa Oklahoma (the “Oklahoma Litigation”)(Am. Compl.y31.) Plaintiffs
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were not parties to that litigation. Netreeless, at Defendants’ requeBlaintiffs executed letter
agreements in which they generally acknowledged that PenSa maintained|étmattie

subject property at issue in the Oklahom#dation; authorizd PenSa tursue, for the benefit
of Plaintiffs, all defenses and claims applicable to Plaintiffs’ interests in the propentiks; a
agreed to be bound by any judgment entered at the conclusion@KlifemaLitigation. (d.
33, Ex. 6)

In SeptembeR012, the trial court in the Oklahoma Litigation entered judgment in favor
of Bays Exjoration and BEP against PenS&d. {| 51.) In November 2012, PenSa entered into
a Settlement Agreeemt in which Bays Exploration and BEP agreed to release PenSa from
liability on theOklahoma Litigatiorjudgment in exchange for, among other things, PenSa’s
agreement to (i) assign all of its rights, titles, and interest in the InvestnospeBts to Bays
Exploration, (ii) disclaim any interest in any past or future production umgeattributable to its
interest in the Investment Prospectil. { 53.) Plaintiffs allege that the Settlement Agreement
extinguished all of their remaining equitable working interests innthestment Prgpectsand
their rights to any pastrduture production revenues associated with those interédtg] 54.)
Defendants allegedly did not consult with Plaintiffs prior to negotiating axugixeg the
Settlement Agreement, nor did they inform Plaintiffs of the existence or terms $éttlement
after it had been executedd.{ 55.)

In their Amended Complaint, filed January 21, 202kjntiffs asserstate lawclaimsas
follows: breach of contract, breach of the duty of good faith and fair dealing; fiagligen
misrepresentation; breach of fiduciary duty; constructive fraud; violations ofolloea@o

SecuritiesAct, Colo. Rev. Stat. § 11-51-5@t seq.taking of stolen property, pursuant to Colo.
11



Rev. Stat. § 18-4-405; conversion; violations of Oklahoma’s Production Standards Act, 52 Okla
Stat. 8570.%kt seq and alter ego liability against the Pendleto(8eeAm. Compl.) Plaintiffs
assert that the court has diversity jurisdiction over this action pursuant to 28 § 1882.

Defendants’ Motion to Compel Arbitration was filed on February 12, 203deMot
Compel.) Defendants seek to compel arbitration based on the arbitration clauskedintthe
Development Agreements signed by Plaintiffs with respect to the InvesEnespects.
Defendants also seekstay of proceedings in this action pending completion of the arbitration.

LEGAL STANDARD

A. Magistrate Judge Authority

As a threshold mattethe courtaddresses its authoritynder 28 U.S.C. 8§ 636ith
respect to DefendantMotion to Compelrbitration. A review of the case law reveals that
district courts have reached different conclusions on whether motions to compatiarbare
dispositive for purposes of 28 U.S.C. 8§ 636(b)@ge Vernon v. Qwest Comm’ns Int’l, Inc.,
857 F. Supp. 2d 1136, 1140-41 (D. Colo. 2012) (compa@asgs).

Unfortunately, the Tenth Circuit has not weighed in on this precise issue. N&ssthe
the court agrees wittiernonthatP & P Industries, Inc. v. Sutter Cord.79 F.3d 861, 866-67
(10th Cir. 1999), provides someidance.Vernon,857 F. Supp. 2d at 1141. & P
Industriesthe Tenth Circuit held that a district court has the authority to confirm an arbitration
award under Section 9 of thedteral Arbitration Act (BA) where the parties “have agreed,
explicitly or implicitly, that any eventual arbitration award shall be subjectdicial
confirmation.” Id. at 867;see also Will v. Parsons Evergreene, LOa@se No. 0&v-00898-

DME-CBS, 2011 WL 2792398, at *1 (D. Colo. July 15, 201 1)pplicit consent may be
12



evidenced by the parties’ agreement that the arbitration shall be governed b $hend
procedures of the American Arbitration Associatiasthe AAA’s rules “state thfp]arties to
these rules shall be deenmtedchave conseat that judgment upon therbitration award may be
entered in any federal or state court having jurisdiction theréd®&’P Industries,179 F.3d at
867 (quoting AAA Rule 47(c))

Here, theparties have agreed that arbitration will be “administered by and in accordance
with the Commercial Arbitration Rules of the American Aribtration AssociatioBée( e.g.,
Stewart Dev. Agmt. 8§ XII  12.) Accordingly, the parties have implicitly cateskto judicial
confirmation.

The Tenth Circuit has held that a motion may be considered dispositive for purposes of
28 U.S.C. § 636(b)(1) if it has an “identical effect” as one of the motions excepted itathtd. s
First Union Mortg. Corp. v. Smitt229 F.3d 992, 995 (10th Cir. 2000) (citi@gelot Oil Corp.
v. Sparrow Indus847 F.2d 1458, 1462 (10th Cir. 1988). Measured by that standard, the court
finds that the instariflotion to Compel Arbitration is nodispositive, as an Article Il District
Judge ultimately will be required to confirm, modify, or vacate any arlatraward involving
the parties to this actichVernon,857 F. Supp. 2d at 1141 (quotidackman v. JackmagGase

No. 06-1329MLB-DWB, 2006 WL 3792109 (D. Kan. Dec. 21, 2006)) (‘taese an Article lll

® This language is now found at AAA Rulg(6). SeeAmerican Arbitration Association,
www.adr.org(select “Search Rules” hyperlink under “Rules & Procedures” dropdown;
then select “Commercial Arbitration Rules and Mediation Procedurest)v{&ied July
18, 2014).
® Should District Judge Raymond P. Moore reach a different conclusion as to the
applicability of 28 U.S.C. § 636(b)(1)(A), this decision may be reviesdeedovo
pursuant to Fed. R. Civ. P. 72(b)(3).
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judge will ultimately be required to confirm, modify, or vacate any armmaward, the order to
stay proceedings and compel arbitration is dmpositive and is within the magistrate’s
authority.™).

B. Federal Arbitration Act

TheFAA requires a court to stay actions involving matters referable to arbitration:

If any suit or proceeding be brought in any of the courts of the United States upon

any issue referable to arbitration under an agreement in writing for such

arbitration, the court in which such suit is pending, upon being satisfied that the

issue involved in such suit or proceeding is referable to arbitration under such an

agreement, shall on application of one of the parties stay the trial of the action

until such arbitration has been had in accordance with the terms of the agreement
9 U.S.C. § 3. The FAA further requires courts to compel arbitration in those tasg¢l.

The FAA “manifests a ‘liberal federal policy favoring arbitrationComanche Indian
Tribe v. 49, L.L.C.391 F.3d 1129, 1131 (10th Cir. 2004) (quotadmer v. Interstate/Johnson
Lane Corp.500 U.S. 20, 25 (1991)). Thus, “as a matter of federal law, any doubts concerning
the scope of arbitrable issues should be resolved in favor of arbitraktosés H. Cone Mem’|
Hosp. v. Mercury Constr. Corp460 U.S. 1, 24-25 (1983).

However, when the parties dispute the existence of a valid arbitration agtetraee is
no presumption in favor of arbitratiomumais v. AmGolf Corp, 299 F.3d 1216, 1220 (10th
Cir. 2002). “[T]he question of arbitrability-whether a [contract] creates a duty for the parties
to arbitrate the particular grievareés undeniably an issue for judicial determination. Unless
the parties clearly ahunmistakably provide otherwise, the question of whether the parties

agreed to arbitrate is to be decided by the court, not the arbitr&dey’ Mfg. Co., Inc. v.

Anchor Glass Container Cordls57 F.3d 775, 779 (10th Cir. 1998) (quott§&T Techs. v.
14



Comms. Workergl75 U.S. 643, 649 (1995)). Thus, “[t]bristence of an agreement to arbitrate
is a threshold matter which must be established before the FAA can be invékedldn Eng’g,
Inc. v. Seatex126 F.3d 1279, 1287 (10th Cir. 1997).

This distict approaches disputes over whether the parties have agreed to arbitrate by
applying “a standard similar to that governing motions for summary judgm®tsin v. Burt-
Kuni One, LLC396 F. Supp. 2d. 1211, 1213 (D. Colo. 20@&g also Goodwin v. H.M. Brown
& Assocs., InG.10cv-01205PAB-MEH, 2011 WL 820025, at *3 (D. Colo. Mar. 2, 2011)
(collecting cases)n re Universal Serv. Fund Tel. Billing Practices Litigati@0 F. Supp. 2d
1107, 1116 (D. Kan. 2003) (“The Courts of Appeals have uniformly held that ‘[ ijn the context
of motions to compel arbitration brought under the Federal Arbitration Act . . . courts apply a
standard similar to that applicable to a motion for summary judgment.””) Umdeagdproach,
Defendants bear the initial burden eégenting evidence sufficient to demonstrate that an
enforceable arbitration agreement exis$tein,396 F. Supp. 2d at 1212. If they satisfy that
burden, the burden shifts to Plaintiffs, who must show that there is “a genuine issaterodim
fact asto the making of the agreement, using evidence comparable to that identified R. Fe
Civ. P. 56.” Id. at 1213.Finally, the court must “look to state law principtgscontract
formationto [determine] whether an agreement to arbitrate has been déaéhedon Eng'g,
Inc. 126 F. 3d at 1287 (citations omitted).

ANALYSIS

A. Existence of an Enforceable Arbitration Clause

The court first considers whether an enforceable arbitration clause éxisk® outset,

the court finds thataeh of the Plaintiffs signed Development Agreements that contain identical
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arbitration clauses(SeeStewart Dev. Agmt; Cook Dev. Agmt. #2; Hughes Dev. Agmt.; Lust
TV Prospect Dev. Agt.; Lust T\V-North Dev. Agmt.) The court thus considers Plaintiffs’
arguments as to why these arbitration clauses are not enforceable with respewt twr all of
their claims.

1. Lust’s Investment in the J.A. Payne Well

Lust argues that the court cannot compel arbitration with respect to his initial inmestme
in the J.A. Payne well because the Letter Agreement he signed on April 27, 2006 didudet incl
any arbitration provision. (Lust Resp. at5.) The court does not reach the questiorhef whet
can properly compel arbitration with respect to Lust’s investmeiieid.A. Payne well because
it findsthat his investment in that well ot a subject of this action.

Federal Rule of Civil Procedure 8(a)(2) requires “short and plain stateméet diim
showing that the pleades entitled to relief.” The ygrpose of the rule is to “give the defendant
fair notice of what the claim is and the grounds upon which it reBisll’ Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007) (citation and internal punctuatioitted).

The court finds that the Amended i@plaint fails to give Defendants notice that Lust’'s
claims are premised on his investment in the J.A. Payne Well. The Amended @ouyxai
not mention the J.A. Payne Well whatsoev&edAm. Compl.) While it does states that “the
Pendletons solicitecthoney from the Plaintiffs under a guise of an investment in various oil and
gas exploration projects,” it explicitly mentions only “the TreasureeyaHrospect and Treasure
Valley North Prospect” Id. § 13.) Further, even assuming thagwe ternfvarious” could
conceivably encompass Lust’s investment in the J.A. Payne Well, in alleginbeaina

investment agreements with PenSa were “memorialized by separate but videsatigal
16



Development Agreement reliag) to each Investment Prospeat!.(f 2J), Plaintiff citeto and
attach only the Development Agreeneefdr the TV Prospect and the TV North Prossagted
by Lust(id. Ex. 3-4). Plaintiffs’ Amended Complaint does not mention, cite, or attach the Letter
Agreement concerning the J.A. Payne Well.

Notably, Plaintiffs firstraisedLust’s investment in the J.A. Payne Well, including the
Letter Agreement establishing that investmenty after Defendants moved to compel
arbitration based on the Development Agreemerasimg toLust’s and the othedaintiffs’
investments ithe TV and TV-North Prospects. The court finds it likely that Plaintiffs did so
only to “muddy the waters” as to whether it was appropriate to compel adritnatihis action.

Altogether, the court finds that the Amended Complaint does not give notice to
Defendants that one of the bases for Lust’s claims is his invesimibetJ.A. Payne Well.
Thereforethe court finds that Lust’s investment in the J.A. Payne well is not properkrsafba
this actionand, as a consequence, does not reach whethay compel arbitration with respect
to Lust’s claims regarding that well.

2. Lack of Consideration for Modification

Lust also argues that the September 1, 2D®3lopment Agreemeistablishing his
investment in the TV Prospestunenforceable because it veasodification to the August 26,
2003 Letter of Understanding and was not supported by adequate consideration. (hust Res
6-7.) Although the court agrees that, generally, a modification to a contracesqui
consideration,ee, e.g., Hoagland v. Celebrity Homes, 162 P.2d 493, 494 (Colo. App.
1977), the court disagrees that the Development Agreement was a modification ettéhef.

Understanding. More specifically, the Letter of Understanding signethbitif® Lust explicitly
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provides that “[u]pon your acceptance of this Letter of Understanding a f&spbdrationand
Development Agreement . . . will be forwarded to you for your acceptance anaissgad
when executed will supercede this Letter of Un@erding.” (LustDecl, Ex. C  8.) Thus, the
Development Agreement was not a modification of the Letter of Understandingstaad was
contemplated and agreagon as a term of the Letter of Understanding.

3. Subsequent Agreemenssgned by Cook an&tewart

Stewart and th€ooksargue that arbitration can only be compelled to the extent their
claims concern their initial investments that were obtained directly under tledopment
Agreements. (Stewart Resp. atll2 Cooks Resp. at 11-12.) The ®s@nd Stewart argue that
their other interests in the Investment Prospects were obtained under subsgeeen¢ats that
did not include an arbitration clause.

The court rejects this argument. Although the Cooks and Stewart are corrduotyhat t
eachdirectly obtained an interest in only one well each by way aof tespectiveDevelopment
Agreements, each of their subsequently-obtained interests were obtained thtioaigfl)
amendmentto the original respective Development Agreements, ratherahaw, self-standing
agreementdeeStewart Decl., Ex. C; Cook Decl., Ex. F & G); or (2) a Letter of Understanding
specifically stating that “all the terms and conditions of this Letter of Undeiatars [sic]

subject to the Development Agreement” between Stewart and PenSa (StewartbDéyl., &S

’ Stewart argues that, although the 2007 Letter Agreement under which he acguired hi
interest in the Ethel Lou and Donna Sue wells incorporate the terms of the Devdlopme
Agreement (Lust Decl., Ex. J), it was modification of two letter agesmesndated May 30
and May 31, 2007sgeeLust Decl., Ex. I) and is unenforceable for lack of consideration
because the May 2007 letters already required prepayment of funds to partictpate i
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such the court finds that the Cook’s and Stewart’s subsequehtbined interests are all subject
to the terms of their respective Development Agreementkiding the arbitration provisions.

4. RelinquishmentAgreementof Hughes and Lust

Hughes and Lust both argue that the arbitration provisiontired in the Development
Agreementshey signedarenot binding because tli#evelopment Agreementsere superseded
by the Letters of Understandingpatrelinquished their rights and obligations with respect to the
Investment Prospectwith the exception of certain specified well$HlughesResp. at 8; Lust
Resp. at 8B.) Lust and Hghes maintain that, with the exception of their oblmadito be
responsible foany costs associated with the wells that were not relingdjghe Lettesof
Understanding do neoeference or incorporate any of the terms of the Development Agreements
and, furthergach letteexplicitly providesthat“should thisLetter of Understanding conflict
with any prior Agreement said Letter of Understanding shall prevailugites Aff., Ex. F 1 4,
7; Lust Aff., Ex. L1 4, 3

The court disagrees that the Letters of Understanding override the embifmatvision
contaned in the Development Agreements. Fitke Letter of Understanding attached to
Hughes’declarations notsignedby Mr. Hughes (seeHughesDecl,, Ex. F), and there is no
other evidence suggesting that this Letter of Understandingweag®ecutedseeHughes Aff.

19 2021.) Becausdhere is no evidence to suggest this Letter of Understardargoecame

wells. The court rejects this argument. The May 2007 letter agreementstahlysbed
Stewart’s participation in therilling of the Ethel Lou and Donna 8Wells—they do
not establish Stewarts’ interest in those welSeelust Decl., Ex. I.) The 2007 Letter
Agreement is a separate agreement that is supported by consideramely the
creation of Stewart’s interest in the Ethel Lou and Donna Sue wells in exchahge for
prepayment of the drilling costs.
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effective,it cannot negate the arbitration provision contained in the Development Agreement
signed by Hughes.

However,evenif Hughesdid sign the Letter of Understanding, as Lust dek(sist Aff.,
Ex. L), these Letters of Understanding are insufficient to negate theaadsitprovision
contained in the Development AgreengentUnder the federal common law of arbitrability, an
arbitration provision in a contract is held to survive the termination of that contass there
is clear evidence that the parties intehtieoverride this presumptionEncore Productions,

Inc. v. Promise Keeper53 F. Supp. 2d 1101, 1108 (D. Colo. 1999) (citivade Bros., Inc. v.
Local No. 358, Bakery and Confectionary Workers Und@®), U.S. 243, 255 (197 Riley Mfg.
Co., 157 F.3dat 781. “This presumption in favor of continuing arbitrability can be rebuftted
the parties express or clearly imply an intent to repudiate arbitrability,tbe dispute cannot be
said to arise under the original contradd. at 1109.

In Encore Productionghe parties entered intoServiceContract that included an
arbitration provision.Id. at 1106. However, approximately a year latdrg parties entered into a
Termination Agreement thaurportedlyterminated the originéerviceContractin its entirety.

Id. at 1107.

The court rejectethe plaintiff's argument that the arbitration provision included in the
Service Contract no longer held any force or effect in the face of the Eionilgreement.
Instead, the court fourtthat “even if the Termination Agreement effectivedyminated the
entire Service Gntract, including its arbitration provision, ‘when a dispute arises under an
expiredcontract thatontained a broad arbitration provision, courts must presume that the parties

intended to arbitrate their dispute.ltl. at 1108 (quotindriley Mfg.,157 F.3d at 781)Further,
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thecourt did not find any evidence to rebut this presumpiecause¢he Termination Agreement
had no express language regarding arbitratiortlzer@ washo clear showing of an implied
intent to epudiate the arbitration clause in the Service Contidcat 1109.

Here, unlike inEncore Productionst does not appear thtte Lettes of Understanding
terminatedhe respective Development Agreengeint their entirety Insteadthe Letter
Agreementdoth provide thaLustand Hughesetained both rights and obligations under the
Development Agreemesiwvith respect to thevells for which they did not relinquish and assign
theirrights, titles and interestsS€elLustDecl., Ex. L 15; HughesDecl, Ex. F 11 15.)

In any event, the court finds that the Letters of Understanding do not contaixpaesse
or implicit language demonstrating that the parties intended to repudiate theiarbdieuse
contained in the Development AgreengenAlthough the Lettersf Understanding state
“[s]hould this Letter of Understanding conflict with any prior Agreemert katter of
Understanding shall prevail” (Lust Decl., Ex. L 1 4; Hughes Decl., Ex. Fiflddes not include
any language or provigiathat actually conflicts with the Development Agreemeamntthe
arbitration clauses contained therefee, e.g., United Steelworkers of Am. v. Warrior Gulf and
Navigation Co0.363 U.S. 574, 585 (1960) (“In the absence of any express provision excuding
particular grievance from arbitration, we think only the most forceful evideihagurpose to
exclude the claim from arbitration can prevail, particularly where, as here,dlusier clause is
vague and the arbitration clause quite broad.”) Furthermore, as dissupsadhe court finds
Plaintiffs’ claims in this mattefarise under'the Development Agreement Accordingly, the
court finds that the Letterof Understanding signed by Lust and purportedly signed by Hughes

did not supersedie arbitation provision contained in the original Development Agreements.
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5. Unconscionability

Plaintiffs all argue that the arbitration provisions contained in the respective
Development Agreements are unconscionable and therefore unenforceable. THmsagres

Section 2 of the FAA provideabkat arbitration agreements are “valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation of any
contract.” 9 U.S.C. 8 2. Unconscionability is one such equitable consideration thatlowa a
party to avoid its agreement to arbitrageeAT&T Mobility LLC v. Concepcion-- U.S. ----,
131 S.Ct. 1740, 17488 (2011). Under Colorado law, several factors inform the
unconscionability analysis, including,

(1) a standardized agreement executed by parties of unequal bargaining power

(2) lack of opportunity to read or become familiar with the document before

signing it; (3) use of fine print in the portion of the contract containing the

provision (4) absence of evidence that the provision was commercially

reasonable; (5he terms of the contract; (8)e relationship of the parties,

including factors of assent, unfair surprise, and notice; and (7) all the

circumstances surrounding the formation of the contract.
Vernon v. Qwest Conuims Int’l, Inc.,925 F.Supp.2d.185, 1194 (D.Colo.2013) (quotii@avis
v. M.L.G. Corp,. 712 P.2d 985, 991 (Colo. 1986)). The burden iRlamtiffs to prove that the
arbitration provisions contained in the Developin&greements arenconscionableGeneral
Steel Domestic Sales, LLC v. Rising Sun Missionary Baptist ChurchiCase Noll-cv-
001332DbME-CBS, 2012 WL 1801955, at *2 (D. Colo. May 17, 2012). ImportarRigintiffs
must demonstrate both procedural and substantive unconscionadityon 925 F.Supp.2d at
1194-95.

The first, second, third, sixth, and seventh factors relate to procedural unconsityonabil

As to the first factor, the court is not convinced thatDlegelopment Agreements were
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standardized agreements presented akeit-or-leaveit basis. Although the Development
Agreements may have been drafted by Defendants and presented to Plainh#s faghatures,
there is nothing in the record to suggest that the terms were completely nonnegetidi#st, it
appearshat Plaintiffs simply did not ask about th&nwWeller v. HSBC Mortg. Servs, In671
F. Supp. 2d 1072, 1080-81 (D. Colo. 2013). Moreover, although Defendants may have had more
experiencahan Plaintiffsin the oil and gas industry, Plaintiffs were not required to enter into the
Development Agreements with PerSthey were always free to invest their money elsewhere.
See Jones v. Dress6R3 P.2d 370, 375 (Colo. 1981) (no adhesion contract when services
provided by defendant could be obtained elsewh&i@)ic Masters, Inc. v. District Court for
the Cnty. of El Pas®56 P.2d 473, (Colo. 1976) (fact that services could be purchased elsewhere
militates against finding of unconscionability).

As to the second factohere is no evidence to suggest tRktintiffs lacked an
opportunity to read or become familiar with the Development Agreements befoiregsiige m.
To the contrary, each Development Agreement includes the following provisions:

L. Construction, Captions: Definition of “Including”: The paties

acknowledge that they have had an adequate opportunity to review each and every

provision contained in this Agreement and to submit the same to legal counsel for

review. Based on said review and consultation, the Parties agree with each and

every tem contained in this Agreement

N. ir;v'e'stment Representations:. . .

Prior to acquiring the interests, Second Party [i.e. Plaintiffs] have made an

investigation of PenSa and its business and have had made available to Second
Party all informatiorwith respect thereto which Second Party needed to make an

8 In fact,a number of the Development Agreements contain handwritten notations, which
suggesthat theDevelopment Agreements may indeed have been negotiable.
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informed decision acquire the interest. Second Party considers itself to be an

entity possessing experience and sophistication as an investor which areeadequat

for the evaluation of the meritsénisks of Second Party’s investment in the

interest.

O. Independent Investigation Second Party represetlst it is an

experience and knowledgeable investor and operator in the oil and gas business, is

aware of its risks, and is capable of independently evaluating the meritsksnd ri

of the investment contempéad by this Ayreement Second Party acknowlegl)

that as to the working interest being acquired hereunder, Second Party is

acquiring all of the risks associated with oil and gas industry operations.

(SeeAm. Compl., Ex. 1-5 8 L, N, & O, respectively.) A party “generally cannot avoid
contractual obligations by claiming that he or she did not read the agreetendn, 857 F.
Supp. 2d at 1152.

As to the third factor, the arbitration provisions featured in the Developmentmgnee
are featurd in a separate paragraph with the biaice title “Arbitration ” and the text of the
provision is in the same-sized font as the other clauses in the coigescRocky Mountain
Chocolate Factory, Inc. v. SDMS, INblg. 06€v-01212WYD-BNB, 2007 WL 4268962, at *7
(D. Colo. Nov. 30, 2007) (rejecting argument that provision was inconspicuous were ih“was i
normal print consistent with other clauses in the contract”).

As to the sixth factor, Stewart and the Cooks argue that when the Pendletons provided
them a copy of the Operating Agreement between Baptoration and PenSa—which does not
include an arbitration provision as@ecifically contemplates that disputes be submitted to a
court of law—theyed Stewart aththe Cooks to believe that contract would gav@eir
investmenin the Investment Prospects. (Stewart Resp. at 9; Cooks RespTaisargument

is unpersuasiveFirst, Stewart and the Cookeversigredthe Operating Agreemé and did not

agree to the Operating Agreemestcept for throuly the Developmermgreements More
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importantly, Stewart and the Cooks both acknowldtigetheyultimatelyacquired their
working interests in the Investment Prospects through the Developmesgments (See
Stewart Decl., 6, Cook Decl. § 17; Hughes Decl. { 13.)

Stewart and_ust also argue that the volume of agreements they were required to sign
with respect to the Investment Prospects warrants a finding of procedurakaimnability.
(Stewart Resp. &-10; Lust Resp. at 9 owever, as already discussed, thereo evidence to
suggest thaBtewart and.ust lacked an opportunity to review each of those agreements,
including the Development Agreements. Moreo®ajntiffs have not submitted any cdae
to support the proposition, nor is the court otherwise persuddgdhenumber of agreements a
party is asked to sign, standing alone, equates to unfair surprise, or a lackeobnassent.
This is particularly true given &t Plaintiffs eaclinvested hundreds of thousands, if nollions,
of dollars in the Investment Prospects over the courseesétharious contractSee Bonannu.
Quizno’s Franchise CoNo. 06€v-02358CMA-KLM, 2009 WL 1068744, at *22 (D. Colo.
Apr. 20, 2009) (noting that, where there is a significant amount of money involved, “one would
expect that plaintiffs entering into such a relationship would do so with a bit marz&oce
than a teenager purchasing a phone at the mall”).

The seventh factor is a “catchdibt allows for consideration of all of the factors
surrounding formation of the contractVernon,925 F. Supp. 2d at 1195. For the reasons
already discussed, the court has not identified any circumstances in thedorohabe
Development Agreements to render the arbitration clguseedurally unconscionable.

Altogether the court finds that Plaintiffeave failed to demonstratigatthe Development

Agreements in generady the arbitration provisionia particular were executed under
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procedurally unconscionabtircumstances As such, the court finds Plaintiffs cannot avoid
arbitration based on unconsciongp.
B. Scope of the Arbitration Provision

Plaintiffs argue that even if the arbitration clauses contained in the respective
Development Agreemengse valid, some of their claims do not fall within the scope of that
provision and therefore are not subject to arbitration. The court disagrees.

When a contract contains an arbitration clause, there is a general presurhpti
arbitrability, and any doubts are to be resolved in favor of arbitration “unless it maydbsith
positive assurance that the arbitration clause is not susceptible of an tatemprhat covers the
asserted dispute AT&T Techs475 U.S. at 650. Where the arbitration clause is broad, only an
express provision excluding a specific dispute, or “the most forceful evidenqgrigi@se to
exclude the claim from arbitration, will remove the dispute from consideratiobitneéion”

Id.; Cummings v. FedEx Ground Package Sys., #itzl,F.3d 1258, 1261 (10th Cir. 2005)
(quotingLouis Dreyfus Negoce S.A. v. Blystad Shipping & Trading 252 F.3d 218, 224 (2d
Cir. 2001)) (when an arbitration clause is broad, “there arises a presumptionrabdityiiand
arbitration of even a collateral matter will be ordered if the claim alleged implisatees of
contract construction or the parties’ rights and obligations under it”).

It does not appear that the Tenth Circuit has opined as to whietHanguage @sl in

the Development Agreements, i.e. “[a]ny disparising underthis Agreement (Seege.g.,

® Because a finding of unconscionability requires a showing of both procedural andtsubsta
unconscionability, the court does not address whether the arbitration provision iststddgta
unconscionable.
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Stewart Dev. Agmt. 8§ XII, § J (emphasis added)), warrants a broad or narrovuciorst
Other circuits have reached different results on the proper construction of the ‘falnisiag
under.”

In an early case, the Seco@dcuit stated that the phraseahy dispute or difference
[arising] under the Charter” only applied to claims relating to the inte&apoa or performance
of the contract.In re Kinoshita & Co.,287 F.2d 951, 953 (2d Cir. 1961). TKmoshitacourt
reasoned that the phrase “arising under” is narrower in scope that the phrasg tatisif or
relating to,” the standard language recommended by the American AdnitAesociatia. Id.
Similarly, the Ninth Circuit has equated the phrase “arising hereunder” with “arising, Uadéy
relying onKinoshita,found that the language *arising hereunder’ is intended to cover . . . only
[disputes] relating to the interpretation andfpenance othe contract itself."Mediterranean
Enters. Inc. v. Ssangyon CorpQ8 F.2d 1458, 1464 (9th Cir. 1983e also Tracer Research
Corp. v. Nat'l Envtl. Servs. Coi2 F.3d 1292, 1294-95 (9th Cir. 1994eaffirming
Mediterranean Enterprisesarrow construction of “arising under”).

However, the Second Circuit has subsequently changed course and, although not
formally overrulingKinoshita,has severely confined its holding to the “its precise facts,” noting
thatKinoshitais inconsistenwith the federal policy favoring arbitratiorBee ACE Capital Re
Overseas Ltd v. Cent. United Life Ins. G807 F.3d 24, 33 (2d Cir. 2002) (“As a result of [later
Second Circuitase§ the authority oKinoshitais highly questionable in thisiCuit”); Louis
Dreyfus Negoce?52 F.3d 218, 225-26 (2d Cir. 2001) (“IKihoshita] . . . we intimated that the
use of the phrase ‘arising under’ an agreement, in an arbitration clause, indiaated parties

intended the clause be narrowly appli&le have however, since limited this holding to its
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facts, declaring that absent further limitation, only the precise langu&gedshitawould

evince a narrow clause;”$.A. Mineracao Da Trindade—Samitri v. Utah Int'l, [n&45 F.2d 190,
194 (2d Cir. 1984) (“W decline to overrulln re Kinoshita despite its inconsistency with
federal policy favoring arbitration. .because we are concerned that contracting parties may
have (in theory at least) relied on that case in their formulation of an admtpabvision.”)
Accordingly, in these later cases, the Second Circuit found that language gonilaot
identical) to the language Kinoshitawarranted a broad constructioBee, e.g., ACE Capital,
307 F.3d at 31-345enescoplnc., 815 F.2d at 8543.A. Mineracao Da Trindade—Sam;tri45
F.2d at 194-195.

In addition, a majority of the other federaictiits havedeclined to followKinoshita
because of the strong federal policy in favor of arbitrati®ee, e.g., Battaglia v. McKend233
F.3d 720, 727 @ Cir. 2000) (“[W]hen phrases such as ‘arising under’ and ‘arising out of’
appear in arbitration provisions, they are normally given broad construction, ayeharally
construed to encompass claims going to the formation of the underlying agredmeénggjory
v. Electre-Mech. Corp.83 F.3d 382, 386 (11th Cir.1996) (broadly construing pHiase
dispute . . which may arise hereundgrHighlands Wellmont Health Network v. John Deere
Health Plan 350 F.3d 568, 578 (6th Cir. 2003) (holding “that ‘arising out of" is broad enough to
include a claim of fraudulent inducement of a contra&¥get Dreams Unlimited, Inc. v. Dial—
A-Mattress Int'l, Ltd. 1 F.3d 639, 642 (7th Cir. 1993) (noting that “arising out of” covers all
disputes “having their origin or genesis in the contract, whether or not thegaiepli
interpretation or performance of the contnaet sé); Mar—Len of Louisiana, Inc. v. Parsons—

Gilbang 773 F.2d 633, 637 (5th Cir. 1985) (recognizing Kiabshitais inconsstent with
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federa policy favoring arbitration)Dialysis Access Ctr., LLC v. RMS Lifeline, Ir&38 F.3d
367, 381 (1st Cir. 2011) (“We agree with the majority of federal circuits . . . that thsianal
Kinoshitais not consistent with the strong fedepro-arbitration policy set forth by the FAA”).
It appears that thiinth Circuit is the only federal circuit that continues to strictly adhere to the
analysis irKinoshita

The court believes the Tenth Circuit would follow the majority of the fedaalits and
give the phrase “arising under” a broad construction based on the strorad pediey in favor
of arbitration. See Cumming404 F.3d at 1262 (describing a “broad provision” as one that
“refers all disputes arising out of a contract to taaltior’) ; Viaero Wireless v. Nokia Solutions
Network U.S. LLCCase No13-cv-00866RM-CBS, 2013 WL 5366402, at *4-5 (D. Colo. Sept.
25, 2013) (relying o€ummingsand giving a brad construction to provision of “any dispute
under this Agreement . . ."Accordingly, thecourtconsiders whether, under that broad
construction, Plaintiffstlaims arise under the Development Agreements.
C. Whether Plaintiffs Claims “Arise Under” the Development Agreements

Plaintiffs argue that some oféin claims are outside of the scope of the Development
Agreements.The court disagrees

First, Plaintiff's first and second claimgor breach of contract artde impliedduty of
good faith and fair dealing—would Iseibjectto arbitration even if the arbitration clause were
narrow in scope.See Mediterranean Enters. In€08 F.2d at 1464 (narrow construction of
“arising hereunder” coveratisputes relating to the interpretation and performance of the

contract itself).
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Second, Plaintiffs third fourth, and seventblaims—for fraud negligent
misrepresentation, and violations of the Colorado Securitiegdsggectively—allegethat
Defendants made material misrepresentatibasnduced Plaintiffs to invest funds pursuant to
the Development Agreements. Courts have routinely held that a broad arbitratie®, cluch as
the one here, covers claims for fraud in the inducenteeg, e.g., Lee v. Grandcor Med. Sys.,
Inc.,702 F. Supp. 252 (D. Colo. 1988) (citiRgma Paint Corp. v. Flood & Conklin Mfg388
U.S. 395 (1967)Dialysis Access Ctr38 F.3d at 381 (collecting cases holding that a broad
arbitration provision covers claims for fraud in the inducement).

The court finds that each of Plaintifi®mainng claims arise under the Development
Agreements because, at the very least, they relate to collateral matters tlwaténgoinstruction
of or the parties’ rights and obligations untlex Development Agreement€ummings404
F.3d at 1261. More spdidally, Plaintiffs’ fifth and sixth claims, for breach of fiduciary duty
and constructive fraud, respeclieboth rely on dutiesreated byor collateralo, the
Development AgreementsSimilarly, Plaintiffs’ eighth, ninth, and tenth claims assert that
Defendants took or misappropriated fumlst Plaintiffs invested or were owed under the
Development Agreemesit

Accordingly, the court finds that each of Plaintiffs’ claims “arise underDiaeelopment
Agreements.

D. Arbitration of Claimsagainstthe Pendletons

Finally, Plaintiffs argue that even if their claims against PenSa are propenyttadto

arbitration, the court cannot compel arbitration against the Pendletons becauserthagt

signatories to the Development Agreements. The court disagrees.
30



It is true that ourtstypically have the authority to compel arbitration only between the
signatories of an arbitration agreeme8ee E.l. DuPont de Nemours & Co. v. Rhone Poulenc
Fiber & Resin Intermediates, S.A.369 F.3d 187, 194 (3d Cir. 2001). However, a nonparty
may fall within the scope of an arbitration agreement under a theory of equdtigpedwhere
there is a “close relationship” between one of the signatories and the nonsignaltary
“signatory to the contract containiag arbitration clause raises allegations of substantially
interdependent and concerted misconduct by both the nonsignatory and one or more of the
signatories to the contractCherry Creek Card & Party Shop, Inc. v. Hallmark Mktg. Corp.,
176 F. Supp. 2d 1091, 1098 (D. Colo. 20Hte also GATX Mgmt. Serv., LLC v. Weak|akl
F.Supp.2d 1159, 1166 (D. Colo. 2001).

Here, there is plainly a close relationship between PenSa and the Pendletsis, the
shareholders, directors, aathployees of PenSdAm. Compl. § 12.) In additioRlaintiffs
claimsdo not distinguish between the actions of PenSa and the PendlEtnaBy, Plaintiffs
seek to attach any liability of PenSa to the Pendletons under an alter egmthadmility. (Id.
19134-36.) Accordingly, because Plaintiffs’ allegations concern substantfaligt (i
completely) interdependent misconduct between PenSa and the Pendletons, the caodt may
will compelPlaintiffsto arbitratetheir claims againsthe Pendletons under a theory of equitable
estoppel.

Therefore, for the foregoing reasons, it is

ORDEREDthat“Defendants’ Motion and Brief to Compel Arbitration and Stay
Proceedings” (Doc. No. 15) is GRANTED. As soon as practicable the parthdd SH

PROCEED to arbitration on Plaintiffs’ claims asserted in this action. Itis further
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ORDERED that this case is STAYEDpending the outcome of the arbitration of

Plaintiffs’ claims. The parties shall file a Status Report no later than 14 daysaatgletion of

arbitration.

Dated this 1st day of August, 2014.

BY THE COURT:

Eathleen I Tafova
Tnited States Magistrate Judge

19 The court notes that the District Court may elect to direct the Clerk of Court to

admnistratively close this case, subject to reopening for good cause. D.C.COR.LC
41.2.
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