WildEarth Guardians v. McCarthy Doc. 17

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 1:13-cv-03457-JLK
WILDEARTH GUARDIANS,
Plaintiff,
V.
GINA MCCARTHY, in her official capacity as Administrator of the Environmental
Protection

Agency,

Defendant.

CONSENT DECREE

This Consent Decree is entered ih&ween Plaintiff WildEarth Guardians
(“Guardians”) and by Defendaf®ina McCarthy in her offial capacity as Administrator
of the United States Environmental Protection Agency (“EPA”).

WHEREAS, on December 23, 2013, gndsuant to section 304(a)(2) of the
Clean Air Act (“CAA”), 42 U.SC. § 7604(a)(2), Guardiangefd its Complaint in this
action against EPA,;

WHEREAS, Guardians alleges tH&RA has failed to take action on an

application for an Operatingermit under Title V of th€AA, 42 U.S.C. 88 7661 —
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7661f, and EPA’s implementing regulationgtatC.F.R. pt. 71 (“Title/ Permit”), for the
Deseret Bonanza coal-fired power plariéseret Bonanza Powetant”), which is
located in Uintah Couwg in northeastertah, within the Uintah and Ouray Indian
Reservation, in the timeframeg@red under 42 U.S.C. § 7661b(c);

WHEREAS, EPA presently intendspoopose a draft Title V Permit for the
Deseret Bonanza Power Plant by mid-Mag£2@nd seek public comment on the draft
Title V Permit;

WHEREAS,Guardiansaand EPA have agreed to a settént of this case without
any admission of any issue of fact or law, whiloey consider to be a just, fair, adequate
and equitable resolution of the c¢tes raised in this action; and

WHEREAS, it is in the interest of the lglic, the parties, and judicial economy to
resolve the issues in this awtiwithout protracted litigation.

NOW, THEREFORE, it is hereby @HERED, ADJUDGED, AND DECREED as
follows:

1. This Court has subject matter jurisabhe over the claims set forth in the
Complaint and to ordehe relief contained ithis Consent Decree.

2. Venue lies in the District of Colorado.

3. Guardians and EPA shall not challertige terms of this Consent Decree or

the Court’s jurisdiction to enteind enforce this Consent Decree. This Consent Decree



constitutes a complete and fimabkolution of all claims that have been asserted or that
could have been asserted in the Complaint.

4. This Consent Decree will become effeetiwpon the date of its entry by the
Court. If for any reason the Court does @nter the Consent Decree, the obligations set
forth in this Decree are null and void.

5. On or before October 28, 2014, ABhall issue a final Title V permit
decision for the Deseret Bonanza PowanPand provide notice to Guardians in
accordance with 40 C.F.R.7/4..11(i), which regulation alsaddresses the effective date
and possible administrative appeattod final permit decision.

6. The deadline for issuanacé the final permit desion in Paragraph 5 may
be extended for a period 60 days or less by writtenifd stipulation executed by
counsel for Guardians and EPA and filed wvitie Court. Any other extension to the
deadline for issuance of the final peruhgcision in Paragpd 5 or any other
modification to this Consent Decree (exchglchanges in counsel or addresses under
Paragraph 17), may be approved by the Qgoon motion made by either party to this
Consent Decree and upon consideration gfrasponse by the non-moving party and
reply by the moving party.

7. EPA agrees to settle Plaintiff's claim for costs and attorneys’ fees by
arranging for payment of $2,594.20 as sooreasonably practicable after entry of this

Consent Decree. This amount shall be pgidFed Wire Electronic Funds Transfer to a
3



bank account identified by Antonio BatesrBard Professional Corporation pursuant to
payment instructions providdxy Plaintiff’'s counsel. Gardians agrees to provide
counsel for Defendant all necessary infation for processing the electronic funds
transfer within five (5) business days afteceipt of the Court’s order entering this
Consent Decree. Guardians agrees to agagphent of $2,594.20 in full satisfaction of
any and all claims for costs and attorneys’ f@éh respect to thisase incurred up until
the date of entry of this Consent Decbgethe Court. EPA does not concede that
Guardians will be entitled to fees for any eféoafter the date of entry of this Consent
Decree, and EPA reserves all defenses wiheet to any such efforts and any related fee
claim. The fees paid under this Paragrail $tave no precedential value in any future
fee claim.

8. The Court shall retain jurisdiction tietermine and effectuate compliance
with this Consent Decree, tale upon any motions filed iaccordance with Paragraph 6
of this Consent Decree, and to resolve aspulies in accordance with Paragraph 13 of
this Consent Decree. Once EPA has takemadtkiens called for in Ragraphs 5 and 7 of
this Consent Decree, this Decree shalldsminated and the case dismissed with
prejudice. The Parties mayther jointly notify the Courthat the Decree should be
terminated and the case dismissed, or BER& so notify the Court by motion. If EPA
notifies the Court by motion, &m Guardians shall have twegmays (20) in which to

respond.



9. Except as provided herein, nothimgthis Consent Decree shall be
construed to limit omodify any discretion accordétPA by the CAA or by general
principles of administrative law in takintge actions which are the subject of this
Consent Decree, including the discretion toralienend, or revise any responses or final
actions contemplated by this Consent Decree.

10. The parties agree and acknowledg fmal approval and entry of this
proposed Consent Decree are subjecteadiquirements of CAA section 113(g), 42
U.S.C. 8§ 7413(g). That subsien provides that notice of this proposed Decree be given
to the public, that the public shall havesasonable opportunity to make any comments,
and that the Administrator ¢ihhe Attorney General, as appriate, must consider those
comments in deciding whether to consenthis Consent Decree. After lodging this
Consent Decree with the Court, EPA shall pptgnsubmit a notice afhe availability of
the Consent Decree for public comment toGQiice of Federal Register for review and
publication. After this Consent Decrkas undergone an opportunity for notice and
comment, the Administrator and/or the Attorr@gneral, as appropriate, shall promptly
consider any such written comments in deteing whether to witdraw or withhold
consent to this Consent Decree in accordamith section 113(g) of the CAA. If the
federal government elects not to withdravwathhold consent tthis Consent Decree,
EPA or the parties shall prgotly file a motion that requsts the Court to enter this

Consent Decree.



11.  Nothing in the terms of this Congddecree shall be construed to waive
any remedies Guardians may have under Gagtion 307(b)(1), 4R.S.C. 8 7607(b)(1),
with respect to any futurehallenges to the final aota called for in Paragraph 5.

12.  Nothing in this Consent Decree #h@e construed to provide the Court
with jurisdiction over any challenges by Guardians or any gé&eson or entity not a
party to this litigation with respect todtinal action called foin Paragraph 5.

13. Inthe event of a dispute between ftarties concerning the interpretation
or implementation of any aspect of this CemisDecree, the disputing party shall contact
the other party to confer and attempt to reamclkagreement on thesgiuted issue. If the
parties cannot reach an agreed-upon resolutiem, either party may move the Court to
resolve the dispute.

14. Itis hereby expressly understood agpeed that this Consent Decree was
drafted by EPA and Guardians jointly and taay and all rules of construction to the
effect that ambiguity is construed againg thiafting party shall be inapplicable in any
dispute concerning the terms, meaning, terppretation of this Consent Decree. This
Consent Decree shall be governed and coedtunder the laws of the United States.

15. The obligations imposed upon ERAder this Consent Decree may only
be undertaken using appropriated funds. pMwvision of this Decree shall be interpreted

as or constitute a commitment or reqment that EPA wilbbligate funds in



contravention of the Anti-deficiency Act, 31.S.C. § 1341, or angther applicable law
or regulation.

16. The undersigned representative of gaaitty certifies that she or he is
fully authorized to cnsent to the Court’s entry ofdlierms and conditions of this
Consent Decree.

17.  Any written notice or other writtecommunication between the parties
contemplated under this Consent Decree $fgafient to the undersigned counsel at the
email addresses listed in the signature kddzelow unless written notice of a change in
counsel and/or address is provided. Initaalt, notice should be provided to EPA and/or
Guardians as is relevant at thédwing the followingemail addresses:

Laumann.sara@epa.gov smith.kristi@epa.gov

jhornnig@wildearthguardians.org jnichols@wildearthguardians.org




ROBERT G. DREHER
ActingAssistantAttorney General

Dated: 4/29/2014 s/David A. Carson
DAVID A. CARSON
UnitedStateDepartmenbdf Justice
EnvironmenandNaturalResources

Dvision

Suth Terrace — Suite 370
P9 18" Street
DenverColorado80202
(303)844-1349
david.a.carson@usdoj.gov

COUNSEL FOR DEFENDANT

Dated: 4/29/2014 s/MelissaA. Hailey
MELISSAA. HAILEY, COReg.42836
Antonio Bates Bernard, P.C.
3200 Cherry CreeRrive S., Ste. 380
Denver, Colorado 80209
Tel: (303) 733-3500
Fax: (303) 733-3555
mhailey@abblaw.com

COUNSEL FOR PLAINTIFF

Upon consideration of the foregoing.ettfCourt hereby finds that this Consent

Decree is fair, reasonable, consistent with@ean Air Act and in the public interest,



and the Court hereby ensethe Consent Decree.
IT IS SO ORDERED:
DATED: September 4,214 BY THE COURT:

s/John L. Kane
Johri. Kane,U.S. SeniorDistrict Judge




