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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 14v—-00100RM—-KMT

ALAN E. DEATLEY, an individual,
15 CORPORATIONS, INC a Washington state corporation, and
SOLUTIONS INTERNATIONAL, LLC, an Oregoniinited liability company,

Plaintiffs,
V.

KERMIT ALLARD, individual,

ROBERT KLICK, individual,

ALLARD & KLICK, LLC, a Colorado limited liability company,

DAVE ZAMZOW, individual,and

EHRHARDT KEEFE STEINER 8HOTTMAN, a Colorado limited liability limited partnership,

Defendants

ORDER

This matter is bfore the court on Plaintiff Dekey’s “Motion for Stay.” (Doc. No. 28,
filed Feb. 21, 2014.) The following responses were filed on March 14, 2014:

The Allard Defendants’ Response in Opposition to Plaintiff leAs Motion for
Stay (Doc. No. 30 [Allard Defs. Resp.]

Defendant Zamzow’s Response to Plaintiff DeAtley’s Motion for Stay (Diac
31 [Zamzow Resp.]); and

Defendant EKS&H, LLLP’s Response in Opposition to Plaintiff Deys
Motion to Stay (Doc. No. 32 [EKS&H Responke]
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Plaintiff DeAtley’s Reply to Defendants’ Response to Motion for Stay was filed on March 24,
2014. For thdollowing reasons, Plaintiff DeAtley’s Motion to Stay@RANTED in partand
DENIED in part

In thisaction, PlaintiffsAlan DeAtley, 15 Corporations, Inc., and Solutions International,
LLC, assertclaims for negligent misrepresentation, professional negligencel, ad
defamation. These clainasise out of Defendants’ provision of accounting and valuation
servicedo Plaintiffs with respect t@onservation easement progsam both Yakima County,
Washington, and Jackson County, Colorad®eeDoc. No. 3, First Am. Compl.) The Colorado
Department oRevenue ultimately disallowed state tax credits associated with the cadiorersa
easements in Jackson County, and Plaintiff DeAtley was indicted by the DestrestDi
Attorney on various criminal counts, including forgery, tax evasion, and double salditd.cre

The criminal charges against Plaintiff DeAtley remain pending. Plaintiff DeAtley
maintains that there is no practical way to proceed with this action bteminal case is
pending because “any testimony or utterance” in this civil attdhlikely be used to argue
that DeAtley has waiweFifth Amendment privilege.”(Mot. at 3.) As such, Plaintiff DeAtley
seeks a stay of all proceedings in this action until resolution of the crimimsagasst him.

The Federal Rules of Civil Prodere do not expressly provide for a stay of proceedings.
See String Cheese Incident, LLC v. Stylus ShowsNacQ2<v-01934L TB-PA, 2006 WL
894955, at *2 (D. Colo. Mar. 30, 2006) (unpublishedgvertheless,

[tihe power to stay proceedings is incidental to the power inherent in every court

to control the disposition of the causes on its docket with economy of time and

effort for itself, for counsel, and for litigants. How this can best be done calls for

the exercise of judgment, which must weigh cotimgeinterests and maintain an

even balance.
2



Landis v. N. Am. Cp299 U.S. 248, 254-55 (1936) (citikgnsas City S. Ry. Co. v. United
States 282 U.S. 760, 763 (1931)). Thus, although generally disfavored in this Dstact,
Bustos v. United State?57 F.R.D. 617, 623 (D. Colo. 2009), a stay of proceedings is an
appr@riate exercise of the couwsttliscretion.

Whenconsidering a stay in a matter involving parallel criminal and civil proceedimgs,
primary debate centers on the criminal defendatential waiver or invocation of his Fifth
Amendment rights. “The Constitution [] does not ordinarily require a stayibpooceedings
pending the outcome of criminal proceedingSEC v. Dresser Industries Inc628 F.2d 1368,
1375 (D.C.Cir. 1980)(citing Baxter v. Palmigianp425 U.S. 308, 317-19 (1976)).
Nevertheless‘a court may decide in its discretion to stay civil proceedings, postpone civil
discovery, or impose protective orders and conditions when the interests of justide see
requiresuch action.”ld. at 1375 (internal quotation omittedpee also United States v. Kordel
397 U.S. 1, 11t2 (1970) (parallel civil and criminal actions might, in “special circumstances,”
raise constitutional problems and a defendant might be able to argue that his dueapbcess
selftincrimination rights require the stay of proceedings in the civil action).

In Cruz v. County of Dupag@&lo. 96 C 7170, 1997 WL 370194, at *1 (N.D. lll. June 27,
1997), the court aptly observed the “ultimate question .whether the court should exercise its
discretion in order to avoid placing the defendants in the position of having to choose between
risking a loss in their civil cases by invoking their Fifth Amendment rightssking conviction
in their criminal cases by waiving their Fifth Amendment rights and testifying in the civ
proceedings.”In the view of theCruz court, the “severe burden” defendants would face in
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fighting both proceedings simultaneously outweighed the potential prejudice to the privat
plaintiffs arising from a stayld.; see also Brumfield v. Sheltor27 F.Supp. 282, 284 (E.Da.
1989) (“In a case where there is a real and appreciable risk -afic@hination, an appropriate
remedy would be a protective order postponing civil disgouatil termination of the criminal
action.”); Brock v. Tolkow109 F.R.D. 116, 120 (E.D.N.Y. 1985) (“A stay of civil discovery
until after criminal proceedings are complete will enable [defendantgfeod the civil case
vigorously without fear of subsequent prosecution”).

At the outset, the court acknowledges that this case is not @ugdlwith the cases cited
abovebecause, herd,is theplaintiff, rather than thdefendantwhoseeks a stay of
proceedings. Generally speaking, “a civil plaintiff has no absolute right to bathemse and
his lawsuit.” Wehling v. Columbia Broadcasting Sy&)8 F.2d 1084, 1088 (5th Cir. 1979ge
also Jones v. B.E“While it may be true that an individual should suffer no penalty for the
assertion of a constitutional right, neither should third parties sued by that intliwltuhave
no apparent interest in the criminal prosecution, be placed at a disadvantagehereby.
However,in accord with the cases cited aboe@,rts have recognized that a stay may be
appropriate to avoid requiring a plaintiff “to choose between his silence anavhistlaso long
as it does not impose undue hardship on the defendafaisling,608 F.2d at 1089. Thus, the
fact that Mr. DeAtley is a plaintiff, rather than a defendant, is of little importnasga stay is
otherwise warranted.

In determining whether to stay civil proceedings, courts balance the burdeteéging
with both cases simultaneously against the harm toitiileopponent, in this case the

defendants, if a stay were grantetkeJudge Milton Pollack, Presetion at the Transferee
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Judges’ConferencePARALLEL CiviL AND CRIMINAL PROCEEDINGS 129 F.R.D. 201, 203 (1989).
A motion for a stay entails a cabg-case, facspecific inquiry, with courts frequently citing
some combination of six factors in determining whether to enter a civil staye(éxtént to
which the issues in the criminal case overlap with those presented in the @y{d)ake status
of the case, including whether tpkintiff has been indicted; (3) the interests of tiefendants
in proceeding expeditiously weighed against the prejudipéatotiff caused by the delay; (4)
the private interests of and burden on the defendants; (5) the interests of theaodui@$ the
public interestSee Transworld886 F.Supp. at 1139¢ee also In Re Worldcom, Inc. Securities
Litigation, 2002 WL 31729501 (S.D.N.Y. Dec. 5, 200€jity. of Dupage 1997 WL 370194, at
*2; Digital Equip. Corp. v. Curricenterprises 142 F.R.D. 8, 12 (DMass.1991);White v.
Mapco Gas Products Incl116 F.R.D. 498, 502 (E.[Ark. 1987).)
A. Overlap of Issues

The extent of overlap is the “most important factor in ruling on a motion to sEC v.
Nicholas,569 F. Supp. 2d 1065, 1070 (C.D. Cal. 2008) (citing PollasRAREL CiviL AND
CRIMINAL PROCEEDINGS 129 F.R.D. at 203). Defendants do not dispute that the facts of this
case overlap with the criminal case. (Allard Defs. Respldt2;see generallamzowResp.;
EKS&H Resp.) As such this factor weighs heavily in favor of a stay.
B. Status of the Case

Defendants also do not dispute that Plaintiff was criminally indicted. “A s$tayivil
case is most appropriate where a party to the civil case has already been inditteddme
conduct for two reasondirst, the likelihood that a defendant may make incriminating

statements is greatest after an indictment has issued, and second, theepiee ghei@laintiffs in
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the civil case is reduced since the criminal case will likely be quickly resolved @peéedy

Trial Act considerations.”Transworld 866 F.Supp. at 1139 (internal citations omitted). Indeed,
the fact that indictments have been returned is critical because it dictatesebodigtee ofisk

of seltincrimination and the length of potential delay to the civil case.

The strongest case for a stay of discovery in the civil case occurs during a

criminal prosecution after an indictment is returned. The potential for self-

incrimination is greatest during this stage, and the potential harm to civil litigants

arising from delaying them is reduced due to the promise of a fairly quick

resolution of the criminal case under the Speedy Trial Act.

Dresser 628 F.2d at 1375-76.

Numerous courts, including the Southern District of New York inMoeldcomcivil
litigation, have granted civil stays in the pastictment context.in Re Worldcominc., 2002
WL 31729501, at *9Colmar Distributors Inc. v. New York Post Co. |52 F.R.D. 36
(S.D.N.Y.19®8); Midas Intl Corp. v. CV & G Trans. ServicefNo. 87 C 2180, 1987 WL 18916
(N.D.III. Oct. 19, 1987)Fidelity Funding of California v. Reinhald 90 F.R.D. 45, 48
(E.D.N.Y.1997) (staying the civil case against the defendant who was under imdiathie
denying a stay as to his unindicted civitdefendant)Gala Enterprise Inc. v. Hewlett Packard
Co, No. 96 Civ. 4864 (DC), 1996 WL 732636, at *2 (S.D.N.Y. Dec. 20, 1996) (tlietment
requests of a stay of civil proceedings are generally denied”).

The fact that Plaintiff was indicteskveral years ago) October2010, does not dissuade
the court of the importance of this factor. It is undisputed that a trial hastrigreheld in
Plaintiff's criminal case, primarily because the case is currently pendiagpeabefore the

Colorado Supreme CoumrgardingPlaintiff’s attorney’sattempt to withdravas counsel Under

these circumstances, it may well have been necessary for Plaintiff to file #is cas
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notwithstanding the delays in his criminal case, to avoid his claims beindgpéimed by the
statute of limitations. Accordingly, the court finds that tagtor alsowveighs heavily in favor of
a stayof discovery.
C. I nterests of the Parties

As to the thirdand fourth factor, Defendants argue that they would be prejudiced by an
indefinite stay because (1) as time passes, “withesses will become unayaiaimories of
conversations will fade, and documents will be lost and destrdoged, (2) they have an interest
in clearing their names and being free of pending litigation. (Allard.Refsp. at 12.While
theseconcers arenot insignificantthe ourt finds tlesetheyareoutweighed by theotential
prejudicePlaintiff would suffer ifthis action were to proceed, notwithstanding the pending
criminal case.In addition, Defendants’ second concairitl largely be alleviated because the
court declinego stay ruling on Defendants’ motions to dismiss, as discuisgad Accordingly,
this factor also favors a stay.
D. I nterests of the Court

The fifth factor does not weigh strongly either for or against a stay. Goméhkand,
“[t]he Court has a strong interest in keeping litigation moving to conclusion withoutessaey
delay.”In re CFSRelated Securities Fraud Litigatip856 F.Supp.2d 1227, 1241 (N.D. Okla.
2003). On the other hand, resolution of the criminal case may (1) increase theipyossibil
settlement of the civil case, and (2) “may reduce the scope of discovery in tleasevjlas] the
evidence gathered during the criminal prosecution can later be used in theticimil’ac

Transworld 886 F.Supp. at 1140.



E. Public Interest

As to the final faatr, Defendants poirtb two other cases filed by Plaintiff, where
Magistrate Judge Boyd N. Bolanddlieed to stayproceedings becausater alia, “the public
interest in preventing DeAtley from manipulating the judicial system . . . outweigimotantial
difficulties which may result from his assertion in this civil action, which he comrdentéis
Fifth Amendment right.” (Allard Defs. Resp. at 13 (citing Order, Doc. NoD&Atley v.
Keybank Nat'l Ass’nCaseNo. 12¢v-02973PAB-BNB (D. Colo. Oct. 28, 2013hereinafter
“KeybankOrder”). (See als®rder, Doc. No. 43DeAtley v. StuariCase No. 13%v-01140-
REB-BNB (D. Colo. Oct. 28, 2013)ereinafter StuartOrder”)) (declining to grana stay for
substantidy the same reasorasserted in thEeybankOrder).

The court finds that the circumstances presented here are distinguisbabtedse
before Judge Boland KeybankandStuart More specificallyPlaintiff filed theKeybankaction
after KeyBank had commenced a foreclosure action concenrsnigal propertyJudge Boland
decline to grant a stay of pmedings because it was appatéat “Mr. DeAtley[was] engaged
in abusive litigation tactics for the improper purpose of manipulating the judistgmnsyto delay
both Keybank’s attempts to pursue its foreclosure action and the state cprosedution.”
(KeybankOrder at 6.)

Likewise, n theStuartaction, Plaintiffhas alleged that his criminal defense counsel
engaged imalpractice in representifgm in hiscriminal case Judge Boland again found that
Plaintiff was engaged in abusive litigation strategy. More specificalligel@oland noted that
Plaintiff “refused in the state prosecution to procpeaseor retain substituteounsel.” Stuat

Orderat 3.) Further by filing claims of malpractice against his criminal counsel, Plaintiff made
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it “impossible for his current criminal counsel to represent him in the state prosec(8amatt
Order at 3.) As such, Plaintiff was clearly using mmalpractice claims to alter the course of the
criminal proceedings. Accordingly, Judge Boland declined “to facilitateDdAtley’s improper
manipulation of the judicial system” by granting a stag.) (

Unlike in KeyBankandStuart,Defendants haveot shown that Plaintiff is using these
proceedings to stymy his criminal proceedings or any other casteadirDefendantgssentially
point to Judge Boland’s orders in those cases and ask this court to followisuiéver, because
Defendants have failed tiemonstrate that Plaintiff's actiomsthis caseamount to abusive
litigation tactics Judge Boland’s orders KeyBankandStuartare distinguishable. Therefore, in
this case, the final factes neutral.

Altogether, the court finds that a staydi$coveryis warranted.The court finds that
requiring that Plaintiff submit to discovery @sues thawill likely overlap with the criminal
case against himould assuredlyforcea Hobbesian choice of pursuihg claims in this case
and waiving his Fifth Amendment rights against-satfimination, or forfeiting this case in
order to preservhis Fifth Amendment rights. Further, this prejudice to Plaintiff heavily
outweighs any prejudice Defendants would face from dadetiris action until the completion of
the criminal proceedings.

Neverthelessthe court declines to stay briefing or ruling on Defendants’ motions to

dismiss! Defendantsmotions to dismiss all argue that Plaintiff's claims are properlyidised

! Currently pending are “Defendant Zamzow’s Motion to Dismiss Pursuanttd®r€iv. P.
12(b)(6)” (Doc. No. 22, filed Feb. 11, 2014), “The Allard Defendants’ Motion to Dismiss
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under Fed. R. Civ. P. 12(b)(6)ether for failure to state a claim or because the claims are barred
by the statute of limitations. In resolving a motion to dismiss under Rule @R (¢ court’s
review is limited to the four corners of the compldirBeeOxendine241 F.3d 1272, 1276 (10th
Cir. 2001) Indeed, “the cours function on a Rule 12(b)(6) motion is not to weigh potential
evidence that the parties might present at trial, but to assess whether thé'plzontiblaint
alone is legally sufficient to state a claim for which relief may be grantedbbs v. Head Start,
Inc.,336 F.3d 1194, 1201 (10th Cir. 2008ge also Torres v. Ele$78 F. App’x 770, 772 (10th
Cir. 2010) (statute of limitations questions may be resolved under Rule 12(b)(6) nddedds
given in the complaint make it clear that the right sued upon has been exting(cghédh
omitted).

As such, by definitionDefendantsmotions to agsmissrelatesolely tothe sufficiencyof
Plaintiffs’ First Amended Complaintln responsé Plaintiff DeAtley need only argue, through
his attorney thatFirst Amended Complaint’s allegations are sufficient to allow his claims to

proceedjt is unnecessary for Plaifft DeAtleyto submit any testimony or othetterancehat

Pursuant to Fed. R. Civ. P. 12(b)(6) and 9(b)” (Doc. No. 23, filed Feb. 11, 2014), and “EKS&H,
LLLP’s Motion to Dismiss” (Doc. No. 25, filed Feb. 11, 2014).

% The court may also consider facts subject to judicial notice, such as cowanfilesatters of
public record.Van Woundenberg. Gibson211 F.3d 560,568 (10th Cir. 2000).

% The Allard Defendants argue that Plaintiffs have waived their right poneisto the motions to
dismiss because their responses were due on March 4, 2014 and Plaintiffs did not move for, or
receive, an extesion of time to respond. Any future motion for extension of time to respond to
the motions to dismiss would the province of District Judge Raymond P. Moore, as the motions
to dismiss are pending before him. As such, the court does not comment on Wleethigis

have waived their right to respond to the motions to dismiss, other than to note the time
limitation under D.C.COLO.LCivR 7.1(d) for filing a response has expired.
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might implicatea waiver ofhis Fifth Amendment rightsAccordingly, the court findg
unnecessarto stay briefing or ruling on Defendants’ motions to dismiss in order to protect
Plaintiff's Fifth Amendment rights.

Therefore, for the foregoing reasons, it is

ORDERED that Plaintiff DeAtley’s “Motion for StdyDoc. No. 28) is GRANTED in
part and DENIED in part. All discovery in this action is STAYED until further ordé¢he
court and the Scheduling Conference set for April 6, 20#all deadlines related theret@
VACATED. This stay shall not affect the District Court’s ability to rule on Defendants’ motions
to dismissat its discretion.lt is further

ORDERED that, no later than 10 days aftert(i¥) District Court’suling on Defendants’
motions to dismiss or (2) the conclusion of the criminal proceedings against B laimithever
is earlier, the parties shél e a Joint Status Report addressing any continuing need for a stay on
discovery, as well as whether the Scheduling Conference should be reset.

Dated this 27th day of March, 2014.

BY THE COURT:

Eathleen I Tafowa
Tnited States MWagistrate Tudge
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