Geiger et al v. Z-Ultimate Self Defense Studios LLC et al Doc. 117

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 14-cv-00240-REB-NYW

ZACH GEIGER,
ROBERT ABELARDO,
ADAM GOLDSTEIN, and
RYAN KING,

Plaintiffs,
V.

Z-ULTIMATE SELF DEFENSE STUDIOS LLC,
PAUL TAYLOR,

KRIS ESZLINGER,

FRANK LEY,

HANS PROSCH,

MASTERS UNITED 11, LLC,

KATA 7, LLC,

Z-ULTIMATE MARTIAL ARTS SUPPLIES LLC,
Z-ULTIMATE SPECIALIZED ACCOUNTING LLC,
Z-ULTIMATE UNIVERSITY OF MARTIAL ARTS PROFESSIONALS LLC,
Z-ULTIMATE SULF DEFENSE STUDIOS,
MASTERS UNITED | LLC,

MASTERS UNITED 12 LLC,

MASTERS UNITED Il LLC,

MASTERS UNITED V LLC,

Z-ULTIMATE EVENTS LLC,

A L MARTIAL ARTS, INC,,

WLC MANAGEMENT, INC,,

MASTERS UNITED VI LLC,

MASTERS UNITED 8 LLC,

MASTERS UNITED 15 LLC,

UNITED PARTNERS — BROOMFIELD LLC,
UNITED PARTNERS — CENTENNIAL LLC,
UNITED PARTNERS — CHICAGO #4 LLC,
UNITED PARTNERS — COLORADO SPRINGS 1 LLC,
UNITED PARTNERS — DENVER LLC,

UNITED PARTNERS — DENVER SOUTH LLC,
UNITED PARTNERS — FORT COLLINS LLC,
UNITED PARTNERS — GLENVIEW LLC,

UNITED PARTNERS — HIGHLANDS RANCH LLC,
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UNITED PARTNERS — HIGHLANDS RANCH 2 LLC,
UNITED PARTNERS — KANSAS CITY #3 LLC,
UNITED PARTNERS — KANSAS CITY 1 LLC,
UNITED PARTNERS — KANSAS CITY #4 LLC,
UNITED PARTNERS — KEN CARYLE LLC,

UNITED PARTNERS - LAFAYETTE LLC,

UNITED PARTNERS — LAKEWOOD LLC,

UNITED PARTNERS - LEAWOOD LLC,

UNITED PARTNERS — LITTLETON LLC,

UNITED PARTNERS — LONGMONT LLC,

UNITED PARTNERS — OLATHE LLC,

UNITED PARTNERS — OVERLAND PARK NORTH LLC,
UNITED PARTNERS — OVERLAND PARK SOUTH LLC,
UNITED PARTNERS - PARKER LLC,

UNITED PARTNERS — SKOKIE LLC,

UNITED PARTNERS — SMOKEY HILL LLC,
UNITED PARTNERS — THORNTON LLC,

UNITED PARTNERS — WEST ARVADA LLC,
UNITED PARTNERS — WESTMINSTER LLC,
UNITED PARTNERS — WHEAT RIDGE LLC,
Z-ULTIMATE COLORADO SPRINGS,

Z-ULTIMATE DENVER,

Z-ULTIMATE HIGHLANDS RANCH EAST,
Z-ULTIMATE PARKER,

Z-ULTIMATE SMOKEY HILLS, and

WILLIAM CLARK,

Defendants.

ORDER REGARDING PLAINTIFFS’ RENEWED MOTION TO COMPEL
DISCOVERY, SECOND MOTION TO CO MPEL DISCOVERY, AND MOTION FOR
SANCTIONS AND CONTEMPT OF COURT

Magistrate Judge Nina Y. Wang
This matter is before the court on Pi#fis Zach Geiger, Robert Abelardo, Adam

Goldstein, and Ryan King’'s Renewed MotionGompel Discovery, Second Motion to Compel



Discovery, and Motion for Sanctionsic&a Contempt of Court (the “Motion™). [#68, filed
September 26, 2014]. The Motion was referretht® Magistrate Judgpursuant to the Order
Referring Case dated January 29, 2014 [#4] anasorendum dated September 29, 2014 [#69].
This court has carefully considered the Mot@amd related briefing, the entire case file, the
comments offered by the Parties during the M&,ch015 Motion Hearing, as well as applicable
case law. For the following reasons, the Moi®GRANTED in part and DENIED in part.
BACKGROUND AND PROCEDURAL HISTORY

Plaintiffs, martial arts instructors fornierassociated with Defendants, filed their
Complaint on January 28, 2014 on behalf of thévweseand other allegedisimilarly situated
individuals seeking back pay and other damadiegedly owed under the Fair Labor Standards
Act (“FLSA"), 29 U.S.C. § 201et seq [#1]? On February 5, 2014, Plaintiffs amended their
Complaint to raise six claims for relief: (1) declaration that the plaintiffs are “classified
employees under state and federal law”; (2) fotation of the FLSA by failing to pay wages at
least equal to the minimum wage plus overticoenpensation; (3) for fraud in classifying the
plaintiffs as independent coattors rather than employees; (4) for negligent misrepresentation
based on the independent contradiassification; (5) for civil conspiracy to improperly classify
the plaintiffs as independent contractors; andtiggpierce the corporate veil based on alter ego
and undercapitalization. [#22].

An explanation of Defendants’ corporate sture is helpful for supplying context to the

! While filed as a single motiorPlaintiffs arguments actuallynvolve different categories of
documents, subject to different obligations,saggested by the title of the Motion. The court
will discuss each of the categories below.

? Plaintiffs and those who shared their positheld the title of “Chief Instructor.”
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pending motion. In September 2010, a numbethef individual Defadants severed their
relationship with United Studios of Self Defense, Inc. and formed Z-Ultimate Self Defense
Studios, LLC (“Z-Ultimate”), which is the licensof the Z-Ultimate name. Z-Ultimate studios
are independently owned and operated and a signifnumber of them were formed as United
Partner limited liability companiesypically identified by location ofhe studio. [#49-1 at  7].
Each United Partner entity is responsifide paying the instructors it employslid]at § 19].
Defendants Eszlinger, ProscmdaClark hold ownership interests several studios through the
use of limited liability companies organizes “Masters United [nuber] LLC,” which are
organized by state. [#49 at 2]. Defendantsasgnt that Z-Ultimate is not a parent company to
the Masters United entities oretitunited Partner entities, does not employ martial arts instructors
or keep records, and does not retgraire, schedule for work, supése, fire, or pay instructors.
[1d.]

Defendants filed an Answeo the Amended Complaint dRebruary 28, 2014. [#25].
Plaintiffs filed an Unopposed Motion to Disgse Masters United X, Inc. on June 24, 2014, which
District Judge Blackburn granted the same dg481, #32]. On July 8, 2014, Magistrate Judge
Boland held a Scheduling Conference at whiclotiered the Parties to complete discovery by
January 9, 2015 and file dispositive tioas by February 9, 2015. [#36, #37].

On July 29, 2014, Plaintiffs filed their “Firsfotion to Compel Discovery” taking issue
with Defendants’ responses tadrrogatories 1-4 and Requests for Production 1-10. [#43]. On
August 5, 2014, Plaintiffs filed a “First Mion for Joinder of Additional Z-Ultimate
Defendants,” seeking leave to join an additiddtkentities as Z-Ultimate Enterprise Defendants.

[#46]. On August 20, 2014, Plairfsffiled a Motion for Temporary Restraining Order and Order



for Spoliation Sanctions, seeking entry of defawtalternatively, an adverse jury instruction on

the basis that certain Z-Ultimate Profit and Loss Statements were altered prior to being produced
during the discovery process#5P] Defendants filed a Response to that Motion the same day.
[#54]. Judge Blackburn deniedaitiffs’ request for a temponamrestraining order [#57] and
referred the issue of spdiian to Judge Boland. [#59].

On August 21, 2014, Judge Boland held atidto Hearing on Plaintiffs’ Motion to
Compel and Motion for Joinder. He granted Riéfis’ Motion to Compel to require (1) “full
answers to Interrogatories 8ch4,” and (2) “production of alocuments responsive to Requests
for Production 1, 2, 3, 4, 5, 6, 7, 8, and 9,” toppeduced on or before September 5, 2014; and
he awarded Plaintiffs their reasonable expemsegrred in submittinghe Motion to Compel.
[#56]. He also granted Plaiffts Motion to Join, thereby increasing the total number of named
Defendants in this action to 136[Id.] Plaintiffs filed a Motion for Conditional Collective
Action Certification and NoticA&pproval on August 27, 2014. [#62Pudge Blackburn granted
that Motion for Conditional Collective Actio@ertification on March 10, 2015 [#110], and on
March 30, 2015, Defendants filed a List @hief Instructors from March 20, 20f1o the
present. [#113].

On September 26, 2014, Plaintiffs filed the pending Motion. [#68]. The Original

% Hereafter, until further qudied, the Defendants named priwr the court’s Order Granting
Plaintiffs’ Motion for Joinder will be refeed to as the “Original Defendants.”

* Judge Blackburn denied Plaintiffs’ Motion feiquitable Tolling [#111], and determined that
Plaintiffs could provide Notie of Collective Action Lawsuito persons employed as Chief
Instructors from March 10, 2011 to the present.

® The Parties also filed a StatReport on March 26, 2015, indicatitizat they are still awaiting
the court to set deadlines for tremainder of discovery in thesa [#112]. Withthe issuance
of this Order, the court has set a further discovery conference.
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Defendants filed a Response on October 17, 2014 (“Response”) [#83], and Plaintiffs filed their
Reply on October 31, 2014. [#84].

On October 3, 2014, Judge Boland held aidentiary hearing on Plaintiffs’ Motion for
Spoliation Sanctions, took the motion under adwiset, and instructed the Parties to submit
written closing arguments. On November 2814, Judge Boland gradte¢he Motion, finding
that the “evidence clearly establishes” that refit and Loss Statements were altered in bad
faith. The court found, however, that the resultingjytice to Plaintiff was slight because either
the information was available elsewhere or thabptive value of the evidence was not great, and
therefore sanctioned Defendantstire form of payment for Plaintiffs’ reasonable expenses
incurred in connection with éhdespoiled discovery. [#85].

On December 10, 2014, Judge Boland held a Status Conference at which he vacated the
deadlines for completing discovery, filing dispositive motions, and disclosing expert witnesses,
ordered the Parties to file a status repoithiw ten days of a ruling by Judge Blackburn on
Plaintiffs’ Motion for Conditional Collective Action Certification, @mrdered the Parties to file
a motion by December 18, 2014 to vacate anddset the Trial Preparation Conference and
Final Pretrial Conference and trig#96]. The Parties filed éhMotion to Vacate on December
18 [#101], which is currently pending.

On February 9, 2015, this action was reassigto the undersigned Magistrate Judge.
[#107]. On March 2, 2015, | helhearing on the pending Motitimat extended approximately
three hours. | took the Motion under advisemamd ordered Mr. Francis, defense counsel, to
provide a Notice of Representation identifying redimed Parties whom he represents. [#108].

On March 6, 2015, counsel submitted that NotiE0P], which indicates that of the 122 named



Defendants, counsel of record represent$ 99.

In their Motion, Plaintiffs’ arguments ne&er around three categories of discovery
requests: (1) the discovery requests that were subject to Judge Boland’s August 21 Order [#56];
(2) discovery requests that were due just mptm the filing of the instant Motion; and (3)

discovery requests and subpoenaat tivere due just after thiling of the instant Motion

® Mr. Francis and his co-counsel, Mr. Glemmte in their Notice ofRepresentation that
“numerous of these entities have been closadearged into other entities.” [#109]. According
to the Notice, defense counsel do not repreten following 23 Defendants: United Partners-
Layton LLC d/b/a Z-Ultimate Self Defense Studios is a Utah limited liability company; United
Partners-Sandy LLC d/b/a Z-Ultimate Self DefeSd¢edios is a Utah limited liability company;
United Partners-South Jordan LL@b/a Z-Ultimate Self Defense Studios is a Utah limited
liability company; United Partners-South Ogden Ldt/a Z-Ultimate Self Defense Studios is a
Utah limited liability company; United Partners-Utah LLdIb/a Z-Ultimate Self Defense
Studios is a Utah limited liability company; United Partners-West Jordand/b/@ Z-Ultimate
Self Defense Studios is a Utah limited liglgilcompany; United Partners-Anaheim Hills LLC
d/b/a Z-Ultimate Self Defense Studios is a Cafifarimited liability company; United Partners-
Branford LLC d/b/a Z-Ultimate Self Defense Studios is a California limited liability company;
United-Partners-Campus LL@/b/a Z-Ultimate Self Defense Studios is a California limited
liability company; United Partners-Clairemont LldZb/a Z-Ultimate Self Defense Studios is a
California limited liability compny; United Partners-Corona LLdZb/a Z-Ultimate Self Defense
Studios is a California limited liability company; United Partners-Danville Ld/6/a Z-
Ultimate Self Defense Studios is a Californiaited liability company; United Partners-Dublin
LLC d/b/a Z-Ultimate Self Defense Studios is a fafia limited liability company; United
Partners-Encino LLQd/b/a Z-Ultimate Self Diense Studios is a California limited liability
company; United Partners-Hacienda Heights Ld/6/a Z-Ultimate Self Defense Studios is a
California limited liability company; United Pamrs-Layton LLC d/b/a Z-Ultimate Self Defense
Studios is a California limited liability compg; United Partners-Mira Mesa LLC d/b/a Z-
Ultimate Self Defense Studios is a Californiaited liability company; United Partners-Point
Loma LLC d/b/a Z-Ultimate Self Defense Studissa California limited liability company;
United Partners-Portola Hills LLC d/b/a Z-UltireaSelf Defense Studios is a California limited
liability company; United Partners-San Mateo Liddb/a Z-Ultimate Self Defense Studios is a
California limited liability company; United P@mers-South Ogden LLC blla Z-Ultimate Self
Defense Studios is a California limited liabiltgmpany; United Partners-Tierrasanta LLC d/b/a
Z-Ultimate Self Defense Studios is a Califortiraited liability company; and United Partners-
Vista LLC (the “Unrepresented Defendants”)To date, no counsel has entered his or her
appearance on behalf of theserepresented Defendants.
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(“September 28 Discovery”). At the March 2 hearintpe court entertained argument on all
three categories of documents, because Defemdasponded to arguments related to the third
category [#83, at 13-14] and Plaifs then replied [#84].

Having now set out the framework of the arst discovery disputeshe court turns to
their disposition.

ANALYSIS

A. UnrepresentedDefendants

As an initial matter, the docket for thistian indicates that the corporate Defendants
joined pursuant to the August 21 Order have lbeen served and no attorney has entered an
appearance on their behalf. A corporation cannot agpease See Rowland v. Cal. Men's
Colony, Unit Il Men's Advisory Counci§06 U.S. 194, 201-03 (1993)See also Harrison V.
Wahatoyas, L.L.C253 F.3d 552, 556 (10th Cir. 2001) (expiag that a corporation may only
“appear in court throughn attorney and not through a ndtemey corporate officer appearing
pro se.”). To the extent MErancis and Mr. Glenn representfBedants for which they have not
entered an appearance, they are directed to do so. As for the Unrepresented Defendants, there is

no indication that Plaintiffs have properly sedvany of these Unrepresented Defendants even

’ Prior to the hearing, Plaintiffs hand-delive@diotebook of exhibits t6hambers for the court

to consider that included both documents produnediscovery as well as summary exhibits.
While Plaintiffs’ counsel certainlintended to be helpful, sone# the documents included in the
notebook were not exhibits to thderlying motion. Plaintiffs alsdid not seek leave of court

to supplement their papers with these additional documents, or the Power Point presentation
offered at the hearing which, in certain instancefers to these extraneous exhibits, and it is
unclear when Defendants were provided notitat these documents would be part of the
motions hearing. There is no argument thateéhéscuments were unavailable to Plaintiffs
during the briefing on this instant Motion. céordingly, the court will not consider any
document that was not submitted as an exhibit to the filed motion papers, as they are not properly
before the court.



after Defendants’ Notice of Representatioledi on March 6, 2015. [#1D9 Plaintiffs are
instructed to effect proper service no latkan April 15, 2015, so that such Unrepresented
Defendants may enter this action anspend to Plaintiffs’ Amended ComplafhtTo the extent
Plaintiffs fail to file the appropriate returns of service with the Clerk’'s Office by that date,
Plaintiffs are ordered tohsw cause why such Unrepresented Defendants should not be
dismissed for lack of proper service under Ri(l@) of the Federal Ruseof Civil Procedure.
B. Outstanding Discovery

As the Parties in this matter are well aware, Federal Rule of Civil Procedure 26(b)(1)
authorizes discovery of “any nonpiteged matter that is relevatat any party's claim or defense-
-including the existence, description, nature, custody, condition, and location of any documents
or other tangible things and the identity andaliion of persons who know of any discoverable
matter.” This Rule permits “party-controlledliscovery “regarding annon-privileged matter
that is relevant to the claim or defenseanly party” and “courpermitted” discovery upon a
showing of good cause of “any matter relevarthtosubject matter involved in the actiom’re
Cooper Tire & Rubber Co0.568 F.3d 1180, 1188 (10th Cir. 2009)Relevancy is broadly
construed, and a request for discovery shouldobsidered if there is “any possibility” that the
information sought may be relevantttee claim or defense of any partggee, e.g.Sheldon v.
Vermonty 204 F.R.D. 679, 689-90 (D. Kan. 2001).

However, all discovery is subject to tipeoportionality limitations imposed by Rule
26(b)(2)(C). SeeFed. R. Civ. P. 26(b)(1). Therefore, Vehthe court may order discovery of any

matter relevant to the issu@svolved inthe action, it mustlimit the frequency or extent of

8 Hereafter, | refer to the Original Defemis and those whom defense counsel purport to
represent as “Defendants”| athers | refer to as tH&nrepresented Defendants.”
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discovery” under certainircumstances. Fed. R. Civ. P. 268)(C)(i)-(iii) (emphasis added). It

is incumbent upon the court to consider how mdidtovery is reasonable in a given case in
light of the claims and defees asserted, the significance thie discovery sought to the
propounding party, and the costs dnaden to the producing partysee id. The Federal Rules

of Civil Procedure also permit a court to restoctpreclude discovery vem justice requires in
order to protect a party or person fronmayance, embarrassment, oppression, or undue burden
or expense SeeFed. R. Civ. P. 26(c).

“When the discovery sought appears relevt, party resisting thdiscovery has the
burden to establish thadk of relevancy by deomstrating that the regsted discovery (1) does
not come within the scope of relevance asrgfiunder Fed. R. Civ. P. 26(b)(1), or (2) is of
such marginal relevance that the potentiatm occasioned by discovery would outweigh the
ordinary presumption in favor of broad disclosur&impson v. Univ. of Colo220 F.R.D. 354,
359 (D. Colo. 2004) (citations omittedIn moving to compel fuhter answers, the burden is on
the proponent of additional discovery to provattthe opposing party’s answers are incomplete.
Bayview Loan Servicing, LLC v. Bolgrizb9 F.R.D. 516, 518 (D. Colo. 2009) (citibgiflon,

Inc. v. Allied Chemical Corp.534 F.2d 221 (10th Cir. 1976) (“appellees had the burden of
proving the answer to their interrogatory wiadeed incomplete”). The Advisory Committee
Note to the 2000 Amendment to R@6(b)(1) directs courts tmvolve themselves in discovery
disputes to determine whether discovery is relet@ttie parties’ claims or defenses, and if not,
to determine whether “good cause &i®r authorizing it so long asis relevant to the subject

matter of the action.”
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1. Renewed Motion to Compel

Judge Boland ordered (1) full answers tietrogatories 3 and 4nd (2) production of all
documents responsive to Requests for Produdtjéh 3, 4, 5, 6, 7, 8, and 9. [#56, the “August
21, 2014 Order”]. Defendants were required to produce these answers and documents on or
before September 5, 2014.

Plaintiffs assert that following théugust 21, 2014 Order, they discovered new
information demonstrating that Defendants’p@sse to Interrogatory 1 is incomplete, and ask
the court to revisit their Motion to Compel as to this Interrogatory. Plaintiffs further assert that
Defendants have failed to comphyth the August 212014 Order as to Integatories 3 and 4,
and Requests for Production 2, 3, 4, 5, 6, 7, andD8&fendants argue that they have complied
with the August 21, 2014 Order toettbest of their ability and & Plaintiffs are abusing the
discovery process.

Interrogatory No. 1 asked Defendants to “[ijJdengifand list the name, address,
telephone and email contact information for any bookkeeper or accountant who has performed
work for a Z-Ultimate entity, includg which entity they worked foand for what time period.”
Originally, Defendants responded by identifyiileidi Applehans; Shvonne Avalos; Annette
Gomez; Niza Guerrero; Molly Ashworth; JordRenman; James Herzog; Bill Sampson; Chris
Diaz; Todd Aimer; David Lloyd;Dennis Brookman; Mike Millad; Alen Babyan; and Juan
Flores. [#68-1 at 16-17].

Plaintiffs claim that subsequent investiga has revealed Defenats hid or withheld

identities of bookkeepers and accountants. de@port, Plaintiffs relyon deposition testimony

® These page numbers refer to the ECF pagebeus assigned after filing, as the individual
exhibits were filed collectivglin one larger exhibit.
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given in a different matter by Shavonne Avalos, a bookkeeper for an accounting company owned
and operated by Defendant Eszlinger. [#68 at 3-4]. Defendants respond that they provided the
names and addresses of the bookkeepers and accountants for all of the Defendants, including the
recently hired Debbie Nash, that the court already ruled that their response was sufficient, and
that Ms. Avalos’s two-year old testimony doest identify the name of another bookkeeper.

[#83 at 4]. In addition, Defendants affirmativelypresent to the court in their paper that “There

are no other bookkeepers.ld]

A review of the cited testimony does naofpport Plaintiffs’ argument that Ms. Avalos
“stated that Defendants use separate bookkeeparszounts for their Masters United entities, as
well as for some of their other supporting bess entities.” [#68 at; #68-1]. Rather, Ms.
Avalos testified that she did not do accountingaioy other Z-Ultimate or Kris Eszlinger related
entities, other than Black Ink. [#68-1, at 390; 65:21-25; 76:23-77:11] In addition, this
testimony was taken of Ms. Avalos in 2012 in a défe matter, and it isnclear to this court
whether Ms. Avalos was ever asked about the specific Defendants named in this ddtjon. [
Plaintiffs’ arguments amount to an assumptibat there must be m® bookkeepers, but the
record before the court does not currently supgoraffirmative finding tht there are additional
bookkeepers. Therefore, Plaintiffs’ Motion witkspect to Interrogatory No. 1 is denied.

In reaching this determination, hovesy the court expressly relies upon the
representations made by Defendants pursuant to Rule 26(g)(1)(B) of the Federal Rules of Civil
Procedure and defense counsel pursuant to Ri(l®) of the Federal Res of Civil Procedure
and reminds Defendants and defense counsel of their continuing obligations of supplemental

disclosure under Rule 26(e) of the Federal RuleSiwf Procedure. That Rule clearly obligates
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a party who has responded to an Interrogatorgufgplement or correct its response in a timely
manner if the party learns that in some mategapect, the response i€amplete or incorrect,
or the corrective information has not otherwie®n made known duringstiovery. Fed. R. Civ.
P. 26(e)(1). This obl@tion extends to all dhe Defendants represedtby Messrs. Francis and
Glenn.

Interrogatory No. 3 asked Defendants for “any communication or discussion between
any defendant and any employee concerning lnigsuit, any subject in this lawsuit, the
plaintiffs, or their counsl.” The Interrogatory asked Defendamd “provide details of (1) what
was communicated, (2) who comnicated it, (3) to whom was it communicated, and (4) when
this communication took place including amytes evidencing this communication.”

Plaintiffs claim that Defendants have pred “a cursory answer for Defendant Clark,
but no answer whatsoever for any of the othéividual Defendants.” [#68 at 4]. Defendants
respond that the other individual f2adants have not discussed tlaiwsuit or the allegations of
the lawsuit with instructors “because plaintiftounsel has alleged that the defendants have
engaged in witness intighation.” [#83 at 18].

Neither Party appears to have provided thetcaith a copy of either Interrogatory No.
3, or the response thereto, as pErthe motions papers. WhiRlaintiffs cite Ex. D to their
Motion [#68 at 4], that exhibit contains no pesse to Interrogatory &N 3. [#68-1 at 18].
Therefore, the court has nothing to consider wépect to the sufficiency of the response, and
Plaintiffs’ Motion as to Interogatory No. 3 is denied.

Interrogatory No. 4 asked Defendants to “List every entity (“United Partner” or

otherwise) associated with any Defendant #vaployed a Chief Instructor from April 1, 2005
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(including the entities physicalddress, current mailing addresmsail, phone number, and dates
of operation); and fully descrilteeir ownership, management, and relation to any of the named
Defendants.”

Plaintiffs claim that Defendantsevised response to this Interrogatory is contradictory,
and incomplete in the sense that none of émdities list owners oer than Z-Ultimate
Defendants or employees “even when listingithownership at only 50%.” [#68 at 5].
Defendants respond that they subedtdetailed supplemental respea to this Interrogatory as
well as to Interrogatory No. 5 listing every feadant that employed @hief Instructor along
with the accompanying physical address, curmneailing address, email, telephone number, and
dates of operation. [#83 at 5-6]. Defendantsasgmt that a number eftities are no longer in
operation and those studios have closed, andliheg disclosed the owners of the 110 entities
including names and addresses of investors #sag@perating agreements for the entitidsl. |
(citing #83-2 and #83-3)].

In reviewing Defendants’ Supplemental RespartsePlaintiffs’ Interrogatory No. 4, it is
clear that the responses are incomplete, in ntasgs, even for entities that are represented by
Defendants. [#68-1 at 25]. For example, asrfffs point out, Defendas identify A L Martial
Arts but do not include a physical address, mgikddress, email, or telephone number. [#68-1
at 28]. Ms. Anita Ronzone is idefi¢id as the Chief Instructorld.] Presumably, Plaintiffs seek
this information in order to identify individualsho might have discovable information about
Defendants’ actions, and who may similarly situated to the nardePlaintiffs. In Defendants’
March 30 submission, Defendants identify 1@Bief Instructors fromMarch 20, 2011 to the

present. [#113]. It is therefore unclear whatrgiral value Plaintiffavould gain from further
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supplementation of the response to Interrogatdoy 4. Nevertheless, the court will order
Plaintiffs to identify no later than April3, 2015 any entity to which it seeks additional
information in response to Interrogatory Mg.and Defendants will hawentil April 24, 2015 to
supplement their Response to Interrogatory No. 4.

Request for Production No. 2sought “Monthly Profit and.oss statements from all Z-
Ultimate entities from 2010 to present date.”

Plaintiffs claim that while Defendants Ve produced documents responsive to this
request for many of the named Defendant entiidaintiffs’ counsel has discovered Z-Ultimate
entities for which Profit and Loss Statements for the relevant time period have not been
produced. [#68 at 5]. SpecificallPlaintiffs’ counsel is aware ébrand new ‘Ultimate Partner’
LLCs as well as ‘Z-Masters Development Grol.LC’ that were formed by Defendants as
recently as August 7 of this year.” [#68 at 5].

Defendants respond simply that they produakdlocuments responsive to this Request.
They argue the examples used by Plaintiffs imdevant to the Request because one entity,
American Bunkai Brothers LLC, operated and closed prior to the formation of Z-Ultimate Self
Defense Studios, LLC; and the other entity, KRrsepower LLC, had a powerboat as its sole
asset and that asset was sold “years ago” as aoéfdfendant Eszlinger’s dorce. [#83at 6].
Furthermore, KE Horsepower LLC was “canceligzhrs ago and was not a Z-Ultimate entity.”
Id.

To the extent they have not been produdkd,court orders Defendants to produce all
monthly profit and loss statemerfts the time period of MarchO, 2011 to the present for all

Defendants, regardless of whether or not the edistill in existence. Under Rule 34 of the
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Federal Rules of Civil Procedure, a party ttes obligation to produce relevant, non-privileged
documents that are in a party’s possessionpdystr control if the party has actual possession,
or has the legal right to adoh the documents on demandache La Poudre Feeds, LLC v. Land
O’Lakes, Inc. 244 F.R.D. 614, 627 (D. Colo. 2007). The court notes that defense counsel
indicated during the hearing that such recdaisdefunct entities may be difficult to find, and
the court cannot compel what does not exSee Smith v. Pizza H2013 WL 1751850, at *3

(D. Colo. Apr. 23, 2013) (J. Boland). NevertledeDefendants must conduct a reasonable, good
faith search for such documents and shall fiee@ification pursuant tRule 26(g) and Rule 34

of the Federal Rules of Civil Procedure, no later than April 24, 2085,thleir production is
complete with respect to Requést Production No. 2, or if it is npstate the reass why it is

not complete and the anfiated date of completion.

Request for Production No. 3sought “Any and all corporate formation documents for
all Z-Ultimate entities, including any investor instructor ownership agreements.”

Plaintiffs claim that while Defendants & produced documents responsive to this
request, Plaintiffs’ counsel has discoveradwly created Z-Ultimate entities for which
responsive information has not been produceds8[at 5]. Defendants did not address this
Request for Production in their Response [#83 adb@] at hearing, defense counsel continued to
suggest that some entities were not in exigesrcwere not relatedAgain, Defendants must
conduct a reasonable, good faith search fbresponsive documents for Defendants, and
produce all documents nada than April 24, 2015.

Request for Production No. 4sought “Any and all documents evincing the formation,

ownership, purpose, function, membership, rubgtaws or governance ofétBoard of Masters,
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Kenpo Lineage Association, and Z-Ultirme®elf Defense Studios, Inc.”

Plaintiffs claim that Defendants have produced no additional documents responsive to
this request other than screbnts from the Kenpo Lineage Asstion’s website that they
produced in response tBlaintiff's first Motion to Compel Defendants respond that they
provided the corporation formation documents for Z-Ultimate Self Defense Studios LLC, and
that they are “unaware of ampcuments relating to the formati, ownership, rules, bylaws or
governance of the Board of Masters or Kenpoehipe Association.” [#83 at 7]. Defendants
represent that the Board of Mastas not an entity. “Master” is the title provided to high
ranking martial artists and those holding thestdletermine which instatiors and students are
qgualified to receive &higher rank. Defendants further represent that the Kenpo Lineage
Association offers periodic seminars “to tedcaditional kenpo techniques to students with
select kenpo masters,” and the screenshaheés only document they have regarding this
Association. Id.

As discussed above, the court takes Defendagpsesentation that there is no additional
material in their custody and conttbht is responsive to this request.

Request for Production No. 5sought “Any and all documen&vincing the pricing of
lessons memberships, martial arts suppliesngrother good, product, or service offered to the
public by any Z-Ultimate entity.”

Plaintiffs claim that while Defendants have produced one document from September
2010 listing pricing (#68-1 at 49, Ex. H “Z-UltimatRate guide”), they “recently sent out an
email with new pricing rates for all studiosesffive September 1, 2014.” [#68 at 6]. This email

from Defendant Ezslinger reads, “PLEAOTE: This Version is 09.01.14FINAL. The Z-
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Ultimate Rate Schedule in the Slayer'zzz Convention Workbook wiEdIEW & TRAINING
PURPOSES ONLYand did NOT have the updatedDIVIDUAL PRIVATE LESSON
BLOCKS prices and savings included.” [#6&&a{citing #68-1 at 552, Ex. | “Rate email”).

Defendants respond that a draftupdated lesson pridist in not relevanto the issues in
this case: misclassification of chief instrust@s independent coattors and minimum wage
and overtime violations. Defendants argue fhrar suggested lessoniging was supplied to
Plaintiffs, and a draft version of any updated ks not relevant toPlaintiffs’ theory of
“Enterprise liability,” conspiracyor piercing the corporate vei[#83 at 8]. Furthermore, Chief
Instructors “were/are free to determine the ipgccharged for lessorend selected their own
hours,” and “were paid exclusiyeby the studio entities which owthe individual martial arts
studios.” Id. Defendants maintain that Chief Ingttors were not employed or paid by Z-
Ultimate Self Defense Studios LLC or the Masters United entiteks. At the hearing, Plaintiffs
argued that the pricing lists, if any, would dentaate control over the Chief Instructors, thereby
being probative as to whether the Chief Instittwere treated as @loyees or independent
contractors. The court notes thliaéfendants did not seem to disptihe existence of such lists,
but the relevance.

Judge Boland already passed on the relewarf Request for Production No. 5, when he
ordered that Defendanfproduce all documents responsigeRequest for Production 5, and |
will not revisit the issue now. Defendants ardered to produce all responsive documents to
this request no later than April 24, 2015.

Request for Production No. 6sought “Any and all documentvincing any licensing

agreement for use of the Z-Ultimate, Board ofskéas, Kenpo Lineage Association or any other
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associated name and payments therefore.”

Plaintiffs claim that Defendants have produced in response, “Marketing and Consulting
Agreements’ for six Z-Ultimate locations that make no mention of or contain a provision for
licensing.” [#68 at 6] (citing #68-1 at 53-58, EX!Management and Consulting Agreements”).
Defendants respond that Z-Ultimate does not execute license agreements with the Defendant
entities, and that the Boaf Masters and Kenpo Lineagesgociation likewise do not hold
written licensing agreements. Defendants assatt‘[tfjhe payments paid to Z-Ultimate and the
Masters United entities are listed on the monghlyfit and loss statements for the studio entities
as well as the profit and loss statements forlimate Self Defense Studios LLC and the Master
United entities which were producedthe Plaintiffs.” [#83 at 9].

Defendants’ position is unavailing. Givenetltontinuing issues with respect to the
monthly profit and loss statements, and the flaat information sought regarding the payments
made to Z-Ultimate and Masters United entitieay be reflected differently on different
documents, Defendants may not circumverg ttourt’'s August 21 Ordewhich explicitly
provided that Defendants wouldgoluce _all documents responsteeRequest for Production No.

6, not simply documents Defendants deemed teulfficient. Defendastare ordered to produce
all responsive documents to tihéxjuest no later than April 24, 2015.

Request for Production No. 7sought “Any insurance policgurporting to cover any Z-
Ultimate entity or any portion of their business, employees, or any property owned, co-owned, or
registered on their behalf.”

Plaintiffs claim that while Defendants produageheral insurance policies for the studios,

policies regarding “several cars and trucks” segyied to Z-Ultimate entities and listed as line
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items on Profit and Loss Statements were notdpced. [#68 at 6]. Defendants respond that
they submitted documents responsive to thiguest, and that the “cars and trucks” Plaintiffs
refer to were sold years ago, Defendants did riatrreopies of the caeled insurance policies
for those vehicles, and the inquirty not relevant. [#83 at 9] Finally, Defendants state the
amount spent on vehicles was disclosed irptioeluction of Profit and Loss Statements for WLC
Management, Inc., and question how an insurance policy for a vahbidkelevant to the
classification of chief instructeras independent contractorslahe failure to pay wagedd. at

10.

The court understands Defendants’ represamsitpursuant to Fed. R. Civ. P. 26(g) to
amount to an assertion that there are no additresponsive documents. [#83 at 9 (“Defendants
produced copies of all insuranpelicies that they have related to businesses, employees or
property.”)] As discussed abow#jdge Boland already considered thsues of relevance in the
context of his August 21 Order.Therefore, Defendants are re@a to file a certification
pursuant to Rule 26(g) and Rule 34 of the FddRetdes of Civil Procedure no later than April
24, 2015 that all responsive documents have been produced.

Request for Production No. 9ought “Any and all documents evincing payments to any
Chief Instructors, including W2 or 1099 infoation for each instructor and weekly payroll
reports for each instructor.”

Plaintiffs claim they have received nofdarmation regarding this Request since the
August 21, 2014 Order. Defense caelmesponds he was advisedhiy clients that two of their
bookkeepers, Shavonne Avalos and Annette Gomez, have no 1099 forms in their possession. He

was further advised that DefemdeClark is unable to locate the 1099 forms for any Colorado
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instructors.  Finally, Defenads state they have producede monthly Profit and Loss
Statements for each United Partremtity and “the QuickBooks elgk registries reflecting all
payments (wages and expenses) tefdhstructors.” [#83 at 3, 10].

The record indicates there are 1099 Formsd, & the hearing, defense counsel conceded
that 1099 Forms reflecting wage information shanet. Defendants further indicate they have
asked their tax preparer, Ron McCarthy, toaobthe 1099 Information. Defendants have an
obligation under the Federal Rs of Evidence to produce pemsive documents within their
possession, custody or control, or that theylegally entitled to obtain such documentache
La Poudre Feeds, LL244 F.R.D. at 627. There is noegtion that Defendants are legally
entitled to obtain their own tax information, anérih is no explanation as to why it has not been
obtained from their tax preparer Defendants’ efforts to daos [#83 at 10]. Defendants are
ordered to produce the tax infaation requested by Request faroduction No. 9 no later than
April 24, 2015.

Sanctions. Plaintiffs contend thaDefendants have violated the discovery process and
failed to comply with the court’s Order, anathhose transgressions mant finding Defendants
in contempt of the August 21, 2014 Order, ddiéion to a multitude of other severe sanctions,
including:

1. Appointing a Discovery Mastetp be paid by Defendants;

2. Entering default judgment that Defendafagded to pay Chief Instructors minimum

wage plus overtime;

3. Entering default judgment that Defendamtisclassified the Chief Instructors;

4. Entering default judgment that the FLSA imposes enterprise liability;
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5. Entering default judgment that Defemtim engaged in civil conspiracy;

6. Entering default judgment that the variddgsiness Entity Defendants are the alter

egos of the Individual Defendants;

7. Entering default judgment that the Indlual Defendants undercapitalized the various

Business Entity Defendants;

8. Entering default judgment that Defendaehgaged in interstate commerce;

9. Entering default judgment that Def#gants do more than $500,000 per year;

10.An award of costs and reasonable attorremsfto Plaintiffs for bringing this motion;

and

11.Imposing monetary penalties sufficientdissuade further discovery violations.

Defendants argue that it would be inappropriate for the court to hold them in contempt.
In the August 21 Order, Judge Boland declinedubject Defendants to a civil penalty beyond
the reasonable expenses and a#tpriees Plaintiffs incurred ioonnection with the despoiled
discovery on the basis that thetaarity to do so lies in civil andriminal contempt and Plaintiffs
did not seek such relief iheir Motion to Compel. [#85].

“Civil as distinguished from criminal contgrnis a sanction to enforce compliance with
an order of the court or to compensate fosses or damages sustained by reason of
noncompliance.” Law v. National Collegite Athletic Ass’n134 F.3d 1438 (10th Cir. 1998)
(quotingMcComb v. Jacksonville Paper C836 U.S. 187, 191 (1949))Criminal contempt is
a crime in the ordinary sense..liiternational Union, United Mie Workers of America v.
Bagwell, 512 U.S. 821, 826 (1994) (quotations ari@tmon omitted). An order requiring a

payment that is neither compensatory nor avaa&ldy complying with the order is essentially a
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criminal penalty aw, 134 F.3d at 1443) and “criminal medties may not be imposed on
someone who has not been afforded the protestihat the Constituth requires of such
criminal proceedings.’'Bagwell 512 U.S. at 826.

The Motion does not specify the naturetltd contempt charge sought, though it does ask
the court to “impose monetary penalties suffitiem dissuade furthediscovery violations,”
which could be interpreted by Defendants eskeng monetary sanctions above the reasonable
“attorneys’ fees and expenses” expressed inldle paragraph of Rule 37(b)(2), and thus a
criminal contempt chargeSee Law134 F.3d at 1444. However, | did not indicate at the March
2 hearing on the Motion that Defendants magligected to a criminal contempt order.

Pursuant to Rule 37(b)(2), the court may sanction a party for its failure to obey a
discovery order. Judge Bold's August 21 Order unequivocallijrects Defendants to produce
all documents responsive to Requests for Produttam 1, 2, 3, 4, 5, 6, 7, 8, and 9 on or before
September 5, 2015. It did not grant Defendantseléave-argue the ralancy of the Requests,
nor substitute their own judgment with respecivttat they were willing to produce. The court
declines to treat Defendants’ failure as comgerof court at thistime, but expressly puts
Defendants on notice that any dooed recalcitrance with engagi in the discoery process in
good faith may lead to more severe sanctioRather, pursuant to Rule 37(b)(2)(C), the court
awards reasonable expenses andratios fees to be paid to @itiffs in connection with the
portion of the instant Motion that réés to the Renewed Motion to Compel. This award is

made jointly and severally against Defendamd ¢heir lawyers. The Parties shall confer to

19To the extent that Plaintiffs’ counsel’s reds do not clearly delineate what efforts were
directed at the Renewed Motion@@mpel, as opposed to the issues first raised in the instant
Motion, Plaintiffs are directed teimply calculate a one-thifgro ratashare of the expenses and
attorney’s fees.
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reach an agreement on the amount of those egpearsl attorney’s fees. No later than May 8,
2015, Plaintiffs shall file a fee applicationanmanner which complies with the requirements of
D.C.COLO.LCIivR 54.3 specifying the amount of #xgenses and attorney’s fees claimed if, by
that date, the Parties have ragreed to the amouwntf the award and/or it has not been fully
satisfied.

2. Motion to Compel Discovery SougBubsequent to Auqust 21 Order

As an initial matter, Plaintiffs’ Motion to Gopel Discovery that came due after the filing
of the instant Motion is premature and soudhtn one perspective, an advisory opinion.
Nevertheless, in an attempt to streamline the resolution of discovery disputes in this case, and
because the Parties discussed these categorgkscoments at the March 2 hearing, the court
will rule on this portion of the Motion instead stfiking it. The Partig are advised, however,

a. Discovery Due September 14, 2014

Plaintiffs state that following the August 21 Order, they propounded additional discovery
requests and served multiple subpoenas, and that Defendants have failed to answer, failed to
provide complete answers, andvbgrovided false answers two interrogatories, one request
for production, and four subpoenas. Defendamtsponses were due September 14, 2014.

Interrogatory No. 5 asked “For every Individual Dafdant (Taylor, Clark, Eszlinger,
Ley, Prosch): List every compg, corporation, partnership, trusganization or other business
entity to which you are a member, belong tchad any part in creating, managing, governing,
controlling, or from which you direly or indirectly have receivegrofits. This includes, but is
not limited to, every Z-Ultimate and Z-Ultimate related entity, every Masters United entity,

every United Partner entity, ery studio or dojo, the Board of Masters, the Kenpo Lineage
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Association, and every entity that provides servioesny of the above. Include every D.B.A. of
such entity, and describe fully its ownegshgovernance, and profitratture, including the
identity of any other investors, members ortpars. If such other investors, members, or
partners are also business entities, identifyrilviduals who are padf, created, manage, or
govern those entities. For every person or busieesty identified in thignterrogatory, include
name, address, phone number, email, yeareztion, and any D.B.A. under which business has
been done.”

Plaintiffs claim that while Defendants q@tuced a list that ingtled the Defendant
entities, they are aware of more than a dozéeraZ-Ultimate entities not included on that list.
Plaintiffs assert that following a conferral, leedants submitted minor amendments to the list
but still failed to provide complete information and state by example that Defendants purportedly
failed to list trusts or partnerships to whitldividual Defendants belong or which they own.
Defendants respond that they have fully answeridititerrogatory to théest of their ability.
They provided a Second Supplemental Responséidtsagvery entity disclosed to counsel [#83-
3]; one entity, of which counsel was unawaresvi@med by Defendant Clarke in August 2014
and has not operated; American Bunkai Brothér€ was disclosed in dcovery responses as
an entity that operated and closed prior to faron of Z-Ultimate Self Defense Studios, LLC in
2010; and KE Horsepower LLC was formed Dgfendant Eszlinger to own a powerboat, was
cancelled several years ago, and was not a Z-bliéirantity. [#83 at 11]. Finally, Defendants
argue that not all of the Ultimate Partnerited are owned or controlled or employ Chief
Instructors. In their Reply, &ihtiffs persist that informain has not been produced regarding

newly discovered entities such as Stonegors LLC, Leopard’'s Paw, and WLC Management

25



Profit and Trust. [#84 at 6] (citingB#-1 at 36, Ex. E, “Bookkeeper Email”).

On its face, Interrogatory No. 5 is overly bdoand fails to articulate any nexus between
the discovery request and the claiasserted in this case. Thenaf, the court daes Plaintiffs
request to compel further responseérerrogatory No. 5 at this time.

Interrogatory No. 6 asks Defendants to identiffevery individual who has been
employed as a Chief Instructor by any United Partner entity or its equivalent at any time since
2005. List the location or locations they workatdand the dates ofdlr employment. Include
their full name, last known address, énaddress, and telephone number.”

Plaintiffs claim the information provided inggonse to this Interrogatory is incomplete,
and could be easily supplemented by the 1098sDlefendants have not produced. Defendants
respond that they have diligently sought to provide the names, addresses, and telephone numbers
for all chief instructors for alentities since 2005, and that ifidacontact information is the
result of many of these instructors &ting to different cities and states.

Plaintiffs’ request for this information appedab have been mootéy Defendants’ filing
of March 30, 2015, identifying all Chief Instrucsoirom March 20, 2011 to the present. [#113].
Given the court’s denial of Plaintiffs’ Motiofor Equitable Tolling [#111], the court finds that
Plaintiffs’ request for information dating bad¢& 2005 is overly broad. Therefore, the court
denies as moot Plaintiffs’ request to compdélrther response taterrogatory No. 6.

Request for Production No. 11seeks “any document that supports your response to any
interrogatory or admission or supports affirmative defense.” [#68 at 9].

Plaintiffs state that Defendants objected ie BRequest as “overlgroad and [in violation

of] the attorney work product privilege,” amepresented that they “have produced over 40,000
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pages of documents and are currently assematidgional documents responsive to this request
including Weekly Performance reports, daynplars, calendars, diaries, telephone records,
copies of checks, spreadsheets reflecting patsrard other documents which will be produced
in short order.” Id. Plaintiffs claim Defadants have produced “some printouts of checks,” but
that “no Weekly Performance reports, day plannesitendars, diaries, ¢elephone records have
been produced, and no respweaslist identifying which doaments might support their
responses or defenses” has been produltedDefendants respond that they provided a Second
Supplemental Response stating that they had peatlall documents that support a response to
an interrogatory or admission or affirmative defe, and that they are unable to locate the
specific items in Plaintiffs Request armli$ unable to produce them. [#83 at 13].

The nature of Plaintiffs reqseis inherently overly broads it seeks any document that
supports a response to any mbgatory or admission or supp®rany affirmative defense,
without regard to importance ofdlevidence to the central issueshis case or whether such
document(s) are cumulative of other evidenSee Jeffryes v. Hartford Life & Accident Ins. Co.
2006 WL 1186493, *2 (D. Colo. May 4, 2006) (citimtjskett v. Wal-Mart Stores, Inc180
F.R.D. 403, 405 (D. Kan. 1998) (holding thatiaterrogatory requiring the responding party to
identify all facts and each and every witness @ocument that suppadtie allegations in the
complaint was overly broad and unduly burdensome on its f&R&gumably, these documents
are being sought through Plaffgi other discovery requestsné the court denies Plaintiffs’
request to compel them pursuémiRequest for Production No. 11.

Subpoenas Duces Tecurwere served on accountants Niza Guerrero, Annete Gomez,

Shavone Avalos, and Heidi Applehans, and objected to by Defendants on the basis of “personal
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rights of privacy of non-party ingors.” Plaintiffs claim thesebjections are identical to the
objection the court rejected ding the August 21 hearing on Plaintiffs’ Motion to Compel.
Defendants did not address tbesibpoenas in their Response.

It is unclear that defense counsel ipresenting these indowals and whether any
documents have been produced. Neverthelesspthe@iate course of aotn is not this instant
Motion directed at Defendants, baitMotion to Compel directed #te individuals to whom the
subpoenas were served.

b. Discovery Due September 28, 2014

Plaintiffs listed the following discovery regsts in their Motion as items that would
come due following théling of the Motion.

Interrogatory No. 7 asks Defendants to “List any |lgapplied for or received by any
Defendant or group of Defendarfrom 2009 forward, including when the loan was applied for,
the name and address of the lending entity, ahgrgiarties to the loan, and the amount applied
for and received.”

Defendants respond that theylyucomplied with this Intemgatory. They responded to
Plaintiffs that Masters Unite@ntities have brokered loans to various United Partners LLC
entities, but the loawere not memorialized in wingy. Defendantalso provided:

In 2012, Z-Ultimate Martial Arts Supplies LL&pplied for a loan with the Small

Business Administration through PacifPremier Bank, 17901 Von Karman Ave

#1200, Irvine, CA (949) 864-8000 for $500,000 which was guaranteed by Paul

Taylor, Hans Prosch, and William Clark. In 2011, Z-Ultimate Martial Supplies

LLC obtained a credit card merchadivance through DB Squared, Inc. 6720 Fort

Dent Way Ste 230, Seattle WA 98188. Tipearantors of this loan were Z-

Ultimate Self Defense Studios LLC andWtimate Martial Arts Supplies, LLC.

This loan was replaced by a short telman from the Hickman Family Trust

which was paid off in 2013. The currelaan has a balance of approximately

$180,000 with Mulligan Funding 4619 Viewridge Ave, San Diego, CA 92123
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(858) 427-0020.

[#83 at 14] (citing 83-4). Plaintiffs argue iheir Reply that Defendants failed to respond
regarding all entities, and that “[ijn the altdr®&Ls Defendants list automobile expenses of
thousands of dollars per month... These areebed to be loans through Belco Credit Union.
Further, Defendant Clark’'s home was purchased®010 and is believed to be mortgaged
through Chase.” [#84 at 6].

Again, on its face, this Interrogatory failslie sufficiently tailored to the claims at issue
in this case. For example, it is unclear hoe mmortgage for an individual Defendant’s home is
at all relevant to the central issue of whetheairRiffs were employees, rather than independent
contractors, who have wageahs under the FLSA. Thereforthe court denies Plaintiffs’
request to compel furth@roduction in response to Reest for Production No. 11.

Request for Production No. 12seeks “all emails or other COMMUNICATIONS
between Defendant William Clark and Hekpplehans from February 1, 2014 forward.”

Defendants state in their Response thay thave produced “akmail communications
which have been located.” [#83 at 13]. Ridis argue in theirReply that Defendants’
originally promised to forward levant text messages as well, and have not done so. [#84 at 7].

The court hereby orders Defendants to prodrag@es of all relevat text messages no
later than April 24, 2015.

Request for Production No. 13seeks “all emails or other COMMUNICATIONS to or
from Defendant Clark referring to: Profit aass statements, ‘QuickBooks’ files, and any
financial records for any Defendant, inclugl COMMUNICATIONS to or from Attorney

Thomas Francis from May 1, 2014 forward.”
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Defendants object in their Response on the basis of attorney clvalgger and attorney

work product privileges, and state that notsif#inding the objection, ¢y have produced all

documents responsive to this Request that they al#ecto locate. [#83 at 14]. Plaintiffs do not

argue that they should be entitled to privilegedhmunications, but argue simply that they have

not received relevant text megea from Defendants. [#84 at 7].

Plaintiffs’ arguments related to this Regtudor Production No. 13as set forth in the

Motion and the Reply, are far froolear. Based on ¢hundeveloped record before it, the court

finds no ground to conclude that any documems being withheld imperly, and therefore,

the court denies Plaintiffs’ Motioas to this Request.

CONCLUSION

For the reasons set forth herein, IT IS ORDERED:

(1)

)

3)

(4)

Plaintiffs’ Renewed Motion to Compddiscovery, Second Motion to Compel
Discovery, and Motion for Sanctions afntempt of Court is GRANTED IN
PART, and DENIED IN PART;

Plaintiffs shall produce documents orelé no later than April 24, 2015, or certify
by that date, that additional reent documents cannot be found,;

No later than May 8, 2015, Plaintiffs shaléfa fee application in a manner which
complies with the requireemts of D.C.COLO.LCivR4.3 specifying the amount
of the expenses and attorney’s feesnot if, by that date, the Parties have not
agreed to the amount ofglaward and/or it has nbéen fully satisfied; and

A further Scheduling Conference istser May 18, 2015 at 10:00 a.m. in
Courtroom C-205 in the Byron G. RogdisS. Courthouse, 1929 Stout Street,
Denver, Colorado 80205. A proposed lieit Scheduling Order is due no later
than seven (7) days prior tbat Conference. Inddition, the Parties should be
prepared to address amutstanding discovery, inalling but not limited to
Plaintiffs’ Motion for Sanctions [#114].
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The Parties are further directed that befdnegf any additional discovery motions, the Parties
should jointly contact Chambers and engagetalexonference wheredlcourt and the Parties

can discuss the outstanding issuesrgadhe filing of any written motion.

DATED: April 9, 2015 BY THE COURT:

s/NinaY. Wang
UnitedStatedMagistrateJudge
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