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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
LEWIS T. BABCOCK, JUDGE
Civil Case No. 14-cv-00246-LTB-MJW
ROBIN DILLON,

Plaintiff,
V.

AUTO-OWNERS INSURANCE COMPANY,

Defendant.

ORDER

This matter is before me on the partiegilss motions for summary judgment; specifically:
1) Plaintiff's Motion for Partial Summadudgment filed by Plaintiff, Robin Dillorboc #3§, and
2) Defendant’'s Motion for Summary Judgment filed by Defendant, Auto-Owners Insurance
Company (“Auto-Owners”)Doc #4Q. Oral arguments would not materially assist me in my
determination of these motions. After consideratibtine parties’ briefs and attachments, and for
the reason stated, | DENY the relief requested in both motions.

I. Background

On July 1, 2009, Plaintiff was driving a dasured by Auto-Owners under Policy No. 47-
082-704-00 (the “Policy”). Plaintiff was stoppedtraffic when she was rear-ended by a vehicle
driven by Carlos Navarro. Mr. Navarro claimstine hit Plaintiff after making an abrupt lane
change when another driver, Alan Garcia, cutdiifiby pulling into his lane. Plaintiff alleges that

she sustained serious injuries from the accident.
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In early 2010, Auto-Owners sought reimbursenfigmh Mr. Navarro and Mr. Garcia for the
value of the damaged vehicle driven by Plaintiff. This subrogation action was resolved through
arbitration, on June 24, 2010, after the referee determined that Mr. Navarro (via his insurance
carrier) was liable for 100% of the property damage.

Plaintiff subsequently filed suit against bddr. Navarro and Mr. Garciaon March 11, 2011.
She ultimately settled with Mr. Navarro’s insu(Earmers Insurance Company) for $50,000, which
was the coverage limits of his automobile liabilitgurance policy. Plaintiff also settled with Mr.
Garcia’s insurer (State Farm Insurance Comgpéor $7,500. The coverage limits of Mr. Garcia’s
liability policy was $50,000.

Plaintiff then made a claim for the limit tie under-insured motorists (“UIM”) coverage
—under the Policy here, issued on the cams®edriving — in the amount of $500,000 on December
27, 2012. After evaluating the claim, Auto-Osva conveyed a compromise/ settlement offer of
$10,000 on July 31, 2013. Plaintiff did not accept this offer.

Thereatfter, on December 30, 2013, Plaintiff filed action against Auto-Owners in Boulder
County District Court. The case was subsequently removed to this Court, pursuant to 42 U.S.C.
81441(a), based on original jurisdiction und®8 U.S.C. § 1332(a) because the amount in
controversy exceeds $75,000 and there is diversititinénship between the parties. The claims
raised by Plaintiff against Auto-Owners are f@reach of Insurance Contract and Statutory Bad
Faith Breach in Violation of Colo. Re$tat. §10-3-1115 & §10-3-1116, based on “unreasonable
delay and for lack of any reasonable basis for agnj@laintiff's] claim.” [Docs #1 & #46] Plaintiff
has filed this motion for partial summary judgrhenwhich she seek rulings limiting Auto-Owners’

legal arguments. Auto-Owners’ motion seeks summary judgment in its favor.



[I. Standard of Review

The purpose of a summary judgment motion uk@ekR.Civ.P. 56 is to assess whether trial
is necessaryWhite v. York Int'l Corp.45 F.3d 357, 360 (10th Cit995). Fed.R.Civ.P. 56(c)
provides that summary judgment shall be granted if the pleadings, depositions, answers to
interrogatories, admissions, or affidavits show thete is no genuine issue of material fact and the
moving party is entitled to judgment as a matielaw. The non-moving party has the burden of
showing that there are issues oftenel fact to be determinedelotex Corp. v. Catretd77 U.S.
317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

A party seeking summary judgment bearsittitgal responsibility of informing the court
of the basis for its motion, and identifying those portions of the pleadings, depositions,
interrogatories, and admissions on file together with affidavits, if any, which it believes
demonstrate the absence of genuine issues forltfiat 323Mares v. ConAgra Poultry Co., Inc.
971 F.2d 492, 494 (10th Cir. 1992)nce a properly supported summary judgment motion is made,
the opposing party must respond with specific fauswng the existence of a genuine factual issue
to be tried. Otteson v. United State822 F.2d 516, 519 (10th Cir. 1980); Fed.R.Civ.P. 56(e). A
dispute is “genuine” if the issue could be resolved in favor of either pitagsushita Electric
Industrial Co., Ltd. v. Zenith Radio Corpl75 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1986);Farthing v. City of Shawne8&9 F.3d 1131, 1135 (10th Cir. 1994). A fact is “material” if
it might reasonably affectéhoutcome of the cas@nderson v. Liberty Lobby, Inet77 U.S. 242,
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

The fact that the parties have filed cross-motions for summary judgment does not

necessarily indicate that summary judgment is proee Atlantic Richfield Co. v. Farm Credit



Bank of Wichita226 F.3d 1138, 1148 (10th Cir. 2008ames Barlow Family Ltd. Partnership v.
David M. Munson, In¢.132 F.3d 1316, 1319 (10th Cir. 1997). Cross-motions for summary
judgment are to be treated separately as theldehone does not require the grant of another.
Buell Cabinet Co. v. Suddyté08 F.2d 431, 433 (10th Cir. 1979).

[ll. Exhaustion of Tortfeasors’ Underlying Liability

The parties’ cross-motions address two substantive issues in this case. | first address
whether Plaintiff is barred from collecting MIbenefits under the Policy, pursuant to Form 79429
which requires that an insured first exhausttideasors’ underlying liability limits before UIM
benefits are triggered.

The applicable language in Form 79429 of the Policy provides, in relevant part, that:

With regard to an underinsured automobile, there is no coverage under this

endorsement until the limits of liability @l bodily injury liability . . . insurance

policies applying to the underinsured automobile and its operator have been

exhausted by payment of judgments or settlements. [Doc #50-1]

Auto-Owners asserts that because she settled with Mr. Garcia for $7500, and his insurance policy
liability limit was $50,000, Plaintiff failed to exhaust the underlying liability as required by the
Policy. And, as such, Auto-Owners maintains thiatentitled to summary judgment on Plaintiff's
claims because she is not entitled to UIM benefits.

As an initial matter, Plaintiff argues that the exhaustion requirement in Form 79429 —which
provides for no UIM coverage “until the limits of lidity of all bodily injury liability . . . insurance
policies applying to the underinsured automobile and its operator have been exhausted” — cannot
be used by Auto-Owners as a defense to cgeerar as a basis falenying Plaintiff's claim,

because it was not a part of or was omitted filoenPolicy. Plaintiff provides the certified copy

of the Policy — provided by Auto-Owners — i does not mention or contain  Form 79429.
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Plaintiff asserts that the “contention that thisriavas a part of the [Blicy covering [Plaintiff] is
strenuously disputed” as the “full [P]olicy comtaino From 79429.” [Doc #47Plaintiff argues
that Auto-Owners is, in essence, improperly seetarrgform the contractPlaintiff also asserts
that Auto-Owners offers no evidence that the indwas aware of its omission, or that it consented
to modifying the Policy to insert Form 79429.

Auto-Owners concedes that “[d]ue to@mderwriting computer glitch” Form 79429 was
not included as one of the “Additional Forms Fas titem” as set forth on the Declarations page
from the Policy. And, “[bJecause Form 79429 waslist¢d on the declarations page, when [Auto-
Owners] compiled the certified copy of the policy, including associated forms, Form 79429 was
not included as part of the certified copfjDoc #40] Although Form 79429 was “inadvertently
omitted,” Auto-Owners contendsahit was included as part tife Policy when it was issued in
January of 2007. Auto-Owners provides an affidavit signed by Betty Kung — the Underwriting
Administrator for Auto-Owners —which avers tHgihe applicable UM/UIM endorsement for the
policy is form 79429 (7-07)” and that:

Despite the fact that the policy comsiUM/UIM coverage of $500,000, due to an

underwriting computer glitch, the UM/UIM endorsement form number was

inadvertently omitted for the declarations page from the policy issued for the
applicable policy term. Therefore, @i Auto-Owners compiled the certified copy

of the policy for purposes of this litigation, the applicable UM/UIM form was

inadvertently omitted. . . . Notwithstamgjthe aforementioned computer glitch, at

the time of the subject collision, form 79429 (7-07) was a part of the policy, as it

was the only UM/UIM endorsement form in use in the State of Colorado during the

relevant time period. [Doc #40-2]

In her second affidavit, Ms. Kung further iodies that because the insured in this case

purchased UM/UIM coverage as part of its automobile insurance policy, “coverage Form 79429

was added to the policy, and appears in the Dettobens section as an ‘Additional Form’ associated



with the policy.” Furthermore, “[ijn accordance with [Auto-Owners] policies and procedures, when
an insured purchases a new policy, [Auto-Ownsgsls the insured a complete copy of the policy,
including associated forms and endorsements.” [Doc #50-1]

Based on this record, it is clearly disputeldether Form 79429 was included with and/or
part of the Policy either at the time is was isku at the time of the ac@nt. Because an issue
of material fact is in dispute, summary judgm in favor of Auto-Owners is precluded on this
basis. See Otteson v. U.S., supf&2 F.2d at 519.

Furthermore, a recent case from the ColoradorCof Appeals ruled that the exhaustion
requirement contained in the Policy was incaesiswith Colorado Revised Statute 810-4-609(c),
which provides that UIM coverage “shall covee ttiifference, if any, between the amount of the
limits of any legal liability coverage and the amount of the damages sustained . . . up to the
maximum amount of the coverage obtained pursuant to this sectionTublos v. Farmers
Insurance Exchange,Division of the Court of Appeals cdnded that the plain language of §10-
4-609(1)(c) “prevents a UIM policy from requiring that the insured party actually collect the
maximunamount possible from the tortfeasor’s liabijitylicy before triggering the insured’s own
UIM coverage.” _ P.3d. __ 2015 WL 2405416 (Colo. App. May 21,
2015)(unpublished)(mandate issued and remaddldl7, 2015)(emphasis added). The Court
ruled that “[t]he plain and ordary meaning of the statutoryniguage requires that UIM policies
cover the difference between the damages tharéd party suffered and the limit of any liable
party’s legal liability coverage, regardless of whether the insured party’s recovery from the liable
party exhausted that limitldl. Thus, it concluded that 810-4-609(1)(c) requires the insurer to cover

the plaintiff for the damages sustained in exadsthe other driver’s legal liability limit in an



amount up to the limit of the UIM coverage sdue “regardless of homuch, if any, he actually
recovered under the other driver's legal liability coveradd;”compare Jordan v. Safeco
Insurance Company of America, In848 P.3d. 443 (Colo. App. 2018¢ft. denied2014 WL

1465025 (April 14, 2014))(ruling that, under 810-4-6Q@), UIM policies cover only damages

in excess of the tortfeasor’s leégjability limit and, because the parsistipulated that the plaintiff's
damages were less than that, the Court did not address whether the exhaustion clause was
unenforceable).

Accordingly, because: 1) a disputed issue of material fact exists as to whether the Policy
includes Form 79429 (and its exhaustion requirement); and 2) the law in Colorado is that a UIM
policy cannot require that the insured party adbtuallect the maximum amount possible from the
tortfeasor’s liability policy before triggering the insured’s own UIM coverage under 810-4-
609(1)(c), | conclude that Auto-Owners is roititled to summary judgment in its favor on the
basis that Plaintiff is barred from collecting UIM benefits under the Policy.

Finally, | address Plaintiff's assertion, satfoin her motion for partial summary judgment,
that she is entitled to a ruling that Auto-Owners is collaterally estopped from asserting that Mr.
Garcia was partially responsible for the accident. Plaintiff relies on the arbitration decision in the
subrogation action — brought@arly 2010 by Auto-Owners agairidr. Navarro and Mr. Garcia
for the value of Plaintiff's damaged vehicle —alhconcluded that Mr. Navarro’s insurance carrier
was 100% liable for the property damage. Beedhat decision found Mr. Navarro 100% liable,
Plaintiff argues that Auto-Owners is preventednirasserting in this case that Mr. Garcia is
partially negligent for the accident.

| note that while Plaintiff contends thattissue is now “moot” — based on the ruling in



Tubbs v. Farmers Insurance Exchange, suprdisagree. [See Dérl7] Although UIM benefits

are available to Plaintiff regardless of how mstie actually recovered from the other drivers,
whether Mr. Garcia is liable in this case effecesamount of the legal liability coverage available.
See810-4-609(1)(c)(requiring the insurer to cover a insured’s claim for UIM benefits for the
damages sustained in excess of the other driver’s legal liability limit).

“The doctrine of collateral estoppel, also known as issue preclusion, attaches only when an
issue of fact or law is actuallitigated and determined by a valid and final judgment, and the
determination is essential to the judgmeBt'S Steel of Kansas, Inc. v. Texas Industries, 488
F.3d 653, 662 (10th Cir. 2006ee also Sunny Acres Villa, Inc. v. Coqi2ér P.3d 44, 47 (Colo.
2001)(ruling that issue preclusion is a judicially created, equitable doctrine intended to “relieve
parties of multiple lawsuits, conserve judicial resources, and promote reliance on the judicial
system by preventing inconsistent decisions”)e @hctrine of issue preclusion will “bar a party
from re-litigating an issue once it has suffered an adverse determination on the issue, even if the
issue arises when the party is purswongefending against a different clainBurrell v. Armijg
456 F.3d 1159, 1172 (10th Cir. 2006).eTrenth Circuit has previously applied collateral estoppel
to an arbitration awar@offey v. Dean Witter Reynolds /@61 F.2d 922, 924-28 & n. 4 (10th Cir.
1992)(noting that the doctrine of collateral estopbats relitigation of legal or factual issues that
have previously been decided through arbitratiosée also Rodriguez v. Bar—S Food,G&.7
F.Supp. 1241, 1245 (D.Colo. 1983).

Four elements are required to apply the doctrine of issue preclusion: (1) the issue
previously decided is identical with the one preésdmn the action in question; (2) the prior action

has been finally adjudicated on the merits; (8)gharty against whom the doctrine is invoked was



a party, or in privity with a party, to the prior adjudication; and (4) the party against whom the
doctrine is raised had a full and fair opportyno litigate the issue the prior action.Frandsen

v. Westinghouse Corpl6 F.3d 975, 978 (10th Cir. 1996ii(ng United States v. RogeB60 F.2d

1501, 1508 (10th Cir. 1992)8ee also Bebo Constr. Co. v. Mattox & O'Brien, PI90 P.2d 78,
84-85 (Colo. 1999).

Auto-Owners maintains that issue preclusion is not applicable to the arbitration
determination here because the first and fourth eéh¢snof the test cannot be met. It first argues
that it is undisputed that the arbitration resolaaty the subrogation action related to the property
damage which is not at issue in the present cdsuis, it contends thahe issue here is not
identical to the issue resolveal the underlying proceedingBecause the arbitration involved
“merely the apportionment of property damages” AQteners contends that itis notidentical, and
cannot have a preclusive effect on any issue presented in the instant litigation.

| disagree. The issue presented and dddiyethe arbitration was the degree of liability
attributable to Mr. Navarro and Mr. Garciaspectively, in the underlying accident. Although the
type of damages are different (property damagesus damages sustained by Plaintiff in the form
of injuries and loss of income/earning capadity question answered by the arbitration was the
issue of liability for the accident. That is ideafito the issue of liability (as between the other
drivers/tortfeasors) at issue here. As suchfitbeelement of the issue preclusion test — whether
the issue previously decided is identical withdhe presented in the action in question — is clearly
met.

Auto-Owners also argues that issue preclusion is not applicable because it did not have a

full and fair opportunity to litigatéhe issue of liability at the aitbation under the fourth element.



Specifically, it contends that it did not havédfgient incentive to vigorously litigate the issue of
liability during the arbitration, because the subragat#ction against the tortfeasors’ insurers was
merely to recoup the property damages, wkiel only $3,739.40 as the full value of Plaintiff's
vehicle. In addition, Auto-Owners notes that at the time of the arbitration, Plaintiff had not
submitted a demand for UIM benefits. With pradgelamage of less than $4,000, and with no UIM
claim pending, Auto-Owners asserts that it had no financial incentive to fully litigate the issue of
liability for the accident. Auto-Owners further asserts that the procedure employed at the
arbitration proceeding wasubstantially different from the instant litigation; specifically, the
arbitrator only reviewed and considered sheporting documentary evidence, and Auto-Owners
was not able to conduct depositions, present witnesses, or otherwise engage in the litigation process
to resolve its subrogation claim.

Although the underlying issue of the respectivdéaors’ liability iSdentical, | agree with
Auto-Owners that the arbitration proceeding wasrfare limited in nature and narrow in focus to
provide Auto-Owners with a full and fair opporityrto litigate the issue of the underlying liability.
Auto-Owners clearly did not have the same incentovlitigate in the arbitration as its financial
exposure was substantially less than here.dthitration, the only real issue was apportionment
between Mr. Navarro and Mr. Garcas to whose liability ingance would apply to reimburse
Auto-Owners from property damage of approxiena$4000. Plaintiff’'s subsequent request for
UIM benefits, in the amount of $500,000, providgm#icantly increased incentive to litigate the
issue of Mr. Garcia’s liability.See Salida Sch. Dist. R—32-J v. Morris682 P.2d 1160 (Colo.
1987). In addition, the limited natuoéthe arbitration procedureeighs against issue preclusion.

See Salguerov. City of Cloyg66 F.3d 1168, 1174 (10th Cir. 2004)(icating that the inquiry into
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whether a party had a full and fair opportunityitigate an issue focuses on “whether there were
significant procedural limitations in the prior proceeding, whether the party had the incentive to
litigate fully the issue, or whether effective litigation was limited by the nature or relationship of
the parties”). As such, I conclude that isgrexlusion is not applicable because Auto-Owners did
not have a full and fair opportunity to litigate the issue of liability.

As discussed above, | conclude that AQners is not entitled to summary judgment —
as to the issue of whether Plaintiff is bariieain claiming UIM benefits under the Policy because
she failed to exhaust a tortfeasor’s underlyingiliigdimits — due to a diputed issue of material
fact as well as the applicable law set fortiTubbs v. Farmers Insurance Exchange, supra
addition, Plaintiff is not entitled to a ruling, asratter of law, that Auto-Owners is collaterally
estopped from asserting that Mr. Garcia was partially responsible for the accident.

IV. Bad Faith Claim Handling

| next address the issue of whether Auto-Owners is entitled to summary judgment on
Plaintiff's claim of bad faith breach in the delaytioe denial of her UIM claim. In so doing, | note
that Plaintiff is not asserting a common law klaf bad faith breach, but instead is claiming that
Auto-Owners violated Colorado Revised Statutes 810-3-1115 and 810-3-1116, which provide
statutory remedies for an insured when anneisunreasonably denies or delays payment of a
covered claim.

As a threshold matter, | first address Piidifis request in her motion for partial summary
judgment that I rule, as a mattedadv, that Auto-Owners denied her request for UIM benefits (via
correspondence dated September 2, 2013 and O@®H&13) on the sole basis that she had been

fully compensated for her injuries via her settlameith Mr. Navarro and Mr. Garcia. And, as a

11



result, Plaintiff argues that Aut®wners has waived its right to refuse payment of benefits for a
different reason. See Colard v. American Family Mut. Ins. C@09 P.2d 11, 15 (Colo.
App.1985)(ruling that a contractual right may be wamben failing to assert that contractual term
for denial, such as a defense based on failure of nateeglso Walker v. American Standard Ins.
Co. of WisconsirR011WL3876901 (D. Colo. 2011) (unpublishemjifng that an insurer waives
its right to assert defenses in litigation thatiét not raise when it denied liability on other grounds
prior to litigation).

The September 2, 2013 letter from Auto-Own€islims Representative Chad Kimball to
Plaintiff's attorney provides as follows:

This correspondence is in response to your letter dated August 12, 2013 and

September 4, 2013. Enclosed is Dr. Reichardt’s report you requested. At this time

we feel that [Plaintiff] has been fully compensated for her injuries by the previous

settlements. If there is anything you feel we have overlooked or missed in relation

to this claim, please feel free to forward it to us for review. [Doc #38-4]
Plaintiff responded to this letter by providing pee from her neurologist, Dr. Lemmon, indicating
that she suffered from a traumatic brain or clelsedd injury as a result of the accident. Auto-
Owners then sent a response letter, dated October 23, 2013, stating that:

This is in response tgour letter dated October 8, 2013. Thank you for letter

written by Dr. Lemmon. Are there injury spics that [are] similar to the studies

Dr. Lemmon is pulling his information fromf? so what are the¥ If it is possible

that ER was unable to piekp on a brain injury and a CT scan cannot pick up one

either as Dr. Lemmon suggests, what does he see related the studies?

As stated in our previous correspondeneefeel that [Plaintiff] has been fully
compensated by the settlement with the tortfeasor.

If there is anything you feel we missedaauld like to bring to our attention please
feel free to forward it to us. Let me know if there are any questions. [Doc #38-5]

When it received no response to the questidasdan its October 23rd letter, Auto-Owners
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again requested additional information froraiRtiff in correspondence dated November 26, 2013
and December 27, 2013. [Doc #40-1] Plaintiff dat respond and, instead, filed this lawsuit on
December 30, 2013.

Based on this record, | disagree with Plainhift it is undisputed that Auto-Owners denied
her claim for UIM benefits. The letters do naoinstitute a clear denial, and they could be read
under the circumstances to show an continued figag®n of her claim as it is clear that Auto-
Owners were seeking additional information aboutrjaries. As such, | fid that whether or not
Auto-Owners denied Plaintiff's claim is a dispdtissue of material fact precluding a ruling, as
requested by Plaintiff, that Auto-Owners is limitedasserting that it denied UIM benefits claim
on the sole basis that she had been fully compensated for her injuries.

| likewise reject Auto-Owners request fentry of summary judgment in its favor on
Plaintiff's statutory bad faith claims on the basmttihis undisputed that it acted reasonably in the
handling of Plaintiff's UIM claim. Seatnh 10-3-1115(2) defines an insured’s action as
unreasonable “if the insurer delayed or denied authorizing payment of a covered benefit without
areasonable basis for that actiomhus, the only element at issuehe statutory claim is whether
an insurer delayed or denied benefits without a reasonable Bakes.v. Allied Property and Cas.
Ins. C0.939 F.Supp.2d 1091, 1107 (D.Colo. 2048)ting Vaccaro v. Am. Family Ins. Grq&Y5
P.3d 750, 760 (Colo. App. 2012)). “THeact that an insurer’s reason for denying or delaying
payment of a claim was ‘fairly debatableieighs against finding that the insurer acted
unreasonably.Baker v. Allied Property, supr@39 F.Supp.2d at 1107 (citations omitted).

First, as discussed above, ssue of fact remains as to wiet or not it denied Plaintiff's

claim for UIM benefits. As such, summary judgmi is not appropriate on the basis that it was
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reasonable for Auto-Owners to conclude that neehies were due and omg based on Plaintiff’s

failure to exhaust benefits duader the tortfeasors’ polici€See Sanderson v. Am. Family Mutual

Ins. Co, 251 P.3d 1213, 1217 (Colo. App 2010)(ruling thatases where “an insurer maintains

a mistaken belief that a claim is not compensableay still be within the scope of permissible
challenge, even if the insurer’s belief turns out to be incorrect”). To the extent that Auto-Owners
seeks summary judgment on the reasonablenedss délay in paying Plaintiff's UIM claim —
because her claim was fairly debatable and thus its coverage position was reasonable under the
circumstances — | find that whether her UIM claim was fairly debatable, under this record, is a
guestion to be answered by the jur$eeVaccaro v. Am. Family Ins., supra75 P.3d at 759

(ruling that reasonableness may be decidednaateer of law, in appropriate circumstances, but

what constitutes reasonableness under the circuocestas ordinarily a question of fact for the

jury).

ACCORDINGLY, based on the foregoing, | DENY the Motion for Partial Summary
Judgment filed by Plaintiff, Robin DillonDjoc #38, and | DENY the Motion for Summary

Judgment filed by Defendant Auto-Owners Insurance CompBg. #4Q

Dated: August 7, 2015 in Denver, Colorado.

BY THE COURT:

s/Lewis T. Babcock
LEWIS T. BABCOCK, JUDGE

14



